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EPORT'S of Caſes adjudged in the Court of King's Bench, from the third Year of 
King James the Second, to the twelfth Year of King William the Third. By Tha 
Carthew, late Serjeant at Law. With two Tables, the one of the Names of the Caſes, the 
other of the Principal Matters therein contained. Publiſhed by his Son Thomas Cartbeso, 
of the Inner Temple Eſq; with the Approbation of the Judges. Price 11. 1 s. 

A Treatiſe of Teſtaments and Laſt Wills, compiled out of the Laws Eccleſiaſtical, Civ*! 
and Canon, as alſo out of the Common Laws, Cuſtoms and Statutes of this Realm. 'The 
whole digeſted into ſeven Parts, viz. I. What a Teſtament or Laſt Will is, and how many 
Kinds of Teſtaments there be. II. What Perſons may make a Teſtameut, and who may 
not. III. Deſcribing what Things, and how much may be diſpoſed by Will. IV. Decy- 
phering the Forms, and in what manner Teſtaments or Laſt Wills are to be made. V. 
What Perſon may be Executor of a Teſtament, or is capable of a Legacy. VI. Of the 
Office of an Executor, and of the ſeveral Kinds of Executors. VII. Shewing by what 
Means Teſtaments or Laſt Wills become void. By Henry Swinburne, ſometime Judge of 
the Prerogative of York. The fifth Edition, corrected and very much enlarged with all 
ſuch Statutes, Decres in Chancery, and Reſolutions of Common Law Caſes relating to 
— Subject, and which have hitherto been publiſhed ; with an exact Table to the Whole. 

rice 1h, 19 

The Country Juſtice ; containing the Practice, Duty, and Power of the Juſtices of the 
Peace, as well in, as out of Seſſions. Wherein all the Statutes and Caſes in Law, that in 
any wiſe relate to the Juriſdiction and Authority of a Juſtice of the Peace, are carefully 
collected and digeſted under proper Titles. By Michael Dalton of Lincolns Inn, Eſq; and 

- one of the Maſters in Chancery. And, for the berter Help of ſuch Juſtices of Peacc, as 
have not been much converſant in the Study of the Laws of this Realm, there is added an 
Appendix; being a compleat Summary of all the Acts of Parliament, ſhewing the va- 
rious Penalties of Offences by Statute; and the particular Power of One, Two, Three, 

or more "2 ry in their Proceedings and Determinations, under ſeveral diſtinct Heads 
in alphabetical Order. To the Whole are annexed large Tables of the Principal Matters 
therein contained. By William Nelſon of the Middle Temple, Eiq;. Price 1. 5 5. 

Sir Orl. Brideman's Conveyances: Being ſele& Precedents of Deeds and Inſtruments con- 
cerning the moſt eonfiderable Eſtates in England: Drawn and approved by that honourable 
Perſon in the Time of his Practice; in 2 Parts. The 5th Edition, with large Additions : 
And a new Table to the Whole. Price 11. 10s. N. B. The zd Part may be had alone. 
Price 11. 

Reports of Caſes adjudged in the Court of King's Bench; together with ſeveral ſpe- 
cial Caſes adjudged in the Courts of Chancery, Common Pleas, and Exchequer ; from 
the Revolution to the tenth Year of Q. Anne. By Mm. Salkeld late Serjeant at Law; with 
Two Tables; rhe one of the Names of the Caſes, the other of the Principal Matters there- 
in contained. The Third Volume. Price 17 s. | 

Reports of Caſes decreed in the High Court of Chancery, during the Time of Sir 
Heneage Finch, afterwards Earl of Nottingham, was Lord Chancellor, in many of which 
Decrees he was aſſiſted by ſome of the Judges of the Common Law: All which Caſes are 
truly ſtared on the Pleadings, and the Arguments on each Side clearly reported; together 
with the Opinions of thoſe Judges who ſate as Aſſiſtants to the Chancellor before he pro- 

- nounced his Decrees. Price 189. 

The Clergyman's Law: Or, the Complete Incumbent : Collefted from the 39 Articles, 

. Canons, Decrees in Chancery and Exchequer ; as alſo from all the Acts of Parliament, 

and Common Law Caſes relating to the Church and Clergy of England, digeſted under 

roper Heads, for the Benefit of Patrons of Churches, and the parochial Clergy, and 

will be Uſeful to all Students and Practitioners of the Law. By Vm. Watſon LL. D. late 
Dean of Battel. The third Edition, with large Additions. Price 11. 15. 

Leges Anglo Saxonice Eccleſiaſtice & Civiles, containing all the Engliſh, Saxon, French, 
Norman and Latin Laws, from the firſt Chriſtian K. Erhelbert, down to Magna Charta; 
with large Notes, containing neceſſary eh oo and Reterences to the old and preſent 
Laws in Great Britain, the Capitularics and old Laws of Germany and France, Sweden and 
Denmark. To which is added Sir Hen. Speltman's Co.iex Legum Veterum , containing all the 
Laws from K. Henry I. to Magna Charta, and alſo Biſhop Nicholſon's Epiſtolary Diſſerta- 
on, De jure ferdali veterum Saxonum. By Dr. Wilkins, in Fol. Price 11. 6s. 

An exact Abridgment of all the Statures in Force and Uſe, beginning with Magna Charta, 
in the 9th Year of Henry III. and now brought dawn to the 11th Year of his late Majeſty 
King George 1ft's Reign, alphabetically digeſted under their proper Titles. In 6 Volumes. 
Price 1. 10s. ? 
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Natura B2evium 
Moſt Reverend JUDGE, 


Mr. Anthony Fitz-Herbert. 


TOGETHER WITH — 


The Authorities in LAW, and CASES in the BOOKS 
of REPORTS cited in the — 


. 


The Seventh Edition corrected. 


To which is added (never before printed), 
A 


COMMENTARY, 


CONTAINING 


Curious NOTES and Obſervations on the moſt re- 
markable and uſeful WRITS, which Illuſtrate and 


Explain many doubttul and abſtruſe Cafes, and Points 
in the Original. 


By the late Lord Chief Juſtice HA L E. 


With a New and Exact Table of the moſt Material Things contained therein. 


—— —U 


— — 


In the SAVOY: Printed by E. and R. No rr, and R. Gos ric, (Aſſigns of Edu. 
_ Eſq,) and are to be fold by + Knapton, A. Betteſwozth, N. Goſling, 
pKa v . Rivington, J. Stagg, D. Bzowne, T. Osbozne and T. Wozrall, 


* 


— 
Us 


} 


A 


EDITOR of this EDITION 


$0: M$ 


R E A D E R. 


1 may be proper to inform the Reader, that the 


Annotations, and Notes added to this Edition, are 

chiefly of two Kinds, and collected by two ſeve- 
ral Hands; vis. The one conſiſting only of Refe- 
rences to the Year-Books, and other printed Reports, 
are ſet in the Margin, and were collected by Sir Wad- 
ham Windham, who was conſtituted one of the Judges 
of the King's Bench Anno 1660. The other being 
very curious Notes and Obſervations on the molt re- 
markable and uſeful Writs and Diviſions of the Book, 
were collected and digeſted into Method, by that 
great and good Judge Sir Matthew Hale, (who the 
th of November, 1660, was made Lord Chief Ba- 
ron of the Exchequer, and the 18th of May, 1671, 
was conſtituted Lord Chief Juſtice of the King's 
bench) and as theſe illuſtrate and explain many doubt- 
ful and abſtruſe Cales and Points in the Original ; ſo 
the whole may well be denominated, Sir Matt. Hale's 
Commentary on Fit&herbert's Natura Brevium. 


A As 


e 4 
The Editor of this Edition to the Reader. 


As to the Subject Matter of theſe Annotations or 
Commentaries, the Reader may obſerve Sir Mat- 
thew's chief Regard therein was to illuſtrate and ex- 
plain ſuch Writs as relate to the following Particulars. 


1. To the Church and Church-Men. 

II. To the Regal State andGovernment. 

HI. To real Rights or Eſtates in Lands or Offices. 
IV. To perſonal Rights in Goods and Chattels. 
V. To the Method of Proceſles and Proceedings. 


And therefore we find his Annotations larger and 
fuller on ſuch Writs, as do reſpectively relate to any 
of theſe Heads. | 

What remains to be obſerved as to the preſent Edi- 
tion, is, that it has been carefully examined with the 
Original, that the References, and Caſes cited have 
been corrected by the Books reterr'd to; and that the 
Obſervations and Annotations have been duly placed 
and diſtributed under their reſpective Paragraphs, with 
proper Marks referring to the Subject Matter, Word 
or Sentence to which they do reſpectively relate. 
This Book may well be ſaid to contain a com- 
plete Body of the Common Law, and that not 
only in it's Theory and Judicial Part; but alſo in it's 
Praxis and Method of Proceedings, from the Forming 


of the Writ or Action, to the Judgment and Execu- 
tion had thereupon. 


THE 


THE 


PREFACE 
8 by the Reverend Judge. 
Mr. Anthony Fitz-Herbert. 


N every ART and SCIENCE there are 
1 certain Rules and Foundations to which a Man 
ought 2 Credit, and which he cannot deny. 


In like Manner there are divers Maxims and Fun- 


damentals in the Knowledge 4 the Common Laws of 
the Land, which a Man ought for to believe very ne- 


ceſſary for thoſe who twill under 


a the ſame Lato, 
eſpeciall) at the Beginning of their Studies; for upon 
I 


25 Fundamentals the whole Law doth depend. For 
which 1 in Time paſt there was compoſed a very 
profitable Book, called The Regiſter, which doth con- 
tain ſundry Principles, by which he muſt be well in- 
ſtrutted who would ſtudy the Law. And alſo for that 
Purpoſe was there compoſed by a Learned Man, a Book 
called Natura Brevium, which Book doth declare and 


A 2 ſet 


The PREFACE 


ſet forth the Diverſities and Natures of many Origi- 
nal Writs, with their — which Book helped much 
to the Underſtanding not only of the Regiſter, but alſo 
of the Law of the Land. But becauſe of late Time 
that Book hath been 1 into the Engliſh Tongue, 
and many Things are therem which are not according 
to the Law of the Land, and many other Things are 
omitted which are _ profitable and neceſſary for the 
Underſtanding of the Lato; for that Cauſe is this Work 
compoſed and publiſhed, wherein if there be any Thing 
againſt the Opinion of the Sages who have the Admint- 
. of the Laws, the Requeſt of him who hath 
taken the Pains to make the Treatiſe is, that they would 
correct and amend the ſame, as they ſhall ſee good, 
according to the Law. | 


THE 


THE 


TABLE 


OF THS 


 WRITS 


Contained in the enſuing Treatiſe. 


A. 


Ccedas ad Curiam, Page 41 


Account 


266 


Admenſurat. Paſture 290 


Admenſuratio Dotis 
Ad admittendum Clericum 
Ad quod damnum 


— 


348 
89 
509 


Alienation ſans Licence de Roy 404 


Annuity 

Annua Penſio 

Aiel ou Beſaiel 

Apoſtata capiend' 

Aſſiſe de Novel Diſſeiſin 
Aſſiſe de Darrein Preſentment 


2 


356 
528 
507 
$33 
408 


71 


Aſſiſe de Mort d'Aunceſtor Page 451 


Aſſiſe de Nuſance 427 
Aſſociation in Aſſiſe 431 
Attaint 241 
Attornat. fac. vel recipiend, 369 
Attachment 7 
Audita Querela 233 


Audiendo & Terminando 253 
Auxilium ad filium militem faciend. 
vel filiam maritand. 187 


C. 


Auſa Matrimonii prælocuti 471 
De Cautione admittenda 143 
| Ceſſavit 


. 


| 
| 


ID 


— cu em 2: 


The Writs contained in the enſuing Treatiſe. 


Ceſſavit Page 478 


Certificate ſur Aſſiſe ſue 421 


Certiorari a remover Record. 548 


Champerty 398 
Clerici non eligant. in Offic. Balli- 
vi, E5c. pro terris ſuis 405 


Contra formam Collationis 484 


Commiſſio pro ætate probanda 576 
Common de Paſture, n or 
Piſcary 417 
Compoto 266 
Contributione facienda 378 
Contra formam Feoffamenti 379 
Conſpiracy 260 
Conſuetudinibus & Servitiis 354 
Conſultation 116 
Covenant 340 
Covenant de levie Fine 343 
Coronatore eligendo vel exonerando 
| 381 
Cozenage 508 
Corrodio habendo 525 
Cui in vita 446 
Cui ante divortium 470 
Curia claudenda 297 
D. 
Arrein Preſentment 71 
Dedimus poteſtatem de At- 
tornato faciend. 59 
Debito 272 
Decies tantum | 396 
De deonerando pro rata portione 
\ $35 
Detinue 322 
Diem clauſit extremum 566 
Diſceit 217 
Diſtreſs en Glebe & Royal Chimin 
401 
Dote unde nihil habet 346 
Dote aſſignanda 589 
Droit en London 2 
Droit Patent 29, bo 
Droit de Dower 10 
Droit de Advowſon 69 
Dum fuit infra ætatem 445 


Dum non fuit compos mentis 466 


I 


E. 

Elgg b firmæ Page 505 
Electione Viridariorum 383 
Electione de Clerk a prend. Obli- 
gation 384 
Entre en le Quibus 442 
Entre ad terminum qui . 
Entre in caſu proviſo be 
Entre in cafu conſimili 474 
Entre ad communem legem 477 
Error 44 
Error in London 53 
Eſcheat 327 
Eſtrepamento 139 
Eſſend. quiet. de Tolneto 518 
Excom' capiendo 144 


Executione ſuper Stat. Mercat. 303 
Executio ſuper Stat. Stapul. 305 


Executio in Com. Palatin. 307 
Executio Judicii 43 
Ex gravi querela 459 
Exoneratio Sectæ ad Cur. Com. vel 
Baronis 369 
Ex parte talis 301 
tate probanda. 576 
F. 
Alſo judicio 38 
Formedon in deſcend. 486 
Formedon in rem. 99 
Formedon in revert. 03 
Forcible Entry 560 
G. 


hats fait per le Roy 604 


H. 
Eretico comburendo 601 
Homagio reſpectuando. 7474. 
Homine replegiando. I52 


The Writs contained in the enſuing Treatiſe. 


I. 


Demptitate nominis Page 598 
1 Idiota inquirendo & examinando 


530 

Infimul tenuit 496 
Intruſion 468 
Juris utrum 113 

L. 
Abourers 389 

Levari facias 586 
Leproſo amovendo 534 
Libertate probanda 178 
Libertat. allocat. 523 


Licenſe de aller al Election 395 
| Livery hors del main le Roy $73 
Livery poſt mortem Patris & Ma- 
tris 578 
Livery apres mort le Tenant per le 
Curteſy | ibid. 
Livery apres mort le Tenant en 
Lower 579 
Livery apres mort le Tenant en Tail 
& pur vie 580 
Livery pur le Heir en Tail 381 
Livery pur rer. per petit Serjeanty 
ibid. 

Livery pur le Aunt & Niece de a- 
ver Partition 582 


Lixery pur de fair Livery fait de- 


vant 583 
Livery & de partitione faciend. de 
ceo 584 
Livery pur rerres in Socage 578 
M. 

MI Aſſiſa Eligenda 9 
Manucaptio 563 
Melius inquirendo 572 
Meſne 316 
Moderata Miſericordia 176 
Monſtraverunt 31 
Mort d' Aunceſter 451 


N. 
Ativo habendo Page 176 
Ne admittas 87 
Ne injuſte vexes 21 
Non ponend. in Aſſiſis, Sc. 384 


Nomina Corrodiorum & Penſion. 


in Anglia 529 
Nuper obiit 455 
Nuſance 426 
Nuſance Vicontiel 429 

| 
Artitione facienda 142 
Parco fracto 228 
Perambulatione faciend. 309 
Plegiis acquietandis 321 
Pone de remover Plee, Sc. 160 
Ponend. in Aſſiſis, Ec. 384 
Poſt-diſſeiſin 439 
Protection 65 

Præcipe in Capite 


Prohibition & Inhibition 93 
Procedendo ad Judicium 359, 544 
Parſons ne Prebends ne 


erront 
charge pur leur biens 406 
Pulchre placitando | 603 


Pur faire Proclamation que nul ject 
ordures en les foſles 


407 
Q. 
Ware Impedit "4 
uare non admiſit 09 
Quare incumbravit 111 
Quarentina habenda 377 
Quare ejecit infra terminum 457 
Quæ plura 572 
Quod permittat 286 
Quod ei deforceat 364 
Quo jure 299 
R. 
Ationabili parte 284 
Rationabilibus diviſis 300 


Recog- 


lo 


The Writs contained in the enſuing Treatiſe. 


ay 


Recogniſance en County Page 308 


Super Stat. 23 Ed. 3. verſus Labonr- 


Recaption 164 ers Page 389 
Recordare 162 Sur Stat. que nul ſoit Vctualler pur 
Recto in London 12 le temps que il eſt Major 400 
Recto de Dote 16 Sur Stat. 1 Ed. 3. cap. 12. 404 
Recto Clauſo 23 Superſedeas 537 
Recto de rationabili parte 19 Sur Stat. pur Seneſchal & Mareſ- 
Recto de cuſtod. terr. & hæredis chal le Roy 546 
| | 325 Sur Stat. Articuli Cleri 401 
Replegiare de averiis 155 Pur Seiſer terr. de Tenant en Dow- 
Reparatione faciend. 295 er que marie ſans Licenſe 403 
Reſcous 230 
Rediſſeiſin 436 1 2 
Reſtitut. Temporal. 392 Reſpaſs 194 
Treſpaſs ſur le Caſe 210 
| 8. Tolnetum 518 
| | Tolt 7 
1 habendo 189 V. | 
Securitate Pacis 183 Aſto 125 
Securitat. inveniend. quod non ſe Vi Laica removenda 124 
divertat ad partes exteras ſine Victuallers 400 
licentia Reg. 192 
Seca ad Molendinum 285 W. 
Si non omnes 255 
Sine aſlenſu capituli-- 450 T7 Arrantia Diei 36 
Spoliation 85 Warrantia Chartæ 310 
Super Stat. 12 R. 2. cap. 13. que nul Waſte 125 
ject Dung &c. 40) Withernam 169 
Ll 
® 
FEI 1. & 


FITZ-HERBERT 


HIS 


- - Natura Bz2evium., 


Writ of Right Patent. 


HE Natures of the original Writs are to be ſhewed and decla- 
red, according to the Manner and Form as they are in Order 
written and ſet down in the Regiſter, which ſhall be expreſſed 
and ſpecified in Manner following: 

And firſt, becauſe the (a) Writ of Right Patent is in its Nature the 


higheſt Writ in Law, the Nature of that Writ ſhall be firſt declared, and 


where it lieth. 


B This Writ ought to be brought of Lands or Tenements, and not of an an E. z. 8. 
Advowſon, or of Common; and lieth only of an Eſtate of Fee-ſimple, Poſt. 3 C. 


and not for him who hath a leſſer Eſtate, as Tenant in Tail, Tenant 
in Frank-marriage, or Tenant for Life: For theſe Tenants ſhall not 


have a Writ of Right Patent. 


(a) The Proceedings on a Writ of Right. 


1. The Count or De laration.] See Coke's 
Entries 182. The Count in a Writ of Right 
of his own Seiſin; and 23 EK 3. 8. a Count 
that it was his Right and his Heritage, 
*hich is thus entréd: J. S. petit ver J. N. 
Maner de D. ut Fus & Hereditat' ſua per breve 
de Lom Regis, Ec. unde dicit quod ijſemet ſuit 
Ie Abus ut de feado & jure tempore pacis tempore, 


2 * Sc, Et quod tale fit Fus ſuum, 


99 
az, 


- 


And 


2+ The Defence and Miſe, or Iſſue joined.) 
The 4 Da is thus: Et jredif” A. —_ IS 
defen it Jus predifti ] S. Querentis & ſeiſina 


2 quando, Ofc. & totu', Fe. Of quicguid, - 


„ maxime de Manerio preditto cum per- 
tinentiis ut de feodo & jure, & vocat inde ad 
evary', Or thus: Et ponit ſe inde in Magna” 
aſſſam Dom Regpi: & petit Recogn' fieri utrum 
iſſe majus Jui habet tenend Manes pred” cum 
pertinen fibi & heved' ſuis ut Tenens =s per 

an 


Warrant” (if he be Vouchee) fcut 


- — 
— 


| 
\ 
1 
| 


— — —— 9 — 
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— — 


11 Aff. 17. 
per Curiam, 
a Man reco- 
vered againſt 
the Heir by 


Writ of Right Patent. 


And this Writ lieth properly where a Man is ſeiſed in Fee-ſimple, C 


and another recovereth the Land againſt him by Default in a Præcipe 
quod reddat: Now he, who hath loſt by Default, ought to ſue this Writ. 


Or if a Man ſeiſed in Fee-ſimple die ſeiſed of ſuch an Eſtate, and a D 


Default, and Stranger doth abate, and entereth into the Land, and deforceth the 
Heir; the Heir may ſue this Writ againſt the Tenant of the Freehold 
of the ſame Land, or an Aſſize of Mort dauuceſter. Poſt. 196. 


he brought a 


Mortdaun- 
ceſter. 


an' præad Quer babend' Maner, c. ut ille 
ſuperius petit. Or thus: Et dic quod ipſe 
majus jus habet tenend', &c. Et hoc paratus 
eſt probare per Corpus lib hominis cut J. R. no- 
men præſentis hic in Cur qualitercunq; Curia 
Regis hic con. Et ſs male contigerit de ipſo 
J. R. paratus eft illud probare per allud. Et 
petit Re ogn fieri utru, fc, 

And Note; The Order of joining Battle, 


is according to the Form of joining the 


Miſe, viz. That he has the moſt or beſt 
Right. 3 H. 6. 55. Nu 7. And ſometimes 
by his Defence he ſays, Et parat eſt defen- 
dere jus ſuum per Corpus ſuum. 30 E z. 20. 

Note, Tender of the Demy or Half Mark, 
is when the Miſe or Iſſue on the Grand 
Aſhze is joined before. 22 E. 3. 8. See 
Litt. Sect. 514. 

Note alſo; The Form of the Writ of 
Right, is recited after the Count of the 
Demandant, for the Tenant to make his 
Defence de novo, and thereupon to vouch 
or plead in Bar; and ſo if the Demand- 
ant replies to the Bar, the Tenant ſhall 
make a Defence de now, and plead to the 
Title. 21 H. 6. 26. per Newton. 

3. The Trial of the Grand Aſſize.) Note, 
Herle granted an Inqueſt inftead of the 
Grand Aſſize, for that the Tenements in 
Queſtion were of ſmall Value; and a Writ 
iſſued to the Sheriff to ele& four Men, 
who were to ele an Inqueſt in Nature of 
the Grand Aſſize. 7 Ed 3. 65. But it ſeems 
this was done dy Conſent ; for otherwiſe it 
cannot be ſo done, although the Demand- 
ant prays it. 22 E. 3. 8. | 

The EleQtors ought to ele ſixteen 
Knights gladio cinfos, from amongſt them- 
ſelves and others; and if there are not ſo 
many Knights in that County, then by the 
Aſſent of Parties, they may elect as many 
valiant Serjeants, (i. e. Eſquires) by whom 
they ſhall ele& three (four) Knights from 
amongſt themſelves, and the Remainder of 
the Serjeants, and Proceſs ſhall iſſue a- 
gainſt all of them by Venire Facias. 26 E. 3. 


7. | 
: vet if at the firſt Day any of the four 
Knights makes Default, a Habeas Corpus 
Mall iſſue, and not a Summons, Dyer 79. 


(a) And 


Note; The Writ to — ſaid . is, 

nod Eligant de ſeipſis & aliis 12, c. yet 
__ leſs than — ſhall paſs in 2 
Grand Aſſize, Dyer 98. and if there are not 
ſo many Knights in the ſame County, they 
ſhall ele& them of the next County. See 
33 Ed. 1. Fitz. Trial 97. 

See the whole Form of joining Battle in 
29 E. 3. 12. but in a better Form, 30 E. z. 
20. And ſee there an Imparlance for the De- 
mandant, after Battle tendred by the Te- 
nant; and the different Forms of joining 
Battle between the Parties and the Cham- 
pions. See 1 H. 6. . 13 El. Dyer 301. 

4. The Proceſs in a Writ of Right.) In a 
Writ of Right, the Tenant is not demand- 
able till the fourth bay after the Return, 
except it be after the Miſe or Iſſue joined; 
for in that Caſe he is demandable, and 
ought to appear on the firſt Day. 24 E. 3. 
28. 29 E. 3. 18. per Thorpe. See al ſo 1 E. 3. 
1. where after the Miſe joined, the Parol 
was put without Day by the King's Demiſe; 
and at the Reſummons, the Tenant was 
demanded the firſt Day, and for that he 
made Default ; his Default was recorded, 
and on the fourth Day the Demandant 
pray'd Seiſin, and had the Grand Cape. 

The Demandant, after the Miſe joined 
by Battle or Grand Aſſize, ought to offer 
himſelf in Perſon, or by Attorney, with his 
Champion, c. and recite the Words of 
the Miſe, the firſt Day after the Miſe join- 
cd, and pray that the Tenant be demand- 
ed; otherwiſe a Nonſuit ſhall be awarded 


ar the fourth Day. 42 E. 3. 15. But if 
after the Miſe joined a Petit Cape be a- 
warded ls wes 4 quinden* Mich', c. it 10 


ſufficient for the Demandant to offer him- 
ſelf the fourth Day. Dyer 103. 

An Eſſoin de malo lecti lies only in a Writ 
of Right; and Note, in this Writ the Te- 
nant cannot join the Miſe by Attorney; 
and therefore, though the Tenant has an 
Attorney, yet he may be eſſoined. 19 H. 6. 
61 | 


Note The Proceſs for the Grand Aſſize 
is a Venire 1 and not a Habeas Corpus ; 
and yet if they do not appear thereon, 


they ſhall be taken. Dyer 270. 
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E (a) And this Writ ought to be brought againſt him who hath a Freehold 
at leaſt in the Land, and not againſt 'Tenants for Years, Tenants by X 
Statute-merchant, Tenants by Elegit, nor Tenants by Statute-ſtaple ; 
but ought to be brought againſt thoſe Tenants who have an Eſtate in 
Fee-ſimple in the Lands, or an Eſtate- tail, or for Term of Life at the leaſt. 
And this Writ is always Patent, and not Cloſe, as other Writs are. 
And if the Lands be holden of other Perſons than of the King or 
of the Queen, then this Writ ſhall be directed unto the Lord himſelf, 
of whom the Lands or Tenements are ſo holden, if the Lord be not 
out of the Realm; for then it ſhall be directed unto the Lord's Bailiff; 
and then the Chancellor of England ought to be certified thereof. And 
if a Man be elected Biſhop, and a Hit 4 Right Patent is to be uſed 
in the Court of the Manor of the ſaid Biſhop, the Writ ſhall be direct- 
ed unto the Baliffs of the Ele&, and not unto the elect Biſhop himſelf. Vide poſt, 
And this Writ is as a Commiſſion unto the Lord, or unto the Bailiff of 2 E. 
the Manor, that they ſhall do Right. And the Form of the Writ di- 
reed unto the Lord himſelf is ſuch: | 
Henricus Dei gratid, Ec. Henrico Comiti Lanc. ſalutem Præcipim tibi, 
quod ſine dilatione plenum rectum teneas A. de B. de uno meſuag & xx. acris 
ter” (b) cum pertin” in I. que clamat tenere de te per liberum Servitium 
unins denarii per ann', pro omni Servitio, quod W. de T. ei deforceat ; & Vide 2. E. 
niſi feceris, Vic? Nottingham faciat, ne amplius inde clamorem audiamus 
pro defectu recti: Teſte, &e. | 
H And if the Lord be out of the Realm, then the Form of the Writ | 
which ſhall be directed unto his Bailiffs ſhall be ſuch : | 
Rex (c) Ballivis H. Comitis Derb* Honor de P. in Com* Derb* ſalutem. 
Præcipimus vobis, quod fine dilatione plenum rect“ teneatis A. de B. de uno 
vneſuag* & xx. acris terre cum pertin in I. que clamat tenere de ditto 
Dom veſtro per liberum Servit", faciend' ſectam ad Curiam præd Domini 
veſtri Honor pred', in Comitatu pred, de tribus ſeptimanis in tres ſepti- 
mauas, pro omni Servitio, Ec. ut ſupra. 
} And by that it appeareth, that in a Writ of Right Patent he muſt 
expreſs by what Services the Lands are holden, Cc. And if the Lands 
are holden of the King or of the Queen as of an Honour, or in Bur- 


gage, then the Writ ſhall be directed unto the King's or Queen's Bailiffs, 
and the Writ ſhall be ſuch : | 


B 2 | Henricus 


5. The Judgment on 4 Writ of Right.) 
Judgment final is given againſt the De- 
mandant, and afterwards the Grand Afſ- 
ſize is awarded, the Tenant tenders the 
Demy Mark for the Time, and no Seifin 
is found. 22 E. 3. 8. 34 E. 3. Fudgment 
256. But it the Seiſin be found, they ſhall 
enquire further of the Right. 3 E. 3. F 
Droit 26. See Lite. Sed. 514. 

Judgment final was given againſt the Te- 
nants, Baron and Feme, on a Default af- 
ter the Miſe joined, viz. That the Tenant 
(Demandant) ſhould hold to him and his 


Heirs, quit of the Baron and Feme, and of 


the Heirs of the Feme. 22 E. 3. 17. 

(a) This Paragraph ſeems to be an Ad- 
dition to Fitzherbert, and is contrary to B. 
and C. ſupra, and Peſt. 5 C. 

(b) Note; In ſome Caſes where Land is 
demanded, the Writ ſhall be cum pertinen- 
tiis. See 19 Ed. 2. Fitz. Bre. 844. and fo of 
an Advowſon, 5 Ed. 3. Fitz. Bre. 748. 

(e) Becauſe, although the Suitors are 
Judges, yet the Bailitfs ſhall make the 

roceſs. Micb. ) H. 8. Rot. 103- 2 Bexb. 


fol. 5. 
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Henricus Dei gratid Rex, Ec. Ballivis ſuis Lincoln ſalutem. Præcipi- 
mus vobis, quod ſine dilatione plenum rectum tencatis A. de B. de uno meſuagio 
cum pertin in Lincoln', quod clamat tenere de nobis per liberum Servitium 
umiusauenarii per annum pro omni Servitio, quod W. de B. ei deforc” ne am- 
plius inde clamorem audiamus pro defectu recti, Gc. 

And if a Man ſue a Writ of Right Patent of Lands or Tenements K 
which are holden by a Knight's Fee, then the Form of the Writ ſhall 
be: De uno meſuag & x. acr” terre, Ec. que clamat tenere de te per Servic 
feod unins Militis pro omni Servitio. 

And the Writ of Right lieth of a Paſſage over the Water of Thames, L 

and of Paſture for 100 Sheep, and of the Rent of x J. of Ginger; thus: 
De uno meſ. decem acris terre, novem ſolidat' redd', & paſſagio altra aquam 
Tamiſiæ, & paſtura ad cent oves, cum pertin in W. & de redditu unius 
libre ziuziberis, unius libre canell', unius roſe, unius paris calcarium deaura- 
f torum, & de tertia parte unius gardini, cum pertinen in N. que clamat tenere 
1 de nobis per liberum Servitium iuveniend nobis una cum participibus ſuis 
1 naves ad tranſitum noſtrum ad mandatum naſtrum pro omni Servi- 
; tio, C. | 

Tz.] And if the Lands of any Lord be in the King for the Nonage of the A 
Heir, and a Writ of Right is to be brought in the Court of the Manor, 
where the King hath committed the Wardſhip of the Lands to another ; 
the Writ of Right ſhall be directed unto the Bailiffs of the Guardian to 
whom it is committed, or unto the Guardian himſelf, if he hath the 
Land in Ward in his own Right, and by Reaſon of the Seigniory that 
the Heir is in his Ward. And the Forms of the Writs in the Regiſter are 
thus: Rex Ball cuſtod' terre & hered' A. de B. Or thus: Ballivis cuſtod 
terre A. de B. And this Writ is where the Guardian hath only the 
Wardſhip of the Land, and not of the Heir, Sc. And unto the Guar- 
dian himſelf the Writ is, Rex cuſtod' terre & here B. ſalutem Precipin” 
tibi, Sc. quod clamat tenere de prædict' her, &c. And if the Heir hath 
{| 'no Court for the Poorneſs of the Land, that it is of ſo ſmall Value, 
0 then the Writ ſhall be directed unto the chief Lord, as chief Lord, and 
| not as a Guardian; and then the Writ ſhall ſay, Er gue de ipſo clamat 

tenere, Ec. and ſhall not ſay as Guardian. 

And it appeareth that a Man ſhall have 3 Writ of Right of a Knight's 
| Fee ; and the Writ ſhall be ſuch: | 
Rex A. de B. ſalut', Cc. Præcipimus tibi quod, Sc. W. Oc. de Scrvitio B 
| | unius feod Militis cum pertin” in W. quod clamat teuere, &c. per Servitium 
| unius paris calcarium deaurator', pro omni Servitio, £9c. or, per Servitium in- 
i veniend hominem equitem vel peditem ad eundum tecum in exercitu Walliæ, 
ad ſumptum tuum 6 ad coſtum, c. pro omni Scrvitio. Or thus: Per libe- 
rum Servitium, portand' Brevia tua ad ſumptum tuum & ad coſtum tuum infra 
Com”, pro omni Servitio. 

And there is an Order ſet in the Regiſter, when a Man demandeth C 
divers Parcels of Land in his Writ which are of divers Natures, which 
Parcel ſhall be firſt ſpecified in the Writ, and what Parcel ſhall be next 
unto that, and then what Parcel ſhall be next to that, and o of all 
the Parcels; and that appeareth by the two Verſes following: Me 
I e 


. 
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agium, um, lendinum, Iumbare, dinum, ra, tum, tura, cus, ra, 


Meſ toft mo co gar ter pra paſ boſ brue mora, E's. * 
ria, cus, tum, caria, ditus | * FP. NB. 


unca mariſ alne * piſ red ſectare priora. . 

Al if a * in his „ — gut 20 Houſes, and 10 Acres of g an 24. in 
Land, and 10 Acres of Meadow, and 10 Acres of Paſture, and divers which Aſſze 
other Parcels; and afterwards in the ſame Writ he will demand the \ rod Jy 
Moiety, or the third Part of one Houſe, or of one Acre of Land, or of baſture, yer 
Meadow, or of Paſture; then the Form of the Writ is, to put in the good, v.) E. 


Beginning of the Writ the whole Parcel, and in the End of the Writ 6. Dyer 84. 


the Moiety, or the third Part, Sc. thus: Quod plenum rectum, &c. de una 3 Mar. 169. 


me ſuag io, uno molendino, uno gardino, mediet ate unius meſuag, unius acre 
terre, cum pertinen, exceptd 1. acrd terre in N. Ec. ſo as the Exception 
ſhall always be in the End of the Demand. 
And a Writ of Right may be brought againſt divers Tenants who hold 
their Lands ſeverally; and then the Form of the Writ is, Rex A. B. Oc. 
Præcipimus tibi, quod, c. plenum rectum teneas A. de xx. acris terre cum 
pertinent” in N. quas clamat, Oc. unde F. x. acr', Es S. tres acras, & C. 
vii. acras ter ei deforc'. And ſo the Word [Land] ſhall be in the End 
to him that ſhall be ſuppoſed laſt Deforceor, Oc. 

And if a Writ of Right be brought in the Court of any Biſhop, or 
Abbot, it ſhall be then directed to the ſame Biſhop thus: Rex, E9c. vene- 1 G. 3. A. 
rabili in Chriſto Patri Gulielmo eadem gratid Archiepiſcopo Cantuarienſi, 
totius Angliæ Primati, ſalut'®. Mandamus vobis, quod ſine dilatione, & c: 
quod clamat teuere de vobis per liberum Servitium, c. 

And if. it be directed unto an Abbot, then the Writ ſhall ſay, Cuod 
clamat Acuere de te, Oc. ; 

And if in the Time of the Vacation of any Biſhoprick, a Writ of 
Right ſhall be brought in the Court of any Lands which are of the 
Biſhoprick, which are in the King's Hands by Reaſon of the Vacation 
of the Biſhoprick, then the Writ of Right ſhall be directed unto the 
King's Bailiff, or unto the Bailiff of him who is the Biſhop elect; and 
the Form of the Writ is ſuch: Rex Ballivis Archiepiſcopat” Ebor' de C. 
falut. Or thus: Rex Ballivis H. (a) Ele Lincoln', Ec. ſalu*. Præ- 
cipimus, wobis, &c. quod clamat tenere de prædict' Arcbiepi ſcop'. Or thus, Ante 1. F. 
if it be directed unto the Bailiffs of the Biſhop ele& : Qiod famat tenere 
de prad' Domino veſtro per Servic', Ec. 

But the Lord may give Licence unto his 'Tenant to ſue his Writ of Licence. 
Right in the King's Court, or the Common Pleas, before the ent, 
and that as well after the Writ purchaſed and returned into the Com- 
mon Pleas, as before the Writ purchaſed and ſued. And the Form of 
the Writ when it ſhall be ſued in the Common Pleas, by Licence of the 
Lord, ſhall be ſuch: Rex Vic, &c. Præcipe A. quod jufte, Sc. redd C. 
unum meſuag cum pertin” in M. quod clamat eſſe jus £5 hæreditatem ſuam, & 
unde querit* quod pred” A ei injuſte deforceat ; & niſi fecerit, S predict C. 

fecerit 


(a) For he onght not to be named Biſhop ſhall be named only Elac. 5 EA. 2. Nr. 
till Con ſecration, not even though he Brev. 800. | 


came in by Collation of the Pope, but be 


SST mode” 


Precipe in 
Caplte. 
P oſt. $» A. 
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fecerit te ſecurum de clamore ſuo proſeguend tunc ſumm. per bonos Sum* præd 
A. quod fit coram juſtic* noſtxis apud Weſtm' in quindena Sauctæ Trinitat', 
ens quare non fecerit : Et habeas iki Sum, & hoe Breve. T. Ec. quia J. 
capital Dominus Feod illius nobis inde remiſit Cur” ſuam. And ſo this 
Clauſe ſhall be put in the Writ after the Teſte, &c. And if this Clauſe 
be omitted, and the Lord after the Purchaſe of the Writ ſend his Let- 
ter to the King that he is contented therewith, it is ſufficient. 

And if ſuch Clauſe, quia Dominus remiſit Cur ſuam, were in the Writ, 


it is not material whether there were any Letter of the Lord in the 


Chancery, proving his Aſſent, or not. And the Form of the Letter of 
Licence, which ſhall be certified unto the King, is thus: 
Excellentiſſimo Principi Domino H. Dei gratid Regi Angl', Domino Hi- A 
_bern', & Duci Aquitaniæ, Dunelm' Epi ſcopus ſalutem in eo per quem Reges 
regnant, & Principes dominantur. Quia K. de S. in Curia veſtra, coram Fuſti- 
ciar veſtris de Banco, per Breve veſtrum de Recto, W. de uno meſuagio cunt 
pertin in I. quod de nobis tenetur, uoſtrd licentia mediante proponit implacit 
veſtre Celſitudini Regia tenor pres intimamus nos noſtram Cur' vobis inde 
hac vice remiſiſſe, ſalvo nobis alias jure domini noſtri in caſu conſimili, ſi ac= 
ciderit. In cujus rei teſtimon' has literas noſtras fieri fecimus Patentes. Dat” 
apud London', die, anno, c. ET | 

But if the (a) Tenant of any Lord ſue ſuch a Writ of Right in the B 
King's Court without ſuch Letter, and recover, it ſeemeth the Reco- 
very is good, and the Lord ſhall not void the ſame nor the Tenant. 
Alſo it ſeemeth to ſtand with Reaſon, that if a Man hold of 0:4 C 
Lord, as of a Seigniory in groſs, which is not any Manor, for whic 
Seigniory he cannot keep any Court; that then the Tenant ought to 
ſue ſuch Writ as before in the King's Court, and that the Lord ſhall not 
have Action, or other Means to annul this Act, becauſe he hath not any 
Court to hold Plea for that there. And in the End of the Writ may be 
theſe Words: Quia Dominus remiſit Curiam, Ec. But if the Tenant will 
ſue forth the Writ of Præcipe in Capite in the King's Court for ſuch P 
Lands as are holden of another Lord, (C) then the Lord ſhall have a 
Writ out of the Chancery directed unto the Juſtices of the Common 
Pleas, commanding them, that if it doth not appear unto them that the 
Lands are holden of the King, but of another, they ſhall proceed no 
farther on that Plea. For by this Writ the Plea ſuppoſeth the Lands 
to be holden of the King, and therefore He and his Heirs ſhall be con- 

cluded againſt the King for the 'Tenure, and the ſame ſhall be prejudicial 

unto the Lord of whom the Lands are holden : But by the other Writ 
he doth not ſuppoſe any Tenure in the Writ, and therefore there is 
great Diverſity. Tamen quære. 

And if a Man ſue a Writ of Right directed unto the Lord of whom E. 
the Lands are holden, and he will not hold his Court to proceed upon 
the Writ ; then the Demandant in the Writ of Right ſhall have a Writ 
| = directed 

. 
| 

(a) Yet ſee 6 E. 3. 22. He may come in the Tenant in -a Writ of Right ſhall not 


and pray that it be inquired by the En- alledge this by Way of Challenge, bur 


queſt, Ce. only by Way of Proteſtation, to ſave an 
(b) See 6 E. 3. 16. Mag. Char. c. 24. But Eſtopple of the Tenure, 38 Ed. 3. 31. 
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directed unto the Lord, commanding him to hold his Court, Sc. and 
if he will not receive the Writ, nor do Right unto him, he may ſue 
forth a Writ commanding him to do Right, and thereupon he may 
have an Alias, and a Pluries, and Attachment; and the Form of the 
Writ of Attachment is ſuch : | 
Rex Lic, Cc. $i A. fecerit, Ec. tunc pone, Ec. B. quod ſit, Ec, ad re- Atta-bmens. 
ſpond tam nobis quam præfato A. quare cum eidem B. per Breve noſtrum de 
Refto præcipimus, quod fine dilatione plenum rectum teneret pref* A. de uno 
neſuag cum pertin in N. quod T. ei deforceat ; idem B. Mandat noftrum in 
bac parte parvi pendens, Breve noſtrum preditt in favorem prædict T. ma- 
litioſe ſuppreſſit. Or thus: Predit?” Breve noftrum recipere, & Curiam ſuam 
tenere, & cidem A. in præmiſſi juſticiam facere recuſavit, in noſtri & Man- 
dati noſtri praditt” contempt”, & ipſius A. grave damnum, ac exheredationis 
periculum manifeſtum : Et habeas, Ec. And upon that if the Defendant 
appear he ſhall be put to Anſwer, Ec. 
F But if the Lord of the Court hold his Court, but the Lord, or the 
Bailiff, or Officer will not do him Right, or delay him to have Right, 
or to make Proceſs, Ec. then the Demandant may ſhew unto the Sheriff 
of the County how he is delayed, Sc. and pray the Sheriff to award 
ſuch a Precept or Writ, which is called a T/t, directed to his Bailiffs, by Tye on the 
his Precept, to remove the Plea before him into his County ; and upon Lord's De- 
that the Sheriff ought to award ſuch a Precept to his Bailiff, Sc. and to Ns 
go unto the Lord's Court, and there remove the Matter before the She- Suit. 
riff in his County. And the Form of the Precept is ſuch: Poſt, 3. E. 
Robertus A. Vicecomes Norf. Edmundo C. Ball Domini Regis Ducat 
ſui Lancaſtr' de F. ſalutem. Quia ex querela Joh. B. ad Com meum, ſcili- 
cet, die Lune proxim', Ec. aum regni, Ec. apud Norwic* en le Shire: 
houſe tentum, perſonaliter accedentis accept, quod, licet ipſe Breve Domini 
Regis de Recto patens, Bal” dicti Domini Regis Ducat' ſui Lancaſt' de F. 
in dicto Comꝰ meo, direct, de eo, uod ir pie num rectum tenerent ditto Joh. 
B. de maner de F. cum pertiu', quod Joh. S. ei deforceat, detuliſſet J. P. & 
J. B. Bai” dicti domini Regis Ducat' prædict', de F. prædict' tamen pro eo 
guod dicti Ballivi favent ditto J. S. in ea parte, & plenum rectum ſecundum 
exigentiam ejuſdem Brevis hucuſque diftuler” facer”; tibi ex parte Domini 
Regis præcipio, firmiter injungens, quod in propria perſona tua accedas ad 
Curiam Domini Regis Ducat” ſui preditP de F. & Loquelam que eſt ibidem 
int” pref. Joh. B. & Joh. S. per dictum Breve in Om meo proxim” tenend* 
tollas, & ſummoneas per bonos Sum* prædict' Johannem S. quod ſit ad Com? 
meum Norf. die Lune proxim* futur” apud N. en le Shire⸗houſe tenend', 
prefat» Johanni B. inde reſponſurus: Et habeas ibi Loguclam prædict', Sum 
& hoc Præcept'.. Dat' in Com* mee apud N. en le Shire-houle, die Lane 
proximo, &c. anno ſupraditto. 
G And by this it appeareth, that the Demandant may remove the Mat- 
ter out of the Lord's Court into the County-Court : And it ſeems rea- Toit at the 
ſonable that the Tenant may alſo remove the Matter by a t made by Tenant's 
the Sheriff, ſuppoſing that the Bailiffs of the Court do favour the De- Suit. 
mandant in the Matter: Tamen Qyre ; for the Rule in the Regiſter is, 
that the 'Tenant may remove the Plea out of the Lord's Court for _ 
| au 
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Cauſe before the Juſtices in the Common Pleas; but the Demandant 
cannot ſo do, becauſe he may have a Tolt from the Sheriff, to remove it 
out of the Lord's Court into the County-Court. | 


Recordave, But when it is in the County, he may remove it thence by a Recordare A 


before the. Juſtices in the Common Pleas. And by this Rule it ſeems, 
that the Tenant cannot remove the Plea by a Toit out of the Lord's 


Pleas by a Recordare, &c. and that for good Cauſe ſhewed in the Writ. 

* And the Writ of Recordare is ſuch: Rex Lic, Sc. ſalu*. Precipimus 
tibi quod aſſumptis tecum quatuor diſcret & legal Militibus de Comitat tuo, 
in propria perſona tua accedas ad Cur A. de B. & in plena Cur illa recor- 
dari fac Loquelam que eſt in eadem Curia per Breve noſtrum de Recto, inter 
W. Petentem & S. Tenentem, de uno meſnag* cum pertin' in B. & Record” 
#llud babeas coram Fuſticiar” noftris apud Weſtm' in xv. ſantti Mich' ſub 
ſigillo tuo & figill” quatuor legalium hominum ejuſdem Cur? qui Record? ill' in- 
terfuerunt, & partibus eundem diem prafigas, quod tunc ſint ibi, in Loquela 
illa prout juſtum fuerit proceſſur, & habeas ibi nomina prædict' quatuor ho- 
minum, & hoc Breve: Teſte, Sc. And in the End of the Writ of Recor- 
dare, the Cauſe of the P.emoval ſhall be put in thus: Quia meſuag* pred? 
T. Ballivo Cur prædict', qui tenet Placita cjuſdem Cur” tauquam conſanguineo 
& proximo Heredi preditt W. deſcendere deberet poſt mortem ejuſdem T. fi 
idem W. fine hared' de ſe obiiſſet, & idem W. illud verſus prefar T. in 
Cur prædict' diſrationaſſet, propter quod idem Ballivus favet ipfi W. in Lo- 
que la prædicta, ut dicitur; fiat Executio iſtius Brevis, fi cauſa ſit vera, & 
Prædict S. hoc petat, & aliter non. 


And there are many other Caſes put in the Regiſter of Remover of B 


V. 3 H. 4. 14. this Plea into the Common Pleas at the Suit of the Tenant. As if the 
a — Lord take yu him for to maintain the Matter, to have Part of the 
"ay 1 & 2 P. Land. Or if the Tenant alledges Baſtardy, or plead a Foreign Plea, or 
Ma. join the Miſe upon the Grand Aſſize, Oc. And when the Demandant 
Dyer 111. Lab removed the Plea by Tolt into the County, then the Demandant 
; Ed 3. may remove the ſame (a) into the Common Pleas by a Pore, without 
ait zo. Expreſſing any Cauſe in the Poye. But the Tenant cannot remove it, 
Poſt. 3. E. without a Cauſe be expreſſed in the Pone. 


8 And it is a Rule, that a Recordare is not given to remove any Plea C 


Poſt, . E. in a Writ of Right, but for the Tenant. But Pore is given for the De- 
| mandant, but that ought to be out of the County-Court. And the Form 
of the Pone for the Demandant is ſuch : 

Rex Vic", Ec. ſalutem. Pone, ad petitionem Petent', coram Fuſticiariis 
noſtris apud Weſtm' in Octabis Sant Triu' proxim” ſutur', Loquelam que eft 
in Com” tuo per Breve noſtr” de Recto inter A. Peteut', & T. Tenent®, de uno 
meſuag' cum pertin' in T. & ſumm” per bonos Summ' pred T. quod tunc fit ibi, 
præf A. inde —_— Et habeas ibi Sum”, & hoc Breve. 

And here is not 
Right Patent doth remain with the Demandant, and not with the Sheriff, 
Ec. as do other original Writs. 


And 


q (a) Note; In ſuch Caſe the Plea may be removed into B. R. per Haylſerd;, and thers 
they may proceed thereon. 11 H. 4. 49. 


Court into the County, but he ought to remove it into the Common 


aid [ard another Mrit,] becauſe the Original it of D 


rn wee 


E 


Writ of Right Patent. 


And if the Tenant will remove the Plea out of the County by Pore, 
he ought to ſhew ſome Cauſe in the Writ ; and the Writ is ſuch: Rex 
Vic, Sc. Pone coram Fuſtic' noftris apud Weſtm' in xv. Sante Trin' 
proxim futur, Loquclam que eſt in Com” tuo, Ge. ut ſupra; & dic præf A. 
quod tunc fit ibi, Loquelam ſuam verſus pred” T. inde proſecut', fi volnerit : 
Et habeas ibi hoc Breve. Teſte, Sc. Quia præd' A. duxit in uxor W. Con- 


ſanguineam Vic', c. propter quod idem Vic' favet, Sc. fiat Executio, Ec. 


ut ſupra. 


And in a Writ of Right in a Court-Baron, if a foreign Plea be plead- 
ed, or the Miſe is joined to be tried by the Grand Aſſize; (a) now if 


the Bailiffs will proceed, the Tenant may have a Prohibition directed prohibition, 


unto them, which ſhall inhibit the Bailiffs to hold the Plea. Or he 
may inhibit the Lord himſelf, that he ſhall not hold the Plea, Oc. 
And alſo ſuch Writ ſhall be directed unto the Sheriff, forbidding him 
to hold Plea in the County-Court upon the Writ of Right after ſuch 


Pleas pleaded ; and if they do proceed, he may ſue forth an Alias, and a 
Pluries, and an Attachment againſt them. 


F And it is to know, that if the Lord or Bailiffs do ceaſe to pro- 


A habeas ibi nomina prediftF Militum, & hoc Breve. 


ceed in the Plea by Reaſon of ſuch Writ of Prohibition, then when 
the Juſtices in Eyre come into the County for all Pleas, the De- 
mandant may come into the Chancery by the Record of the Writ 
of Prohibition, which iſſued before out of the Chancery, which is 
always enrolled in the Chancery; and* thereupon he ſhall have a 
Writ directed unto the Sheriff, to ſummon four Knights to chuſe the 
Grand Aſſize upon the Writ of Right which is in the Lord's Court, 
— . the County. And the Writ of chooſing the Grand Aſſize ſhall be 
uch: 

(b) Rex Vic, Oc. ſalut'. Summ' per bonos Summ“' iv. legales Milites de 
Com” tuo, quod ſiut coram Fuſtic" noſtris ad primam Aſſ® cum in partes illas 
venerint, ad eligend ſuper. ſacram' ſuum xii. de legal Militibus de viſu de 
N. quia melins ſciant & velint dicere veritat', ad faciend' Recogn magnæ 
Ali naſtræ, inter A. Peteut' & B. Tenent', de uno meſuag cum pertin in 
N. unde idem B. qui tenens eſt, poſuit ſe in magnam Aſſiſ* noſtram, & petiit 


Recognitionem fieri, uter eorum majus jus habeat in me ſuag predict & ſumm* 
per bonos Summ' predict“ B. quod tunc fit ibi, auditurus illam election: Et 


And when the Plea is 
in the Common Pleas, then this Writ of Magna Aſſiſa eligenda ſhall iſſue 


out of the Common Pleas, and is judicial: But in the Caſe before, it 
ſhall iſſue out of the Chancery, without paying a Fine. And if the 


B Demandant ſue a Writ of Præcipe in Capite in the Common Pleas for 


Lands holden of another Lord than of the King, then the Lord of 
whom the Lands are holden, may ſue forth a Writ directed unto the 
C 


Juſtices 


(a) See this otherwiſe in the Court of (b) Note, The Milites or Knights ought 
antient Demeſne, where in a Writ of Right to be gladiis cincti, otherwiſe 'tis Cauſe of 
Cloſe ſued, in Nature of a Writ of Right Challenge. Sec Thin. 6 Eliz. Mors Re- 


Parent, a Jury was returned there inſtead ports 67. Squire,and Read. 
of the Grand Aſſize. 2 Mar. Dyer 111. 


k 
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Mrit of Right Patent. 


Juſtices of the Common Pleas, ebe . that the Land is holden 
of him, commanding them to proceed no further, Ec. 
oF - Ant. 1. B. And as before is ſaid, none can ſue or maintain ſuch Vrit of Right Pa- C 
it tent, but they who have an Eſtate in Fee-ſimple, as Tenant in Fee- 
= ſimple, or Abbot, or Prior, or Biſhop, or Maſter of an Hoſpital; and a 
Body Politick, as Mayor and Commonalty, or Bailiffs and Commonalty, 
Sc. and ſuch Bodies Politick may have fuch Writs for their Poſſeſſions. 
But Parſons, Vicars, or Chantery Prieſts, or Prebendaries, who have 
Patrons and Ordinaries over them, cannot maintain this Writ of Right 
Patent, but another Writ which is called Juris Utrum ; the Nature of 
which Writ ſhall be after expreſſed. a 
If a Man bring a Writ of Right Patent as Heir unto his Anceſtor, he D 
ought to lay the Seiſin and Eſplees, as in Pernancy of the Profits of 
the Lands in his Anceſtors. And if an Abbot, Biſhop, or ſuch Body 
Politick, bring ſuch Writ, he ought to lay the Seiſin of the Eſplees as in 
Pernancy of the Profits in themſelves, or in their Predeceſſors. And for 
the Reſidue of this Matter touching the Writ of Right Patent, and the 
Count, and the Bars, and all the Circumſtances thereof, ſee the Title 
- of Droit in the Abridgments. 
Precipe in And note, That a Writ of Right, which is called Precipe in Capite, E 
N b. is no Writ of Right Patent, but is a Writ of Right Cloſe, and ſhall be 
we 3. W. directed unto the Sheriff of the County, and lieth where the King's 
| Tenant, who is ſeiſed in Fee-ſimple of Lands holden of the King in 
| Chief as of his Crown, and not of the King as of any Honour, Caſtle, 
ZW or Manor, but merely of the King as of his Crown, who is a Lord in 
| 31H. 8. groſs, (becauſe it is holden of him who is always King) is deforced, Ec. p 
Dyer 44, 45. And this Writ is as high in its Nature, as the Vrit of Right Patent; 
and no Perſon can ſue this Writ, if he hath not an Eſtate in Fee-ſimple 
of his own Poſſeſſion and Seiſin, or if the Seifin of his Anceſtor or 
Predeceſſor. 

And it lieth alſo where Tenant in Fee- ſimple of any Lands or Tene- G 
ments, who holdeth ſuch Land or Tenement of the King in Chief as 
of his Crown, and not of the King as of any Honour, Caſtle, or Ma- 
nor, loſeth his Lands or Tenements by Default in a Præcipe quod reddat: 
Now he or his Heir may have this Writ of Right, of Præcipe in Capite, 
againſt the Tenant of the Freehold of thoſe Lands or Tenements. And H 
this Writ ſhall be Cloſe, and ſhall be directed unto the Sheriff, and re- 
turnable in the Common Pleas before the Juſtices there: And in this 
Writ he ought to lay the Seifin in himſelf, or in his Anceſtor or Prede- 
ceſſor, in the ſame Form as he ſhall do in a Writ of Right. 

Rex Vic“ Not', Sc. Præc' A. quod juſte, Ec. redd' B. unum meſuag cum 1 
pertin” in D. quod clam” eſſe jus & hereditar ſuam, & tenere de nobis in 
capite, & unde queritur quod prædict'ꝰ A. ei injuſte deſor“, Ec. Et niſi fec, 
& praditt” B. fer” te ſecur de clam ſuo proſequend', tunc ſumm” per bonos 

um praditt” A. quod, Sc. Or thus, if an Abbot or other ſpiritual Per- 

ſons ſue the Writ; Qrod clam” eſſe jus 1 ſue Sanfie Mariæ de N. 

, | G renere de nobis in 6apite, & unde queritur, &c. x 1 
if 2 n 
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Writ of Right Patent. Il | 


K And by this Writ it fully appears, that Lands which are holden of the Bro. Livery 
King as of an Honour, Caſtle, or Manor, are not holden in Capite of Dm 
the King, becauſe that the Writ of Right in ſuch Caſe ſhall be directed ,, 8 * 
unto the Bailiff of the Honour, or Caſtle, or Manor to do Right, Sc. V. 21 E. z. B. 

But when the Lands are holden of tlie King as of the Crown, they are Tenures, 16. 
not holden of any Manor, Caſtle, or Honour, but merely of the Kin I OY 
as King, and of the King's Crown as of a Seigniory (a) by it felf in me Ho- 
groſs, and in Chief above all other Seigniories. And thereof it follow- nours of 
eth, that there are many Errors and erroneous Opinions at this Day in which Lands 
the ſuing of Liveries, and finding of Offices, and determining which Lands (=p ng 
ſhall be taken to be holden of the King in Chief, and which not; and Dole. — 
therefore Quere to know the Truth. | 

L In Pracipe in Capite the Tenant ſhall not plead that the Tenements are 38 E. 313. 
not holden of the King, although the Writ doth ſo ſuppoſe ; but he Br. Droit de 
ought to take the ſame by Proteſtation, and plead other Matter in Bar, * 5 
if he have any Matter to plead. * 

M And in a Writ of Right he ought to count of his own Seiſin, or of 
the Seiſin of his Anceſtor : And if he count of the Seiſin of his Ance- 
ſtor, he may alledge the Seiſin in the Time of King Richard the Firſt, 
but the Seiſin is not traverſable: But the Tenant may tender a Demy- 
Mark to enquire of this eiſin, &c. And if it be found with the Tenant, 
that the Anceſtor was not ſeiſed, the Demandant ſhall be barred. But if 
the King be Party Demandant, the Tenant cannot tender the Demy- 
Mark to enquire of the Seiſin, but ought to plead in Bar; and there the 
Tenant ſhall have no Imparlance without the Aſſent of the King's Ser- 
jeants. And it ſeems reaſonable, if the Tenant in a Precipe quod reddat Lite. 114. | 
loſe by Action tried, that yet he ſhall have a Writ of Right. 

N And ſo if the Demandant be barred in an Aſſize of Aſortdaunceſter 4 Co. 43. 
brought by him, or other real Action, as a Writ of Entry ſur Diſſeiſin, 
Sc. or the like Writ, and is barred by Action tried, yet he ſhafl have a 

1 Writ of Right Patent, or Pracipe in _ if the Lands be holden of the 
[4 King in Chief: And ſo it ſeemeth, it a Man loſe by Default in a Writ ; co 86. 


If the Tenant 
after the Miſe joined maketh Default, final Judgment upon that Default ſhall not be given, but a 


Petit Cape ſhall iſſue for peradventure he may ſave his Default : But Judgment final, where it ought 
not to be in a Writ of Right, ſhall bind until it be reverſed. 


C 2 of 


(a) Note, Af. 30 H.8. Dyer 44. A Te- after confirms it to hold of him by « Penny, 
nure in Chief (1) ought to be held of the Sc. The Grantee ſhall notwithſtandin 
King, and created by him. (2.) lt ought hold it in Chief, although there are theſe 
Y to be held of him as of his Perſon. And Words added, Et nen in Cabite; and if he 


1 (3-) per Dyer 45. The King by no Means 


can grant or ſever the Tenure and Seigni 
in Chief from the Crown. The King pur- 
chaſes a Meſnalty, yet the Tenant ſhall 
hold as before: So if he forejudge the 
Meſne, s. he ſhall hold as the Meſne 
held. The King grants Land in Tail, and 


grant the Reverſion, both the Tenure and 


ory the Services ſhall remain to the King. See 


the Tenure of the Honour of Plympton. 
36 H. 8. Dyer 58. The Tenure of the Ho- 
nour of Glouceſter, and Not-; The Tenure 
of the Principality of Wales, is not the 
ſame. Dyer 344. 


12 


This muſt be 
intended of 
a Rent-Ser- 
vice, for of 


a Rent-Charge or 


Writ of Right Patent. 


of Right (a) before the Miſe joined, yet he ſhall have a Writ of Right 


againſt him who recovereth. But after a Miſe joined it is otherwiſe; 
for then upon Default after Iſſue joined, the Judgment ſhall be final, as 
well againſt the Demandant by his Nonſuit, as againſt the 'Tenant, if he 


make Default after. 


And a Man ſhall have a Writ of Right Patent of a Rent as well as of A 


Land. 


Seck, no Writ of, Right lies; per Herle. 45 E. 3- F. Droit 32. 


Writ of Right in London. 


RIT of Right Patent in London lieth of Lands, or Tenements 
within the City, Sc. by him who claims an Eſtate in Fee- ſimple 


in the Lands and Tenements, and not by him who claims an Eſtate for 
Life, or in Tail, or in Dower, or by the Courteſy. For if Tenant in 
Fee-ſimple loſeth his Lands in London by Default, or by Verdict, it 


* Fudement in a Writ of Right, wide 
ante pag. 1 and 2. & infra f. 

(a) The Demandant imparls on the 
Voucher of the Tenant and returns (into 
Court) and the Tenant was demanded and 
made Default, and Judgment given againſt 
him quia receſſit in Curie contempt. 38 E. 3. 
13. and ſo of the Demandant if he im- 
parls, Ec. after the Miſe joined. 13 E. 3. 
F. Fudgment 169. and the like of the Te- 


nant. 11 E. 3. F. Judgment 126. Judgment 


final is given on a Departure in Deſpite of 


the Court. 53 E. 3. F. Judgment 252. But 
not on a Default in a Petit Cape after the 
Miſe joined. 12 E. 2. F. Fudgment 23 5. So 
Judgment final is given on a Confeſſion 


after the Miſe joined, but not before. 13. 


H. 4. F Judgment 245. 33 E. 3. ibid. 253. 
Where the Tenant vouches, final Judg- 
ment ſhall not be given againſt the Vou- 
chee, except he be Tenant to him that 
vouches him, though it be after the Miſe 
joined, per Bingham. 13 E. 3. udgment 
152. contr. 14. E 3. ibid. 154. See Judgment 
againſt. a Prebend: 12 B. 3. Judgment 163. 
againſt a Baron and Feme; and yet the 
Feme ſhall afterwards have a Cui in vita. 


33 E. 3. ibid. 252. It ſhall not be againſt 


the King. Ibid. Fudgment 232. See Judg- 
ment final given after the Champions were 
brought, and at another Day given, the 
Tenant made Default; bur the Demandant 
appeared with his. Champion. 29 E. 3. 12. 
and ſo is 1 H. 6., 7. 


ſeemeth 


Note; If the Tenant tenders the Miſe, 
either by grand Aſſize, or Champion, and. 
the Demandant imparls thereupon, and at 
the Day the Tenant makes Default; Judg- 
ment final ſhall be given quia receſſit in Con- 
tempt” Cur'. 3 H. 6. 55. 10 H. 6. 2. and ſo 
is the Caſe to be intended. 44 E. 3. 28. 
Vide ſupra *. So if afrer the Miſe is joined 
by Champion, the Tenant appears without 
his Champion. 12 H. 7. 10. But if the 
Miſe is joined by grand Aſſize or Battle, 
and afterwards the Plea is put without 
Day, i. e. diſcontinued; and then upon a 


Reſummons, the Tenant afterwards makes 


Default, Judgment final ſhall not be given. 
3 E. 3. 5. 1 E. z. Alſo if the Miſe is join- 


ed by grand Aſſize, and at the Day of Nig 


ps Sc. the Tenant makes Default, a. 
etit Cape ſhall iſſue; and if at the Re- 
turn thereof the Tenant does not come in, 
nor ſave his Default, Judgment final ſhall 
(not) be : But if the Demandant makes: 
Default at any Day after the Miſe joined, 
Judgment final ſhall be given againſt him. 
See-12 H. 7. 10, or 20. Dyer 98, 103. 5 Co. 
86. a. See 3 E. 3. 29. If in a Writ of Right. 
againſt Baron and Feme, they tender the 
Miſe, and the Demandant imparls there— 
upon, and afrerwards makes Default, Judg- 
ment final ſhall be given. 

Note; Where twas againſt Baron and 
Feme, and before the Miſe accepted. 11 E. 


3. F Fudgment 126. 13 E. 3. ibid. 129. acc 


where the Termor was received. And 14: 


E. 3, 151. Simile. Vide poſt. [II. ] D. E. 


Writ of Right in London. 13 


feemeth that he ſhall have a Writ of Right of thoſe Lands directed unto 
the Mayor and Sheriffs, and it ſhall be in the Nature as a Jrit of Right 
Patent. And the Form of the Writ is ſuch : 
Rex Majori & Vicecom Lond* ſalut Præcipim vobis, quod fine dilatione 
plenum rectum teneatis E. de N. de uno me ſuag & duobus ſhoppis cum pertin 
in Lond', que clamat tenere de nobis per liberum Servic', Cc. que W. ei 
deforceat, ne amplius inde clamorem audiamus pro defectu recti. Teſte, Ec. 
And it ſhall not be ſaid in this Writ, Et nift feceris, Vicecomes talis Com” 
faciet, Oc. becauſe the Writ is as well unto the Mayor of the ſaid 
City as unto the Sheriff. | f oO | 
And the Writ of Right Patent, which ſhall be directed unto another 
City or Borough, ſhall be of like Form as the Writ aforeſaid is, as ap- 
peareth by the Regiſter, thus: 
Rex Majori & Ballivis ſuis Oxon' ſalut”®. Præcipimus vobis, 2 ſine 
dilatione plenum rectum, &c. E. de C. de viginti ſolid' redditus, & paſtur 
ac ſexdecim boves cum pertin* in N. que A. de B. ei deforceat, Ec. 
D And becauſe that the Lands and Tenements within Cities and Burgage Te 
Boroughs are holden of the King in Burgage Tenure, it behoveth that ure. 
the Writ of Right Patent be directed unto the ſaid Mayor and Sheriffs, 
or Bailiffs, as Bailiffs and Officers of the King, as if Lands were holden Note; All the 
of the King as of an Honour, ' or Caſtle, or Manor. | Lands, Oc. 


| within the 
2 of London, and the Liberties thereof, are held in Free Burgage, without any Meſnalty. Privileg. 
nd. 72. 


E And alſo upon a Writ of Right ſued in London, the Plea ſhall not be 
removed by (a) Tolt, or Pone, or Recordare, as another Writ of Right 
ſued in the Court of another Lord ſhall be. But if the Tenant, in the 
Writ of Right in London, vouch a Foreigner to Warranty, the Demand- 
ant ſhall come into the (a) Chancery, and ſhall ſue a Summ' ad warran- 
tizandum in the Common Pleas before the Juſtices at a certain Day, and 
another Writ unto the (b) Mayor and Sheriffs, to ſend the Record be- 

fore the ſaid Juſtices at the ſame Day, Ec. and then the Mayor and 
Sheriffs do adjourn the Parties before the Juſtices of the Common Pleas 
at a certain Day; and alſo, at the ſame Day, ſhall ſend che Record 
which is before them before the ſaid Juſtices; and when the Juſtices 
have determined the Warranty, they ſhall (a) ſend back the Record by 
Wri, which ſhall iſſue out of the Rolls of the Juſtices, directed unto the 


Mayor 


(a) N. B. That at Common Law the they cannot give Judgment upon a Default. 
Record was removed by a Writ out of Ibid. 41 E. 3. 31. E. 3. 1. Nor give Judg- 
Chancery, and after the Warranty deter- ment upon a Confeſſion ; nor take an Iſſue 


mined, it was remanded back, per Hankford. between the Tenant and Vouchee ; nor en- 


14 H. 4. 26. 


(b) See the Power of the N on ſuch 
Removal of the Record. 44 E. 3. 2. They 


may record an aid Prayer for the Tenant, 
and remand the Record. 18 E. 3. 1. They 
may grant a Reſceit to the Wife, on a De- 
parture of the Husband, in Deſpight of the 
Court. Contra 31 E. 3. F. Reſceit 125, But 


ter the Confeſſion, c. 18 E. 3. 1. 

A Vonchee cannot plead in Bar, but ma 
vouch over a Rreigner, per Kel. contra — 
and 49 E. 3. 31. per Wich. and Bale. See 
41 E. 3. 31. and 49 E. 3. 21. They cannot 
try a new Iſſue pleaded by the Tenant 10 
the Writ. 


rr N 
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Writ of Right in London. 


Mayor and Sheriffs, commanding them to proceed in the Plea within the 
ſaid City. And the ſame is by the Statute of Glouceſter de Forinſ” wocat” 
ad Marrantum, cap. 12. And fo it ſhall be done if the Tenant plead a 
foreign Plea, (a) the Plea ſhall be removed as aforeſaid, and when the 
Matter (a) of the Plea is determined, then ſhall it be ſent back unto the 
Mayor and Sheriffs, as aforeſaid, by the Equity of the ſaid Statute. 
And by the Rule in the Regiſter, every Præcipe quod reddat of Plea of 
Lands or Tenements in London ſhall be directed unto the Mayor and 
Sheriffs jointly : But every other Writ ſhall be directed unto the Sheriffs 
only. | 
And now it is a common Opinion, 'That if a Man hath Title to have F 
a Formedon of Lands or 'Tenements in London, or any other Action real, 
as a Writ of Entry ſur Diſſeifin, or other Writ whatſoever of Lands or 
Tenements, he ought to ſue this Writ of Right Patent (b) directed unto 
the Mayor and Sheriffs of London, that they ſhall do Right, Gc. and that 
the Demandant, upon this Writ, ſhall make his Proteſtation to ſue it in 
the Nature of what Writ he will, as a Man ſhall do upon a Writ of 
Droit 40 ſued in antient Demeſne. But it ſeemeth the Law ſhall not 
de ſo; for this Writ is a Writ of Right Patent, which is directed unto 
the Mayor and Sheriffs, as other Writs directed unto another City or 
Borough are. And I have not heard that a Man ſhall make Proteſta- 
tion to ſue ſuch Writ Patent in the Nature of what Writ he will. But 
the City of London, by their Cuſtom, have Power to hold Pleas of Lands 
within the City by other the King's Writs as well as by Writ of Right 
Patent, and that appeareth by the Regiſter. | 
(c) And it appeareth, that London is not antient Demeſne ; for then G 


14 


7 H. 6. 32. 

ac. 37 Th 6. the Writ of Right, which ſhall be directed unto the Mayor and Sheriffs, 
ops K ſhould be Cloſe, and not Patent. And it appeareth by the Regiſter, in 
Staundford, the Title of Juris Utrum, that a Juris Urrum was ſued of Tenements in 
contrary, London returnable before the Juſtices of the Common Pleas. 


And alſo it appeareth in the Regiſter, in the Title of Writs of Waſte, 
in the End of the Title, that a Writ of Partic* facienda was directed 
unto the Mayor and Sheriffs of London, to make Partition of Tene- 
ſued - 


ments in London; and alſo there followeth a Writ of Eſtrepement, 


* 


(a) Id eft, In a Plea real, but not in a 
Plea perſonal, per Fristy. 3 H. 4. 12. But on 
a foreign Plea plcaded in a Plea real or 
perſonal, it ſhall be removed to be tried, 
and afterwards remanded by the better O- 
pinion, ibid. And ſo it is on a foreign Plea 
pleaded in a Court Baron, or antient De- 


meſne, or County Palatine, 14 H. 4. 25, 


26. 22 H. 6. 48. Lib. Intrat. 229. But it is 
otherwiſe, if a Reſummons be ſued out of a 
Court which has Conuſance, on a foreign 
Plea; per Cur. 14 H. 4. 25. Sce per Norton 
and Hull, a foreign Iſſue joined in Debt, 
* in Court- Baron, or other Court 
which may hold Plea thereof, or in a Suit 
by Bill by a Copyholder; it ſhall not be 
tried here (in Wofeminfter-Hall ) contra of a 


and 


Writ of Right brought in the Court of the 
Lord. 1 H. 5. 12. Or. 264. 2 

(b) Sce a Formedon of Lands in London. 
43 E. 31 21. So, a Writ of Right in the 
Huſtings there, and Proteſtation made, in 
Nature of a Formedon. 18 E. 3. 8. See alſo 
3 H. 4. 12, 19 A foreign Plea pleaded in 
a For medon in London, ſhall be removed to 
be tried (here,) and after Trial remanded 
to be adjudged (there.) 14 H. 4. 25. 

N. B. 18 E. z. 8. The Writ of Right was 
ſued in Nature of a Formedon in Deſcender 
in London, See 4 Inftit. 14). And no Writ 
lies of Lands in London, but in London only. 
Dyer 317. | 

(e) Note; In ) H. 6. 3:. it is certified 
that London is not antient Demeſne. 


A And it a 


Writ of Right in London. 


and directed unto the Sheriffs of London, upon a Writ of (a) Juris Utrum [7.] 
depending before the Juſtices of the Common Pleas, of Tenements in 


London. 


peareth in the Regiſter, a Writ of Juſticies of Dower ſued 


in London for Lands in London was directed unto the Mayor and Sheriffs 
of the City, and a ſpecial Writ for the Heir in Tail for Lands in London 


directed unto the Mayor and Sheriffs there, upon a (b) Deviſe made of 


the Lands unto his Anceſtors in Tail, Sc. And the like Writ for him 
in the Remainder in Tail, and alſo for him in the Reverſion. And the 
like Writs upon Deviſes made in other Cities and Boroughs by ſome Per- 
ſons to others, Sc. And theſe Writs are in the Regiſter after the Writ 
of Formedon in the Remainder. Fol. 244. | 

And by theſe Writs it appeareth, that a Mit of Right Patent, which 
is directed unto the Mayor and Sheriffs of London, is not ſuch a Writ 
as a Man ſhall declare thereupon in the Nature of what Writ he will, 
Oc. as it ſhall be upon a Writ of Droit Cloſe ſued in antient Demeſne 


but that it behoveth to ſue in London his Writ in the Nature of ſuch 
Writ as his Caſe requireth, Ec. But Quere veritatem of that which was 


uſed in antient Times in London. 


B And it appeareth in the Regiſter, that the King ſhall have a Writ of 


I5 


Eſcheat retornable into the King's Bench, for Lands in London eſcheated Eſcheas. 


unto the King ; and by the ſame Reaſon another Man ſhall have a Writ of 
other Nature, there, returned in the Common Pleas. Quere; For the King 
hath a Prerogative in this Matter before others, to ſue in what Court he 
will; but he cannot alter or change the Nature of the Writ, otherwiſe 
than the Law giveth the ſame to him; (c) and therefore ure of this 


Matter. 


C There is alſo another Suit which lieth in a City or Borough for Lands 
or Tenements, by Uſage and Cuſtom of the City, and that is by Bill 


without any Writ out of the Chancery; and the ſame is called a Bill 
of Freſh Force, or an Aſſize of Freſh Force, and lieth only where a Man A Heß 


＋ 


is diſſeiſed of his Lands and Tenements in any City or Borough, or Force. 
deforced of any Lands or Tenements after the Death of his Anceſtor, 
or after the Death of his Tenant for Life, or in Tail, or in Dover, or 
the like; now within xl Days after the Title accrued unto him, he may 
ſue this Bill of Freſb Force, and ſhall make Proteſtation to ſue in the Na- 
ture of what Writ he will, as Aſſize de Aſortdaumceſtor, or Aſſize of Novel 
Difſeifin, or Intrufion, or of Formedon, or in the Nature of any other 


(a) See a Furis Utrum of Tenements in 
London challenged ; for that their Franchiſe 
a, not to implead or be impleaded without 
their City Walls A. 16. El. 3. 

(d) See the firſt Charter of Ed. 3. to 
London ; the Citizens of London being Free- 
men, may deviſe their Lands there in 
Mortmain ; and this ſeems to be an antient 
Cuſtom there. See Cro. Car. 48 and 57. And 
by the Cuftom of Lenden, he who bolds 

Lands there jointly with others, may de- 


Writ, 


viſe that which belongs to him, without 
any other Severance. Sce 49 E 3. London. 
And by the Cuſtom there, all the Lands 
and Tenements, Rents and Services within 
the ſaid City and Suburbs are deviſable. 
So that the Freemen and Women of the 
ſaid City, may by the ſaid Uſage deviſs 
them to whom, and for what Eſtate they 
will. Sce Calthorp's Caſes 103, 104. W. B. 
(e) Here the Words and others are added 
to the Original, 


Tolk, ant. 3. 


F. G. 


; Aat. 4. B. 


my 


Writ of Right in London. 


Writ, as his Caſe doth require: But after the xl Days paſt after the 
Title accrued unto him, he ought to ſue a Writ out of the Chancery, 
directed to the Mayor and Sheriffs of London, as the Caſe lieth. 

And alſo it appeareth by the antient Treatiſe of Natura Brevium, that D 
if a Foreigner ſue an Aſſize, or other Præcipe quod reddat of Lands in 
London in the Common Pleas, Sc. that the Mayor and Sheriffs, Oc. 
(a) may demand Conuſance, Sc. And therefore it ſeemeth, if they do 
not demand Conuſance of the Plea, but ſuffer the Recovery to paſs in 
the Common Pleas before the Juſtices, that then the Recovery is good 
in the Common Pleas for the Lands in London. And when the Mayors 
and Bailiffs ſhall demand Conuſance of Pleas, and when not, and when 
they have ſurceaſed their Times, appeareth in the Title Conmſance, in 
the Abridgments more at large; and therefore ſee there. 


Writ of Right of Dower. 


* E Writ of Right of Dower is Patent, and ſhall be directed unto E 
the Heir, to ſue in the Court of the Heir as it appeareth by Brit- 
ton. And where the Writ is directed unto the Heir of the Husband, 
and the ſame Heir is ſeiſed of the Land whereof the Wife demandeth 
Dower, then if he will not aſſign Dower unto the Feme, the Feme who 
is Demandant may remove the ſame by a Tor into the County, and 
alſo may remove the ſame out of the County into the Common Pleas 
by a Pone, &c. without ſhewing of any Cauſe in the Writ, as the De- 
mandant ſhall do in a Writ of Right Patent. But the Tenant in a 
Writ of Right Patent ſhall not remove the Plea out of the County 
into the Common Pleas, without ſhewing of Cauſe in the Pone. And 
the Tenant in a Writ of Right Patent, or in a Hrit of Right of Dower, 
may remove the Plea into the Common Pleas by a Recordare out of the 
Court of the Lord, upon Cauſe ſhewed in the Writ. And what Cauſes 
are ſufficient and good to remove the Plea out of the Lord's Court, or 
out of the County, and what not, does appear in the Regiſter ; and 
therefore ſee the Cauſes there. But the Demandant cannot remove the 
Plea out of the Court of the Heir by a Pore, becauſe he ought firſt to 
remove it by a Tolt into the County, and from the County he may re- 
move it into the Common Pleas by a Ponce, without ſhewing of Cauſe in 
the Writ, as before is ſaid. 
And in a Writ of Right Patent the Plea may be removed at the Te- 
nant's Suit by a Recordare, out of the Lord's Court, into the Common 
Pleas, before the Juſtices there: And by the ſame Reaſon it ſeemeth 
that it may be removed at the Suit of the Tenant, in a H/rit of Right of 
Dower, out of the Heir's Court into the Common Pleas, before the Ju- 
ſtices there, by Recordare, for good Cauſe. But Sure. 


2 And 


(a) See per Pult. That they have not Conuſance in Pleas (or Suits) real, but enly in 
Pleas perſonal. M. 16 Ed. z. | 


Writ of Right of Dower. N 


F And if the Husband do enfeoff a Stranger of all his Lands, and dieth, 

and his Heir hath nothing by Deſcent; now if the Feme be to ſue forth 
a Writ of Right of Dower, it ſeemeth ſhe ſhall ſue her Vrit of Right of 
Dewer directed unto the ſame Feoffee, ' c. for after the Endowment 
the Feoffee ſhall be her Lord, and ſhe ſhall hold this Dower of him by 
Fealty. But before the Statute de Quia Emptores terrarum, if the Hus- 
band enfeoff a Stranger of Parcel of his Lands, Sc. to hold of him, then 
if the Feme be to ſue a Vit of Right of Dower againſt the Feoffee, the 
Writ ſhall be ſued in the Heir's Court, and the Writ ſhall be directed 
unto the Heir, for the Seigniory that remaineth in him. 

And fo if the Husband at this Day giveth Parcel of his Manor in Tail 
to hold of him, and dieth, the Feme ſhall ſue her Vit of Right of Dower 
in the Court of the Heir of her Husband againſt the Donee in Tail, and 
the Writ ſhall be directed unto the Heir: But if the Husband make a 
Gift in 'Tail of all the Lands that he hath, and dieth, and the Feme is 
to ſue a Writ of Right of Dower of that Land; then the Husband's Heir 
cannot have any Court, becauſe he hath but a Seigniory in groſs ; and 
therefore it ſtands with Reaſon that ſhe ſhould have her Vit of Right of 
Dower againſt the Donee in Tail directed unto the Sheriff, retornable in 
the Common Pleas, and ſhe ſhall have this Clauſe in the Writ : Qua B. 
capitalis Dominus Feodi illius, nobis inde remiſit Curiam ſuam. 

And ſo if the Husband make a Leaſe of all his Lands unto a Stranger 
for Life, and dieth, and the Feme is to bring a i: of Right of Dower 


againſt the Leſſee for Life; then it ſeemeth reaſonable that the Feme , 


have her {it of Right of Dower againſt the Leſſee for Life in the Com- 
mon Pleas, becauſe that he in the Reverſion hath not any Court. And 
although that this Clauſe, viz. Quia B. capitalis Dominns, c. be put in 
the Writ, if the Lord have not any Court to hold, becauſe it is a Seig- 
- niory in groſs, and not any Demeſne Land to hold a Court, Ec. then, 

although the Lord did never remit his Court, and that there is not any 
Matter apparent or remaining in the Chancery, to prove the Lord's 
Will and Aﬀent to remit his Court, yet the Writ returned into the Com- 
mon Pleas, before the Juſtices there, is good ; and they ſhall proceed 


thereupon, if the Lord hath not any Court to hold Plea for this Matter. 


And it ſeemeth that the Lord ſhall not have his Action againſt the De- 
mandant for ſuing the Writ in the Common Pleas, if he have no Court 
to hold Plea thereupon, and to do Right unto the Party. But if the Lord 
hath a Court to hold Plea, then he may have a Prohibition to the Ju- 
ſtices of the Common Pleas, that they do not proceed upon the Plea, 
otherwiſe not. Cre of this NMatrter. 

And this tit of Right of Dower lieth where a Feme is endowed of 
Parcel of her Dower; and ſhe would demand the Reſidue againſt the 
fame Tenant, and in the ſame "Town, then ſhe ought to ſhew this I vit 
of Right of Dower ; for the Words of the other Writ will not ſerve, viz. 
unde nihil habet, becauſe that ſhe hath received Part of her Dower; and 
therefore of Neceſſity it behoveth her to ſue this MI rit of Right of Doer, 
to recover the Reſidue; and the Writ ſhall be directed unto the Heir, 


or unto his Guardian, if he be in Ward, as a Writ of Right Patent 


ſhall be, Sc. 
D « And 
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Writ of Right of Dower. 


£ 


And if a Feme loſe her Land which ſhe holdeth in Dower by Default D 
in a Precipe quod reddat ; yet according to (a) the Opinion of ſome Men, 
ſhe ſhall have a //rit of Right of Dower. But it ſeemeth, by the Equity 
of the Statute of ef. 2. cap. 4. that if a Feme loſe by Default the Land 
whereof ſhe hath had Dower, that by that Statwee ſhe ſhall have a Qu 


ei deforceat to recover the Land; and before that Statute ſhe had no Re- 


medy for to recover the Land, but only an Action of Diſceit, if ſhe were 
not ſummoned in this Mrit of Right of Dower. 

And if a Feme hath a Dower, and loſe the ſame by Aſſiſe, or Action E 
tried, it ſeemeth ſhe hath not any Remedy but only by Attaint; for it 
ſeemeth that ſhe ſhall not have Remedy to recover by a #/rit of Right of 
Dower, becauſe ſhe had the Land once aſſigned unto her in Dower, and 
ſhe was in Poſſeſſion of the ſame, ſo that the Title was executed, and 
ſhe ought to ſue an Action of her own Poſſeſſion, if ſhe be afterwards 
deforced. Tamen Quœre. And after the Plea removed unto the Common F 
Pleas, the Proceſs is then Grand Cape and Petit Cape. And in the Heir's 
Court the Manner is to make a Precept in the Nature of Summons, and 
of Grande Cape and Petit Cape, and the Writ directed unto the Heir 


is ſuch: 


Rex A. ſalutem. Pracipim” tibi, quod fine dilatione plenum rectum teneas G 
B. quæ Fuit uxor C. de tertia parte decem acr” terr” cum pertin” in W. quam 
clamat tenere de te in dote, per liberum Servic' tertia partis. unius denarii 
per annum pro omni Servic', quam C. ei deforceat, Ec. 

And alſo a Feme may have a Vrit of Right of Dower of the Moiety, H 
according to the Uſage of Gavelkind, where ſhe hath received Part, and 
is deforced of Part. And it alſo appeareth by the Regiſter, that the 1 
Feme ſhall have a Writ of Right of Dower directed unto the Heir himſelf, 
where he himſelf deforceth her of the Profits of an Office; and the 


Writ is ſuch: 


Rex A. ſalutem. Præcipimus tibi, quod plenum rectum teneas A. & R. K 
uxor' ejus, de tertia parte (b) exituum provenient* de cuſtodia Gaole Abbatia 
Weſtm' & de tertia parte trium rodarum terra, unius rode prati, & redditus 
tot panum, E tot lagenarum cervis vel tot ſerculorum per diem, vel per ſepti= 
manam, vel per annum, cum pertinen* in Lil' Weſtm' quas clamat pertinere 
ad liber Tenementum ſuum, quod tenet in dote ipſius R. in ead Vill, & tenere 
de te per liber Servic', inveniend' tibi tertiam partem cuſtod' pro cuſtodia 
Gaol prædict', & portæ ejuſdem Abbatie, pro omni Servic', qu" tu ipſe eis 


deforc”, Sc. 


(a) Sce accordant herewith Jon. Rep. 351. 
1 Cro. 445. And in ſuch Caſe the Writ men- 
tions their Eſtates. W. B. 

(b) Sce 15 E. 3. F. Dover 81. Dower de- 
manded of the Profits ariſing from à Fair. 
Sce 11 E. 3. F. Dower 8 5. Dower demanced 
of the Moiety of a Stallage ariſing from a 
Fair, and held good, without ſaying a Moi- 
cty of the Profits of the Stallage; for the 
Stallage is the Profits. Vid. Lib. Intracon. 234 
de tertia parte exituum & proficuorum de quo- 
dam Mercato quolibet die Martis, & uniu Fe- 


d& quolibet Anno in Feſto, &c. 12 E. 3. E 


Dower 90. A Demand of the third Part of 
the Profits of the Office of a Bailiff, Parker, 
Ec. without demanding a third Part of the 
Office itſelf; which cannot be, becauſe the 
Office is entire, Quære, of the Office of 
Tentury, ibid. Sce 45 E. 3. F. Dower 5c. 
where a Feme was cndowed of the third 
Part of the Profits of a Mill, and had 
(thereby) the Freehold of the third Part of 
the Mill veſted in her. See 21 E. 3. 57. 
Dower of the third Part of the Office of 
the Marſhalſea, 


4 And 
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A And by this it appeareth, that a Feme ſhall have a Writ of Right of [| g.] 
Dower of that Thing which is appendant or appurtenant unto the Land Vide infra l. 


which ſhe holdeth in Dower, Sc. if ſhe be deforced thereof. 


M'rit of Right de rationabili parte. 


B AWE of Right de rationabili parte always lieth betwixt Privies in 

Blood, as betwixt Brothers in Gavelkind, or betwixt Siſters and 
other Coparceners, as Nephews and Nieces, and lieth for Lands in Fee- 
ſimple: As if tne Anceſtor leaſe his Lands for Term of Life, and dieth, 
and hath iſſue two Daughters, and afterwards the Tenant for Life dieth, 
and one Daughter entreth into the whole Land, and deforceth her Siſter 
of the Land; her Siſter ſhall have this Writ of Right de rationabili parte: 
And ſo if the Anceſtor was diſſeiſed of Lands, and dieth, and one Siſter 
entreth into the Land, and deforcerh her Siſter thereof; the Siſter who 
is deforced ſhall have this Writ againſt her other Siſter. And ſo two or 
three may ſue this Writ againſt the fourth Siſter, or the Aunt, and the 
C Niece may ſue this Writ againſt that Siſter which deforceth her of her 
Part, Sc. And this Writ lieth as well upon a dying ſeiſed of the An- 
D ceſtor, if one Siſter enter upon all, and deforce the other Siſters, as where 
E the Anceſtor doth not die ſeiſed: And the Writ is a Vrit of Right Pa- 
Pp tem, and ſhall be directed to the Lord of whom the Lands are holden, 
G as other I rits of Right Patent ſhall be, and ſhall be removed by Tot and 


accord, 


other Writs, as the Common Hr7t of Right ſhall be, But Grand Aſſiſe, nor Nat. Brey. 
Battail ſhall not be joined in this Writ, for the Privity of the Blood that 119. 


is betwixt them. Neither ſhall this Writ be ſued againſt a Stranger, and 
if it be it ſhall abate. And if the Anceſtor die ſeiſed, and one Siſter en- 
treth into all the Land, and deforceth her Siſters, the others may ſue 
this Writ of Right de rationabili parte, or a Writ of Nuper obiit, at 
their Election. And ſo it is for Lands in Gavelkind; if one Brother entreth 
into all the Lands, and deforceth his Brethren, they may ſue this Writ 
of Right de rationabili parte, or a Nuper obiit, if the Anceſtor die ſeiſed: 
But if the Anceſtor doth not die ſeiſed, then they ought to ſue this Writ 
De retto rationabili parte. But againſt a Stranger, it behoveth to ſue 
Aliſe de Mortdaunceſter, upon the Death of their Anceſtor, or other Writ 
(as their Caſe ſhall require) of the Seiſin of their Anceſtor. And the 
Form of the Writ of Right de rationabil; parte is ſuch : 
H Rex A. B. ſalutem. Pracipim' tibi, quod fine dilatione plenum rectum te- 
neas W. F. de decem acris terre cum pertin” in B. quas clamat eſſe rationa- 
bilem partem ſuam, que cam contingit de libero tenemento quod ſuit I. patris, 
vel matris, avunculi, vel amitæ, conſangiinei ſui, in ead' villa, & teuere 
de te per liberum Servic' tertiæ partis, vel quart” partis unius denarii per an- 
uum pro omni Servitio, quas B. & S. ei deforceant. 

And by the Regiſter, in this Writ, a Man may ſee what Rent and Ser- 


vices all the Land which is partible betwixt the Siſters ſhall yield and- 


pay unto the chief Lord, and accordingly put every one of the Heirs to 


er Part. So if there be one Demandant, and two Deforceants, then 


thus: Quod clamat tenere de te per liberum Servitium tertiæ partis tanti per 
D 2 Aunum. 


Poſt. 197. 


Nat. Brev. 
119. 


20 Writ of Right de rationabili parte. 

Annum. And if there be two Demandants, and two Deforceants, then 
thus: Quod clamat tenere de te per liberum Servic medietatis ; or Duarum 
Partium tanti per Ann. pro omni Servitio. And if the Land be holden by 
4d. per Annum and Fealty, and there are two Demandants, and two De- 
forceants, then the Writ may be: Quod clamat tenere de te per liberum Ser- 
vic duorum denar per An pro omni Servic', Ec. | 

And if there be two Siſters, and after the Death of the Anceſtor they I 
enter and occupy in common as Coparceners, and one of them deforce 

V. ſup. A. the other Siſter to occupy that which is * appendant or appurtenant to the 
| accord. Tenement which they have in Coparcenary ; then ſhe who is deforced 
ſhall have a Writ of Right de rationabili parte, againſt her Siſter, of that 
which is ſo appendant or appurtenant, and the Writ for that ſhall be 
ſuch: Quod clamat pertinere ad liberum Tenementum ſuum quod de te tenet 
in eadem villa, & tenere debet de te per liber” Servic* tanti pro omni Servic 
quod W. &c. And in this Writ he ſhall make his Demand of a certain K 
Portion of Land, as to fo much as his Plea doth amount unto, to hold in 
Severalty ; as if the Anceſtor die ſeized of twenty Acres, and hath two 
Daughters, and one entreth into the Whole, and deforceth her Siſter ; 
the other Siſter ſhall demand by her Writ, ten Acres of the twenty A- 
cres, becauſe that ſuch is her Part; and by this Writ if ſhe recover, ſhe L 
ſhall have Judgment to recover ten Acres, to hold in Severalty, as her 

Part doth amount unto (a). | 

And this Writ of Right de rationabili parte ought to be brought againſt M 
all the Coparceners that hold the Land, Cc. and by all thoſe that are de- 
forced of the Land, as it appeareth by Britton: And Voucher and View N 
do not lie in this Writ, becauſe of the Privity of Blood; but in a ra- 
tionabili parte the View was granted H. 15 M. 5. becauſe that the Ance- 
ſtor did not die ſeized, &c. And Nontenure is no Plea in this Writ by 
Britton, &c. And the Proceſs in this Writ, after it is removed into the 0 
Common Pleas, is Summons, Grande Cape and Petit Cape; and in the Lord's 
Court the Manner is to make Proceſs in the Nature of Grand Cape and 
Petit Cape, &c. 

And the Heir of one Coparcener may ſue this Writ of Right de ratio. P 
nabili parte of the Sciſin of the common Anceſtor, which was of the Sei- 
ſin of his Anceſtor in the Time of King R. 1. or H. 3. or of the Seiſin 
in the Time of King 70h, or other Kings after that Time, if he can 
prove it. As a Man ſhall have a Writ of Right Patent of the (b) Sei- A 
ſin of his Anceſtors in ſuch Times, &c. But if one Coparcener claim the 
Land by a Feoffment made unto her by her Anceſtor in Fee; now if the 
other Coparcener deforce her of the Lands, ſhe may have a Writ of 
Right Patent againſt her Siſter for the Land, and ſhall join the Miſe by 


Grand 


Judgment. 


110. 


& 


Com. 306. 
no Battail li- 
eth betwixt 
them. 


(a) Vid. accordant 12 E. 3. Judgment 
162. 7 Aſſ. 10. 7 E. 3. 49. Cc. cited in the 
Margin of Co. Lit. 167. b. That if two Co- 


parceners be, and one Diſſeiſe the other, 


and the Diſſeiſee recovers in Aſſiſe, &. 
ſhe ſhall have Judgment to hold her Moie- 
ty in Severalty ; ſo if one Coparcener reco- 


vers againſt the other in a Nxper obiit, or 


Rationabili parte. The judgment ſhall be, 
that the Demandant ſhall recover and Holt 
in Severalty. 3 E. 3. 48. 4 H. 7.10. 30 E. 1. 
Nuper oblit. 18. 21 R. 2. Nuper obiit 22. 

(b) And in that Cale if the Demandant 
be within Age, the Parol ſhall demur; con- 
tra, if there be no Meſnc Deſcent of the 
Right, 7 BE 4 20. 

3 


Hrit of Right de rationabili parte. 21 
Grand Aſſize, or by Battail, becauſe ſne doth not there claim the Land 
as Heir to her Anceſtor, as it ſeemeth : Tamen Quere. 
B Andifa Man hath Ifſue two Daughters, and dieth ſeized of Lands in 
Tail, and one Daughter entreth into the Whole, and deforceth her Si- 5 
ſter; there the Siſter may have a Formedon againſt the other Siſter, and 
not a Nuper obiit, nor this Writ of Right de rationabili parte; for this 
Writ lieth properly for the Lands in Fee-ſimple. 7 
Nrit of Ne injuſte vexes. Vide Mag, 
p Char, cap. 


| | 10. 
| W of Ne injufte vexes lieth in Caſe where Lord and Tenant are, ; 
A | C and the 2 hath holden of the Lord and his Anceſtors by Men 
Fealty, and 205. Rent yearly, and of late Time the Lord hath gotten infra G. 
(a) Seiſin of greater and more Rent of the Tenant, by Payment of the 
Tenant of his own Agreement without Coercion of Diſtreſs: Now if 
the Lord will diſtrain the Tenant for this Surpluſage of Rent, the Te- 
nant cannot avoid the Lord in an Avowry, for the Seiſin which the 
Lord hath had by the Payment of the Tenant of this Rent of his own 
Agreement. But the Tenant may ſue this Writ of Ne injuſte vexes di- 
rected unto the Lord; which Writ is in it ſelf a Prohibition unto the 
D Lord, that he do not diſtrain his Tenant to do other Services than of 
5 he ought to do. And this Writ in its Nature is a Writ of Rghts 
and ſhall be Patent; and this Clauſe, Et niſi feceris, Vicecomes, Ge. ſhall be 
put into the Writ. And the Proceſs in this Writ is, Prohibition, Attach- 
ment, and Diſtreſs againſt the Lord, commanding him that he ſhall not 
E diſtrain, Sc. And this Writ is founded upon the Statute of Magna. Char- 
ta, cap. 10. which willeth, Quod nulP diftring* ad faciend majus Servic 
de Feodo Militis, nec de alio libero Tenemento, quam inde debetur. And the 
Form of the Writ is ſuch: 
F (b) Rex A. ſalutem. Præcipimus tibi, Ne injuſte vexes, vel vexari permittas 
B. de libero Tenemento ſuo, quod de te tenet in I. nec inde ab eo exigas, vel 
exigi permittas Conſuetud vel Servitia que inde facere non debet, nec let: 
Et niſi feceris, Vie' Lincoln” idem fieri faciet, ne amplius inde clamorem 
audiamus pro deſectu recti. 
And this Writ is always Anceſtrel, viz. where the Tenant and his An- 
ceſtors have holden of the Lord and his Anceſtors by Fealty and 20s. 
Rent, or other Rent and Service; and of later Time the Lord hath en- 
croached divers other Services or Rents, by Payment of the 7 or 
| | doing 


(a) But if the Lord recover more on an 
Action tried, the Tenant ſhall not have a 
Ne injuſte vexes, per Knivett, Quere, 39 E. 3. 
18. and ſee accordant 38 E. 3. F. Droit 32, 
And by Green, the Tenant ſhall have a Ne 
injuſte vexes, although the Lord recovers 


the Rent by Aſhſe, which he had releaſed; 


but the Deed thereof not produced in Evi- 
dence ; or where the Aſſiſe was taken on 
the Seiſin and Diſſeiſin. 7 H. 5. 7% 

(b) This Writ lies not againſt the Lord 
where a Recovery in an Action is had by 
him. 38 E. 3. F. Droit 32. 
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But other- 
wiſe in Aſſiſe 
ofRent, orin 
a Writof Re- 
ſcous or Ceſ- 
ſavit ; for the 
Tenure 1s tra- 
verſable in 
theſe Writs. 


a 12 E. 4. 7. 


22 Aſſ. 68. 
Thorpe. 
V. 26 H. 8. 6. 
7 E. 4. 28. 
16 E. 4. 11. 
20 E. 4. 1). 


10 H. 7. 11. 
26H. 8. 6. 
Com. 45. & 
94. 


The Count. 


_ Writ of Ne injuſte vexes. 


doing of other Services which he ought not to do unto the Lord ; then 
the Tenant may ſue this Writ : For by Encroachment of Rent by the 
Lord by Payment of the Tenant, the Tenant fhall not avoid the ſame 
in an Avowry by the Lord for that Rent which is ſo encroached. But H 
if the Lord do encroach other Services which the Tenant of Right ought 
not to do unto him, as Homage or Eſcuage ; then the Tenant may avoid 
this Encroachment in Avowry by the Lord for theſe Services, becauſe 
the Tenant may traverſe the Manner of the Tenure in that Caſe ; as to 
ſay, that he holdeth of the Lord by Fealty and 20 3. Rent only, without 
that he holdeth by Homage, Fealty, and Rent, in Manner and Form as 
the Avowry is made: Or the Tenant may ſue this Writ of Ne 7injufte 
vexes in that Caſe if he will. And if the Lord do diſtrain to do other 
Services after the Prohibition delivered unto him, or to pay more Rent 
than of * 1 he ought to pay, then the Tenant ſhall have an Attach- 
ment againſt the Lord returnable in the Common Pleas, or in the King's 
Bench. And when the Lord cometh upon the Attachment, then the 
Tenant ſhall count againſt him in this Manner. 

B. ſheweth unto you, That whereas he holdeth of the aforeſaid A. Ec. 
as of his Manor of C. twenty Acres of Land, with the Appurtenances 
in M. by Homage, Fealty, and by the Service of the twentieth Part of a 
Knight's Fee, and by the Services to render to the ſaid A. Half a Pound of 
Pepper yearly at the Feaſt of All- Saints, for all Manner of Services; yet the 


aforeſaid A. over the Services aforeſaid, vexeth the ſaid B. and ſuffereth 


The Defen- 
dant Actor. 


(12.) 


him to be vexed, and of him demandeth and diſtraineth, and ſuffereth 
him to be diſtrained for 9 s. per Ann. of Rent, for which he is damnified 
unto his Damage of 20 J. And ſo note, that he ſhall declare of Damages 
in this Writ ; and then upon this Count, the Lord who is Defendant 
ſhall make his Defence, and ſhall defend the Wrong and Force, &c. and 
ſhall count againſt the Plaintiff, and ſhall ſay that he doth not tortiouſly 
demand the ſaid Rent of 9 5. over the other Services, Ec. for he ſhall ſay, 
that the ſaid B. holdeth the ſaid twenty Acres of Land, Cc. of him by 
the ſaid Rent and Services, Oc. and that he the ſaid A. was ſeiſed as 
well of the ſaid Rents of 95. as of all the other Services aforeſaid, by 
the Hands of the aforeſaid B. as by the Hand of his very Tenant for the 
{aid twenty Acres of Lands with the Appurtenances, as of Fee and of 
Right in Time of Peace, viz. in the Time of King Edward, late King of 
England, Sc. in taking of the Eſplees, iz. Rents, &c. And that ſuch is 
his Right, he is ready to make good by his Body, Ec. 

And thereupon he who is Plaintiff in the Ne ijuſte vexes ſhall defend 4 
this Count, and thereof ſhall put himſelf upon the Grand Aſſiſe, and ſo 
the Miſe ſhall be joined betwixt them in this Writ, which is at firſt but 
a Prohibition, Cc. And Judgment final ſhall be given upon this Writ after B 
the Miſe joined, if it paſs againſt any of the Parties; or if any of them 
be Nonſuit, or make Default after the Miſe joined. And ſee the Form 
of the Count, and of the Defence in this Writ in the Book of Entries of 
Pleas, f. go. on the firſt Page. 


And 


Writ of Ne injuſte vexes. 2 


C And it appeareth M. 18. E. 2. that the (a) Feoffee ſhall not avoid Sei- 14 H. g. f. ac. 
ſin of 4 by Encroachment of his Feoffor, nor ſhall he have a oy 
Writ of Ne injuſte vexes; nor a Man ſhall not have a Writ of Ne injuſte 4 


. e 12 H. 4 
5 wexes againſt the Grantee of the Seigniory, as appeareth, 1 10. E. 3. — 2 


And Trin. 20 E. 3. it appeareth that Tenant in Tail ſhall not have Ne 
injuſte vexes, Sc. but he ſhall plead “, and ſhew the Matter, and ſhall „See 20 E. 3. 
not be eſtopped by the Payment and Seiſin had by the Hands of his An- F.Avewryt31, 
ceſtors ; but by a Seiſin had by his own Hands he ſhall be bound during 
his Time in Avowry, as it ſeemeth. But after the Miſe joined in a 
Writ of Ne injuſte vexes ſued, if the Parties imparle until another Term 
and Day, and after at this Term at the Day the Lord, who is the Defen- 
dant in the Ne injuſte vexes, make Default, now what Proceſs ſhall be 
awarded thereupon, or if Judgment ſhall be given upon this Default 
without any Proceſs, Qucre. And ſo if the Plaintiff at another Term at- 
ter the ile joined, and Day given, Sc. make Default, it ſeemeth he ſhall 
be Nonſuit, Cc. See fol. 5. D. 


ri See 4 Inft. 
Writ de Recto clauſo. les 4 Tu 


2 V TRIT of Droit Cloſe is a Writ which is directed unto the Lord of 


G 


ancient Demeſn, which lieth for thoſe; Tenants within ancient 
Demeſn, who held their Lands and Tenement{y by Charter in Fee-ſim- 
ple, or in Fee-tail, or for Life, or in Dower; if any of them be ouſted 
of his Lands or Tenements, or diſſeiſed, Sc. he, or his Heir, may ſue 
this Writ of Droit Cloſe directed unto the Lord of ancient Demeſn, com- 
mY him to do Right, &c. in his Court; and the Form of the Writ 
is ſuch: | | 
Henricus Dei Gratia, &c. (b) Ballivis ſuis de I. ſalut*. Præcipimus vobis, 
quod ſine dilatione, & ſecundum Cinſuetud* Manerii noſtri de I. plenum reftum 
teneatis A. de uno Meſſuagio cum pertin in I. quod B. ei deforc, ne amplins 
= clamorem audiamus pro defectu recti. Teſte, Ec. And another Writ 
thus : 
Rex Ballivis ſuis Caſtri de Bamburg' ſalut*. Precipimus, Sc. quod, Ec. 
ſecundum Conſuetud' Manerii Caſtri de Bamburg, plenum rectum teneatis de 
duabus partibus piſcariæ aquæ de I. in Bamburg, quas B. ei deforc, &c. 


H And the Order of putting the Parcels of Houſes, Lands, Meadows and 


I 


Paſture, Oc. ſhall be obſerved and uſed as ſhall be done in a Writ of 
Right Patent. And this Writ may be ſued of Common of Paſture, and 


for {topping of a Way, and ſuch like. And the Writ for the Com- 
mon is ſuch : 


Re Xy 


(a) See accordant 33 E. Fa F. Avowry 257. Mich. 17, 18. Eliz, Rot. 138 1. See Bent. N. 
0 


or rather 225. And therefore on Special 254. 

Matter ſhewn he may traverſe, That he Note alſo; Altho' the Precept be qued ve- 

takes by the Feoffment, and the Fenant by nire faciat 12 Cc. yet on the Proteſtation 

whoſe Hands the Seiſin was, ſhall not avoid to ſue in Form (or Nature) of an Aſſiſe, the 

this on the Avowry. 18 E. 2. F. Avowry 217, Return of 12 is good, and ſo it ſeems of 
(b) Note; Tho the Writ is directed to the 24. Hill. 19 Eliz. 3. Hayter's Caſe, & 44 

Bailitfs, yet the Suitors are the Judges. Awbrabai's Caſe, 


24 Writ de Recto clauſo. 


Rex, Oc. Præcipimus tibi, quod plenum rectum tencas, Cc. de Comm” Pa- K 
flure in T. que pertinet ad unum Meſſuag, & x. acr' terre, que ſecund Con- 
ſuetud Manerii, pred tenet in cadem Villa, quas B. C. 8 D. ei deforc'. 
And for Stopping of a Way the Writ is ſuch : | 

Rex Ball Epiſcopi Covent” & Litch' de Maner” de C. ſalutem. Quaſtus L 
eſt nobis R. quod W. injuſte & ſine judicio obſtruxit quandam Viam in D. que 
eſt infra præciuctum ejuſdem Mancr ad nocumentum unins Meſuagii, quod idem 
R. /ecund Conſuetud Maner praditt tent” in eadem Vill : Et ideo vobis 

Præcipimus, quod vocatis coram vobis partibus prædict'ꝰ auditiſq; binc inde 
| rationibus, eidem R. in pramiſſ* debitum & feſtinum juſtitiæ complementum 
(a) fieri faciatis prout ſecundum Conſuetudinem Manerii prædict' fuerit fa- 
ciend', Ec. 
And note, that the Demeſn Lands of a Manor, and the Manor itſelf, M 
which is called ancient Demeſn, is pleadable at the Common Law; as 
a Man ought to ſue his Action for the Manor, and for the Lands, which 
— are Parcel of the Manor, at the Common Law, and in the Common 
Pleas. But if a Man will ſue for the Lands which are holden of the Ma- 
nor, which are in the Hands of a (b) free Tenant who holdeth of the 
Manor, for theſe Lands he ought to ſue this Writ of Droit cloſe, direct- 
ed unto the Lord of the Manor, and there he ſhall make his Proteſtation 
to ſue in that Court the ſame Writ, in the Nature of what Writ he 
will declare. And the Form of Entry when ſuch Writ is brought in 
Court is ſuch: N 
Ad hanc Cur venit R. N. per Nich. B. Attornatum ſuum, per Literas Pa- N 
tentes ipfius R. & liberavit præſatis Ballivis quoddam Breve Domini Regis 
nunc clauſum, eiſdem Ballivis directum, in forma juris ſecundum Conſuctud 
Manerii pred”, exequend cijus tenor ſequitur in hæc verba-: 
Henricus, &c. Ballivis J. de S. ſalutem. Pracipimus vobis quod 
juſte & ſine dilatione, & ſecundum Conſuetudinem Manerii de G. de S. ple- 
num rettum teneatis Robert. N. de duobus meſuagiis, Ec. in W. & H. 
| | que P. C. ei deforceant, ne amplius inde clamorem audiamus pro de fectu 
1 recti, G . Et ſuper hoc prad', Robertus N. invenit Pleg. de proſequendo 
Breve ſuum præd, ſci T. & W. & proteſtatur proſequi illud Breve in 
[ 12.) eadem Cur in forma & natur Brevis Afſiſe nove Diſſeiſuæ ad Commune m 
Legem, ſecundum Couſuetud. Manerii præd', dicens quod præd'. P. & C. 
injuſte & ſine judicio diſſeiſtverunt cui de libero Tenem. ſuo in W. & H. 
viz de Tenementis pred” cum pertin“ poſt primam, &c. Et per” inde pro- 
ceſſum fieri ſecundum Couſuctud ejuſd* Men“ pred”, &c. Ideo ſecundum 
Conſuetud ejuſd Man” pracept” eſt T. H. ſubballivo Man” illius, & mi- 
niſtr hujus Cur', quod facer” Tenementa illa reſeifir” de catallis que in ipſo 
capta fuer”, & cad Tenementa cum pertin' eſſe in pace nſque ad proxim' Cui, 
coram præ ſatis Ballivis & ſectatoribus ejuſdem Cur, viz. die Fovis proxim 
futur hic ſc. apud S. tenend* ; & interim faciat xii liberos & legales He- 
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(a) But Note; Some Actions which are (b) Ard Note; Lands that are Frankfce 

ſueable there (i. e. in the Manor-Court) may be held of a Manor that is ancient 
only, are ſucable by Way of Plaint, as Demeſne. Sce 11 H. 4. 86. Per Cur". yet if 
Replevin, Account againſt a Guardian in Frankſee be recovered in a Court of an- 
Socage; and fo it ſeems of a Writ of cient Demeſn, tis a Diſſeiſin. 30 E. 3. AMl. 
Meſne. See 21 E. 3. 10. 3. 4 H. 6. 79. 5 


Writ De Recto clauſo. 


mines de viſn. de W. & H. pred. infra præciuctum Manerii prædicti vi- 
dere Tenementa præd', & nomina eorum imbreviari facere. Et quod ſumm. 
eos per bonos Summ', quod tumc ſint bic, ſcil. apud S. parati inde facere Re- 
cognitionem : Et quod ponat per vadios & ſalvos plegios prædict. P. T. 
Ballivum ſuum, fi ipſe inventus non fuerit, quod tunc fit bic apud S. ad 
audiendum illam recognitionem, &c. Et quod tunc habeat ibidem nomina 
Pleg. Summ', & dictum praceptum ſibi inde dirett. Et idem dies datus eſt 
pref. R. N. hic, &c. 

See all this Form to make Proteſtation in the Book of Entries of 
Pleas, Fol. 115. And then at the Day of the Precept and Proceſs re- 
turned, the Defendant ought to appear and plead in Bar, or unto the 
Writ, or other Matter, in ſuch Form as ſhall be in an Aſſize at the 
Common Law. And if the Proteſtation be made in the Nature of ano- 
ther Writ, then the Precept ſhall be according unto the Nature of the 
Proceſs which is given in ſuch Writ ; and the Tenant when he cometh 
in ſhall plead as he ſhall do in ſuch Writ ſued againſt him at the Com- 
mon Law, for the Nature of the Proteſtation doth alter and change the 
Manner of Pleading for the Tenant. 

A And if falſe Judgment be given in this Writ, the Party Tenant or Poſt, 18. 
Demandant may ſue a Writ of falſe Judgment thereupon. 

B But he who holdeth Land in Ancient Demeſne by Copy of Court- 

Roll, at the Will of the Lord, who is called 'Tenant by baſe Tenure, 
if he be ouſted of his Lands or Tenements there in ancient Demeſn, 
he ſhall not have this Writ of Droit Cloſe, but he ought to (a) ſue by 
Bill in the Court of the Lord of the Manor, and ſhall make Proteſtation 
to ſue there in the Nature of what Writ he will. But if falſe Judg- 
be give-againſt him in that Court, he ſhall not have a Writ of 
falſe Judgment thereupon at the Common Law, nor other Remedy; Lit. & ac. 
bur to ſue unto the Lord by way of Petition, as it appeareth in 14 H. 14 fl. 4. 34. 
4. For thoſe who hold their Lands in baſe Tenure in ancient De- E. 4. 19. 
meſn, or by the Rod, hold them in Villenage, and they ſhall not have 
ſuch Writ of Droit Cloſe, nor a Writ of (b) falſe Judgment, Ec. See 
the Stat. of 1 R. 2. cap. 6. of that Matter. 

C And this Term, which is now at this Day called Copy-tenants, or Note. C 
Copy-holders, or 'Tenants by Copy, is but a new found Term, for of hold Te- 
ancient Times they were called Tenants in Villenage, or of baſe Te- nants. 
nure ; and that appeareth by the ancient Tenures, that thoſe who held 
by the Rod, or in baſe Tenure, or by Copy of Court-Roll, were 
then called and named Tenants that held in the Villenage: For Tenants 
by Copy of Court-Roll are not ſpecified, nor named by ſuch Name ; 

E bur 


(a) See 14 H. 4. 34. 1 H. 5. 12. Nat. ſign this for Error, for then he ſhould be 
Brev. 16. reſtore to a Freehol4 which he never loſt, 

(b) And Note, 14 H. 4 34. was ad- but always continued in the Lord. But it 
judged, That if one Recover againſt Te- ſeems the Recovery is void, and may be 
nant by the Verge in ancient Demeſn by avoid:d by Plea. 1 H. 5. 12. And fo it is, 
Writ of Right cloſe, the Tenant ſhall not tho' they are Lands at Common Law. 18 
have a Writ of falſe Judgment, nor Aſ. H. 6. 28. 


26 Writ De Recto clauſo. 


but yet at that Time there were ſuch Tenants, but then they were called 
Tenants in Villenage, or of baſe Tenure. 

And when the Writ of Droit Cloſe cometh unto the Lord, or unto D 
his Bailiffs, the Lord ought for to hold his Court, and to proceed there- 
upon according to Law, Oc. And if the Lord will not hold his Court, 
then the Demandant may ſue a Writ out of the Chancery directed unto 
the Lord, commanding him to hold his Court, Sc. And if he will 
not hold it, then the Demandant may ſue an Attachment againſt the 
Lord directed unto the Sheriff, returnable in the Common Pleas, or 
King's Bench, and thereupon the Demandant ſhall recover his Da- 
mages. 

And if the Writ of Droit Cloſe be directed unto the Bailiffs, Oc. and 
they will not hold the Court, then he may ſue ſuch a Writ unto the 
Bailiffs, commanding them to hold their Court; and if they will not 
ſo do, he may ſue an Attachment againſt them directed unto the She- 
riff, returnable as aforeſaid, Ec. : 

(a) And if the Lord himſelf ouſt his Tenant of Lands which are 
holden of the Manor by Charter in Fee, the 'Tenant who is ouſted ſhall 
have this Writ of Droit Cloſe directed unto the Lord himſelf, if he will, 
Cc. Or in this Caſe he may have an Aſſize, or other Writ at the 
Common Law againſt the Lord of thoſe Lands. But it appeareth by 
a Rule in the Regiſter, that if the Demandant be defeated of Juſtice 
in the Lord's Court, that then the Demandant may ſue a Writ direct- 
ed unto the Sheriff, commanding the Sheriff that he go unto the Court 
in ancient Demeſn, and that he take with him four diſcreet Knights in 
| | their proper Perſons, to ſee that Right be done unto the Party de- 
| mandant in this Writ; and if the Sheriff refuſe ſo to do, he may have 
; 


an Alias and Pluries, and Attachment againſt the Sheriff in the Com- 

mon Pleas or King's Bench. But ir ſecmeth that this Writ which ſhall 

be ſo ſued directed unto the Sheriff, that he ſee Right done to the De- 

i mandant, is of little Effect; for by Virtue of this Writ he cannot 

= compel the Lord to do Right unto the Demandant, as it ſeemeth ; ra- 

hl [ 13.) wen Jure: For if he cannot cauſe the Lord to do Right unto the 

4 | Demandant in a Writ of Droit Cloſe, then it ſhall be in vain to ſue 

i | ſuch Writ directed unto the Sheriff, to go unto the Lord's Court, and 

| | to ſee that Right be there done. And the Demandant may ſue ſuch 

1 | | ; Writ directed unto the Bailiffs, or unto the Lord himſelf, commanding 

| them that they do him Right, Sc. and that they do not delay the 

| | Matter, &c. And thereupon an Alias, a Pluries, and Attachment if 

[ | need be. | 

4 | | 


And 


| (a) See 21 E. 3. 26. Aſſiſe brought by and two others, and the Lord diſclaims 
| the Tenant againſt the Lord and ano- Ec. 


OO mon 


ther, and the other takes on him the Te- 
-nancy, and the Lord would have Pleaded 
ancient Demeſn, and becauſe he was na- 
med only as a Diſſeiſor he could not. See 
41 E. 3. 22. a Precipe brought by a Te- 
nant «gainlt the Lord in aucient Demeſn, 


And See there, there is the ſame E- 
lection of the Tenant, where he brings his 
Action, or the Lord diſſeiſes him. 

Quere, If the Tennant recovers againſt 
the Lord et Common Law, if ever the 
Lands can be ancient Demeſu again. 


Writ De Recto clauſo. 


A And if a Plea be removed in the County, the Demandant may ſue 
' ſuch Writ directed unto the Sheriff, that he proceed in the Plea, unto 
Judgment, and to do Right; and upon that he ſhall have an Alias, 
a Pluries, and Attachment againſt the Sheriff, if he will not do ac- 


cordingly. 
And note, 


27 


That the Demandant in a Writ of Droit Cloſe cannot (a) 34 H. 6. 33. 


remove the Plea out of the Lord's Court for no Cauſe, Sc. nor the 6 H. 4. 1. 


Tenant remove the Plea out of the ancient Demeſn, 


if not for Cauſes 


which prove the Land to be Frank-fee, and not ancient Demeſn ; and 
e Form of the Writ of Recordare to remove 5 Plea out of ancient 


Demeſn is ſuch : 


C (b) Rex Vic. Lincoln. ſalt”. Præcipimus tibi, quo 


aſſumptis tecum qua- 


tuor diſcretis & legalibus Militibus de Com. tuo, in propria perſona tua ac- 
cedas ad Cur.” B. de C. & in plena Curia illa recordar. facias Loquelam que 
eſt in eadem Cur” per paruum Breve noſtrum de Recto, inter, Ec. de uno 
meſnagio cum pertin in I. & Record” illud babeas coram Fuſtic* noſtris, Ec. 
e partibus, Sc. & babeas ibi nomina pradit? quatuor hominum, & hoc 
Breve, & alind Breve, &c. Quia pred” A. in placitand' in Cur" pred” pro- 
tulit Chartam Domini Hen', quondam Regis Angliæ, progenitoris proavt 


noftri, per quam idem proavus noſter 


E 2 


(a) Sce Accordant, Per Cur 34 H. 6. 35. 
Sed contra. 2 E. 3. 29. But ibid. 35 ſeems 
to agree. See alſo 3 H. 4. 14. Where he 
is but Bailiff, he may maintain the Plea, 
or if he be Party the Parol ſhall be remand- 
ed ; yet if the Bailiff be Couſin and Heir 
to the Plaintiff, tis good Cauſe of Remo- 
val; yet Sce 6 H. 4. 1. That he was Bai- 
liff of the Robes to the Plantiff was 
held no Cauſe of Removal, per Cur; and 
therefore remanded; and if the Court does 
not do Right, he is put to his Writ of 
falſe Judgment. 12 H. 4. 17. 13 H. 4 14. 
Nt it Cauſe of Removal, that the Pro- 
ceſs )there was miſawarded. 9. H. 6. 25. 
Noy when the Bailiff is Demandant. 11 
15 10. Per Cur. 


cb) Note; On a Recordare from a Court 
of ancient Demeſn, if the Record be made 
up and removed, but the Cauſe of Remo- 
val appears to the Court to be Inſufficient, 
the Tenant ſhall not be Eſſoined, 34 H. 6. 
35. per Cur; but if the Cauſe be Suthcient, 
the Tenant may be Effoined. 14 E. 3 El- 
ſoin 10. 19 E. 3. Eſſoin 23. 33 E. 3. Eſ⸗ 
ſoin 183, But ſome held the Contrary. 
For if the Cauſe be true, the Writ ſhall 
abate, if not true, it ſhali be remanded. 
8 E. z. ). And 'twas ſaid, if the Tenant 
be Eſſoined on his Writ of falſe Judgment, 
[Recordare} and the Demandant admits 
it, the whole Matter in the Lord's Court 
is diſcontinued. 2 E. 3. 35. Yet See in the 
ſame Folio an Eſſoin allowed for him who 


feoffavit W. patrem præd A. (cujns 
Hares 


brought the Recordare,and a Feme Plain- 
tift was received in a Recordare. 

If the Tenant who brings a Recordare 
makes Default, the Plea ſhall be remand- 
ed, and therefore in a Writ of Right a- 
gainſt divers by ſeveral Summons, if the 
join in a Recordare, and the Record 1s 
removed, and one of them is Nonſuited, 
it extends to all. 2 E. 3. 29. 10 E z. 59. 
But this is doubted. 18 H. 6. 28. vide Kel. 


115. 

If the Record be not fully ſent, altho* 
at the Day prefixed, the Tenant makes 
Default, or the Demandant, this makes no 
Matter as it ſeems. But if the Record be 
fully ſent, if at the Day the Tenant 
makes Default, the Record ſhall be re- 
manded, and if the Demandant makes De- 
fault, the Wric of Right ſhall abate. See 
17 E. 3. 44 27 E. 3.77. 18 E. 3. z. 

If at the Day no Record be made, nor 
the Original ſent, altho' the Demandant 
makes Default, he ſhall not be Nonſuited, 
bur a grand Diſtreſs ſhall go againſt the 
Bailiff, ro deliver the Writ, and againft 
the Suitors, to make the Record, but the 
Non- appearance of the Demandant ſhall be 
recorded. 2) E 3. 77. If the Record be 
made, bur the Original is no: ſent (or re- 
turned) if the Demandant makes Default, 
it ſhall be adjudged a Nonſuir, if an Ori- 
ginal be neceſſary. $ E. 3. 7. 10 K. 3. 39. 


=—_ Nuts. 17 E. 3. 44. 13 E. z. 9. quot 
ide. 18 E. 3 3. N 


50 E. 3. 24. 
1 H. 7. 30. 
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9 H. 6. 34. vera, & pred A. hoc petat, & aliter non. 


A Writ of Right Cloſe is brought, 
and pendent the Writ the Tenant ac- 
 cepts a Fine, Sur conuſance de droit 
come ceo que il ad, &c. 2 the Land 
remains ancient Deme 

Action, becauſe he hath affirmed his 
Plaint before the Fine; and fo was it 
bolden, 12 H. 3. Rot. 103. 


4 
3 


11 E. z. Cauſe de remover, Plea 16. If 
the Cauſe aſſigned may be tricd in an- 
cient Demeſn, it ſhall not be removed. 


emove 
de Plea 35. 
vid. en 17 E. 
3. Cauſe de 
remov. 1. 


Writ De Recto clauſo. 


Heyes ipſe.eft) de meſuagio pred”, ut dicitur, per quod idem A. dicit ſe non 
debere nec poſſe ſine nobis reſpondere : Fiat executio iſtius Brevis, ſi canſa ſit 


'There is another Cauſe in 


the Regiſter thus: Quia, clamat tenere Tenementa prædicta ad Communem 


n as fo that otherwiſe the 


Lord's Court : 
the King's Court of the ſame Land; or a Reco- 
very had in the King's Court in a Precipe quod red- 


Legem, Sc. But then in the Common Pleas, when 
the Record is removed, he ought there to ſhew 
ſome ſpecial Matter to prove the Lands and Te- 
nements to be Frank-fee, and not ancient Demeſn, 


Plea ſhall be ſent back unto the 
But to ſhew a (a) Fine levied in 


dat, Sc. is a good Cauſe to prove the Lands to be 
Frank-fee ; and if he claim the Land by the Feoffment and the 


1 King's Charter, or by the Feoffment of Charter of the Lord of 
+4 the Manor ; or if he claim to hold them of the King, as of ano- 


ther Manor of the Honour, c. and not to hold them of the ſame 
Manor; or if he ſay, that in an Aſſize brought before of the ſame 


Lands or Tenements at the Common Law a- 
gainſt another 'Tenant, that the 'Tenant ſaid that 
they were ancient Demeſn, and that they were 


Frank-fee, Ec. whereupon it was found by the 
Regie 11. Aſſize that they were Frank-fee, Oc. 
r. 


And another Cauſe appeareth 


in the Regiſter, becauſe that there are not any Suitors in the Lord's 
Court of ancient Demeſn to do Right, c. But Quere if this be a ſuf- 


ficient Cauſe or not. See 4 Fuft. 270. 


Becauſe there were but fix Suitors, and one Plaint, and the other Def. therefore removed: So four 
not ſufficient, 


(a) If a Fine on Render be levied of 
antient Demeſn, it ſeems that the Nature 
of the Land is changed without any Exe- 
cution. 40 E. 3. 40. per Thorp. and Thirn. 
So if a Judgment rendered, c. Vide. 2 
E. 4. 28. But 18 E. 2. Antient Demeſn 
37. If a Fine be levied, Sur conuzance de 
Droit, and Releaſe, hereby there is no 


Tranſmutation of the Poſſeſſion, nor is the 


* Vide Poſt. 
20. A, 


Tenancy altered, as to the Lord, &c. (or 
any Stranger to the Fine.) 40 E. 3. 4. per 


Candiſb, but Belku. contra. 18 E. 2. An- 


cient Demeſn 375. But as to the Parties 
themſelves, the Tenancy is changed by 
way of Eſtoppel per Wilby ; and ſo 'twas 
adjudged. For if ſuch Conuſor brings an 
Ache againſt the Conuſce, or # converſo, 


no Exception of ancient Demeſn lies. 21 
E. 3. 25. And therefore if the Lord be a 
Party, by ſuch' Fine the Tenancy is 
changed, and alſo he ſhall never have « 
Writ of Diſceit. 30 E. 3. 13, b. or 17. per 


at If 


Green. Vide 29 E. 3. 36. at the Diſtringas Sec- 


tatores, the Record was received by At- 
torny made by the Suitors by Writ out of 
Chancery. 

And Note; altho* the Fine be levied; by 
a Diſſeiſor, yet the Diſſeiſee as it ſeems, 
ought to ſue at Common Law, but when 
he has recovered the Tenements, they 
ſhall be ancient Demeſn again, 3 E. 3. 
33. and therefore if in fuch caſe Judg- 
ment be given in the Court of ancient De- 
meſn, and the Recoveror enters, in Treſ- 

aſs brought againft him for this Entry, 

e cannot juſtify by Force of the Recovery 
there, for 1t was coram non 2 7H. 4. 
3. accordant, where theſe Particulars are 
alſo agreed, viz. 

* 1ſt. If 4. recovers againſt B. in a 
Writ of Right, in Nature of an Aſſiſe in 
ancient Demeſn, where in Truth there is 
a Fine levied of the ſame Tenements, 
and the Cattle of B, are thercupon taken 


an 


& 7 N 
N Wh OE 
— 


F And although the Plea in ancient Demeſn be there without Writ, 
Sc. if the Tenant remove the Plea out of ancient Demeſn by a (a) Re- 21 E. 3. 32. 


Writ De Recto clauſo. 29 


If a Frank-Tenant of ancient Demeſn, who holdeth his Tenements Poſt. 14. 
by Knights ServiceVand"Im Fee, be ouſted and diſſeiſed of his Lands . . 
| | ; f 8. 4. 
or Tenements, he ſhall ſue at the Common Law, and not in ancient for Lands in 
Demeſn, for no Lands are ancient Demeſn, but Lands holden in Gavelkind, 
Socage. ſee 14. b. 


E — a Man ſhall have a Bill of freſh Force within forty oy in the 
e 


Lord's Court of ancient Demeſn, for the Lands after the Diſſeiſin, and 26 H. 8. 1. 4. 
without ſuing any Writ thereupon ; as a Man ſhall have Lands in bo 

a City or Borough : And there in that Caſe, if the Tenant hath any U. 2 = 

Matter to prove the Lands to be Frank-fee, he ſhall have a Recor- 34 H. 6. 35. 
dare to remove the Plea out of ancient Demeſn into the Common or 44 E. 3. 


19. 
Pleas, Cc. 1 


contra. 


cordare, and for Cauſe ſhewed in the Writ, if the Cauſe be not good, Br. auncient 
the Tenant in the Common Pleas' ſhall not ſhew any new Cauſe to re- demeſn 18 
tain the Plea in the Common Pleas : But if the Cauſe in the Writ r 3+ H. 6. 
be, which he claims to bold at the Common Law, then in the Common 171 7. 30. 
Pleas he may ſhew what Cauſe he will to retain the Plea there; which 30 E. 3. 24. 
Cauſe ſhall prove the Tenements to be Frank- fee. the Lord 
And in ancient Demeſn, if the Demandant and Tenant put them- mow - 
ſelves upon the (b) Grand Aſſize, or the Tenant vouch a Foreigner, 1;fe, that is a 


or plead a Foreign Plea, which cannot be tried in the Lordſhip there ; good Cauſe. 


then a Superſedeas ſhall be granted ont of the Chancery, directed unto 1 H. J. 30. 


the Lord of ancient Demeſn, or his 


ble to the Bailiffs, that they 


in Execution, he ſhall recover in a Re- 
plevin, becauſe it was coram non Fudice; na 
altho' the Manor was in the King's han 
at the Time of the Fine levied. 

But 2zdly. "Tis there admitted, that if 
Part of the Tenements ſo recovered be an- 
cient Demeſn, of which no Fine was le- 
vied, in ſuch caſe the Bailiff may Juſtify 
the Taking of the Defendant's Cattle in 
Execution in any Place within the Manor, 
altho' that ſuch Place was not ancient De- 
meſn. 7 H. 4. 28. 29. Yet Sec. 8 E. 4. 
6. If one Recovers, in a Court of ancient 
Demeſn, Lands, «whereof Part are ancient 
Demeſn, and of the Reſidue, a Recovery 
had been before had in the King's Court. 
If the Party brings Debt for the Damages 
recovered, he ſhall be barred of the whole, 
becauſe the Damages are to be given in- 
tire. 

(a) Note ; If the Cauſe in the Recordare 

Special, as eo quod clamat tenere Fro- 
famento I. S. Domini Manerii, &c. there he 
cannot ſhew another Cauſe. Bur/if the 
Cauſe be general, viz. Ee quod,clamat te- 
nere ad Communem Legem, there may ſhew 


ailiffs, if the Writ were direGa- Pe 
ald ſurceaſe, &c. And the Party 


Defendant 


the Cauſe Specially. 9 H. 6. 34. 35. 

Yet ſee where the Tenant removed the 
Plea, for that he claimed by Preſcription 
to hold at Common Law, and yet in C. B. 
he was received to wave this Cauſe, and 
to ſhew a Confirmation by the Lord. a1 
E. 3. 32. 

(b) The Plea ſhall be removed to be 
Tried, and afterward remanded to be ad- 
judged, 14 H. 4. 26. Sce 19 H. 6. 53. on 
a Foreign Voucher, Day was given to the 
Party himſelf in C. B. to determine his War- 


ranty, and there a Summons ad Warrartizand” 


iſſued, and the Vouchee came and Vouched 


over B. who entred into — and 


Vouched over, « E 6. Dyer 69. See the Tenant 
in a Writ of Right cloſe ſued in Nature of 
a Writ of Right at Common Law, and 
puts himſelf on the Grand Aſhze ; and 
therefore the Plea was removed per Re- 
cordare ; but it was afterwards remanded 
by the Court, for by the Cuſtom they may 
ele a Jury inſtead of the Grand Aſſize. 
Stafford's Caſe, Dyer 111. See 1 H. 7. 29. 


contra. 


r Tounſ- 
end. 


30 Writ De Necto clauſo. 


' Defendant ſhall ſue his Writ of Warranty of Charter . againſt the 
Vouchee, Oc. 


And if the Sheriff do remove the Record in ancient Demeſn by Re- H 


cordare in the Common Pleas, and afterwards the 

7 7. 2 * W er ur Bailiffs in the Court of ancient Demeſn proceed 
they prooceed after the Record re- ; f . 

t in the Plea (notwithſtanding the Removing of the 


is not void. 16 E. 3. 3. Proceſs 16). Record) then the Tenant may ſue a Certiorari, di- 
| The Party had Audita querela againſt rected unto the Juſtices of the Common Pleas to 
„ the Judges upon that Caſe: And 17 


\8 e certify the Tenor of the Record into the Chan- 
bi he Sheriff mall be * 4 for his cery, and of this Removement; and upon the 
Contempt. Certificate into the Chancery, the Tenant ſhall 
| have an (a) Attachment againſt the Bailiffs, who 

,proceeded in the Plea, directed unto the Sheriff, for to arreſt them, re- 

;turnable in the Common Pleas, to anſwer unto the King, and alſo un- 

F 14.] to the Tenant who ſued forth the Recordare. But in ancient Demeſn, 
if the Tenant vouch a Foreigner to Warranty, then the Tenant ought 
to ſue his Writ of Varrantia Chartæ returnable in the Common Pleas 
againſt the (b) Vouchee, and upon this Writ ſued to purchaſe a Super- 
ſedeas, directed unto the Bailiffs of ancient Demeſn, commanding them 
to ſurceaſe until the Plea in the Warrantia Chartæ be determined in the 
Common Pleas. And if the Bailiffs proceed after ſuch Writ ſued forth A 
and directed unto them, the Tenant who ſued the Writ may have an 
Attachment of them directed unto the Sheriff, Ec. that he do attach 
them to anſwer in the Common Pleas at a certain Day, Sc. as well unto 
the King as unto the Party, for the Contempt, Oc. But if the Plea of 
Warrantia Charte be diſcontinued in the Common Pleas, then the De- 
mandant in the Writ of Droit — may ſue a Writ out of the Chan- 
cery directed unto the Juſtices of the Common Pleas, to certify the 
King in the Chancery if the Plea of Warrantia Charte be pendant or 
diſcontinued, or not, ſo that if it be diſcontinued, Oc. or determined, 
he may ſend unto the Bailiffs of ancient Demeſn, that they proceed in 
the Plea. 

V. 13. D. And if the Tenant claim to hold the Lands of the Lord in ancient 8 

29 * Om” Demeſn by Knights Service, Oc. the ſame is a good Cauſe for to re- 

— 41. move the Plea, becauſe that Lands which are holden of the Manor, 

which ſhall be taken ancient Demeſn, ſhall not be holden of the Lord 
by other Services than Socage ; for the Tenants in ancient Demeſn 

Sokemans. are called Sokemans, that is to ſay in Engliſh, Tenants of the 
Plough. EE | 

Þ? 03-4 therefore if the Lord of a Manor in ancient Demeſn, before 

. the Statute of Cui Emptores terrarum, maketh a Feoffment in Fee of 

8 | the Parcel of the Lands of the Manor, to hold of him by Knights Ser- C 

[| ; vice, 

| (a) Where the Plantift ſhall have a Spe- 


and after the Warranty determined they 
cial Action on the Caſe, and recover Da- 


Da- ſhall give Day to vouch by Prefixion in 
mages, and yet the Proccedings be void, the Court ef ancient Demeſn, and the ſame 
g Sc. See 14 E. 3. E Action ſur le Caſe. Law for « Court Baron. See 35. E. 3. 


Von. ler 3 10. 


9. 
3 (b) Vouchee. Sec 13 E. 1. Vourber 269. | Dn 


1 


— — 
6§˙G 


Mrit de Monſtraverunt. 31 
vice, ſuch Tenant ſhall not have a Monftraverunt, if he be deſtrained for 30 E. 3. 6. 


other Services than of Right he ought to do, becauſe his Lands are not * Siden- 


ancient Demeſn of the King, and yet they are holden of the Manor 


am, contr. 


if he ref 
which is ancient Demeſn: But it is intended of ſuch Tenures which ſhall but Soca as 


do the Services of the Plough, viz. to plough and till the Lord's Lands, Tenure. 


to mow the Lord's Meadows, or other ſuch like Services as are for the 


maintaining of the King's Suſtenance or Victuals, and his Subjects; and 


for ſuch Services ſuch Tenants have ſuch Liberties and Privileges 


in the Law, that they may the more quietly uſe their Husbandry, and 


'D 


do their Services. x 


Writ de Monſtrayerunt. 


T HE Writof Monftravernnt lieth for the 'Tenants of (a) ancient Demeſn 
who hold by free Charter, and not for thoſe Tenants that hold by 
Copy of Court-Roll, or by the Rod, according to the Cuſtom of the 
Manor, at the Will of the Lord. And theſe Tenants ought to be Te- 
nants which hold of a Manor which was in the Hands of S. Edward the 


King and Confeſſor, or in the Hands of King William the Conqueror; 49 E. 3. 22» 


which Manors are called ancient Demeſn of the King, or the ancient 
Demefn of the Crown of England. And to-thoſe Tenants (who hold 
of ſuch Manors) there are many and divers Liberties, Gifts and Grants 


by the Law; as to be (b) quit of Toll, and Paſſage, and ſuch Impoſitions 
which Men ſhall demand of them for the Goods 


or Chattels ſold or bought by them in Fairs or 
Markets ; and to be quit of Taxes and Tallages 
granted by Parliament ; if not, that the _ ay 
a Tax upon ancient Demeſn, as he may for ſome 
great Cauſe, whenſoever it ſeemeth good unto him. 
And alſo Tenant in ancient Demeſn ought to be 
acquitted of the Payment of the Expences of the 
Knights which came to Parliaments, and alſo they 
(c) ought not to be impanelled or put upon Juries 
or Inqueſts in the Country out of their Manor or 


19 H. 6. 66. per Newton, Tenants 
in ancient Demeſn ſhall be quit of 
Toll of Things which they ſell which 
are ariſing of their Lands, and ſo of 
all Things which they buy, which 
are for the Manurance of the Land; 
but Qyere if they ſhall be quit for all 
Things bought and ſold, 

Vide 161. they ſhall be quit of Suit 
to Lects and Hundreds. Vide 22 Et. 
Dyer 37). Regiſter 181. By. ancient 
Demeſn 44. 7 H. 6. 35. Martin, acc, 


F 


Seigniory of ancient Demeſn, if they have not o- 
ther Lands at the Common Law for which they ought to be charged, 


Sc. And if ſuch Tenants, or any of them who hold of the Manor 
of ancient Demeſn, be diſtrained to do unto their Lords other Services 
or Cuſtoms than they, or their Anceſtors have uſed to do, then they 


may 


(a) And therefore a Tenant of a newly 49 E. 3. 22. | 

approved Waſt, tho' it be aliened by the (b) Acquitted from Amerciaments of the 
King, and to hold of the Manor by the County, Clas. 12 H. 3. m. 11. Sec 32 E. 
Cuſtom of the Manor is (not) ancient De- 3. Monſtraverunt. 6. and Rot. parl. 6 E. 3+ 
meſn. 21 E. 3. 56. fer Thorp. See Hoveden do. 3. 

460. Willielmus ſenior Anno 1086. Tetum (e) i. e. If they have not other Lands 
Auel. deſcribi fecit. And See Ingulphus 870. in Frank- fee. 42. Aſs. 8. 

and 908. pro diviſione Comitatuum. Vide bene. 


3 


32 Writ de Monſtraverunt. 

| 40 E. 3. 44 may ſue this Writ of Monftraverunt directed unto the Lord, command- 

| . ing him that he do not diſtrain them to do other Services or Cuſtoms 
| rk his than they have uſed to do: Or they may have this Writ of Monſtrave- 
| Writ with- runt directed unto the Sheriff; and that is where the Writ of Monſtra- 
1 out ang verunt is firſt ſent unto the Lord, and that he do not diſtrain his Te- 

| diſtrained. nants, &c. Or they, this Writ ſued and directed unto the Lord, 

1 may have and ſye_another Writ directed unto the Sheriff, rehearſing, FI 
1 That where hg hath ſent his Writ unto the Lord of ancient Demeſn, "al 
= that he ſhould not diſtrain his 'Tenants, Ec. and if the Lord will not "MF 
(| do it, and ſuffer the Tenants to be in Peace, that then the Sheriffs 1 
11 ſhall do it, and cauſe the Lord to ſuffer the Tenants to be in Peace, | 
| and that he do diſtrain them for other Services than of Right they 
| ought to do. And the Form of the Writ directed unto the Lord is 
ph ſuch: (a) 
It —* 41 1, Rex Avbati de C. ſalutem. Monſtraverunt nobis homines tui de Manerio G 
| | | ore "har de I. quod eft de antiquo Dominico Corone Angliz, ut dicitur, you tu exigis 
l they may 4h eis alias Conſuetud alia Servitia, quam facere debent, anteceſſores 
is os we ſui Tenentes de eodem Manerio facere conſueverunt temporibus quibus Mane- 

; 11 


| Diet, © rium ud uit in manibus progenitorum noftrorum guond Reg Ang vel in 
i [ 15.] man nofera. Et ideo tibi Pracipimus, quod 7 pref hominibus non exigas, 
= '4 ſen exigi permittas, alias Conſuet & alia Servitia quam facere (b) debent, & 
| Anteceſſores ſui preditt facere (b) conſueverunt temporibus pred*. Et niſi ad 
| | mandatum noſtrum hoc feceris, A. Vicecow nofir” Linc', id fieri præcipimus. 
| | Teſte, Ec. And upon this Writ they may ſue another Writ of Mouſtra- A 
verunt, directed unto the Sheriff, which ſhall be in this Form: Rex 
Vic* Lincoln', &c. Monflraverunt nobis homines Abbatis de Manerio de J. 
quod eſe de antiquo Dominico Corona Angl', ut dicitur, quod idem Abbas exi- 
git ab eis alias Conſuetud* & alia Servitia quam facere debent, Ec. [uſque 
ibi, in manu noſtra :] per quod eidem Abbati præcipimus, quod d præf ho- 
bi minibus non exigeret, vel exigi permitteret, alias Conſuctud” vel alia Servi- 
=— - tia quam ſacere debent, & Anteceſſ* ſui pred” facere conſuever” tempor” præ- 
1 dict. Et ideo tibi pracipimnus, quod niſi idem Abbas ad mandatim noſtrum 
hoc ſecerit, tu id fieri fac', ne amplius inde clamorem audiamus pro deſectu 
uſtic', Oc. | | 
7 And it ſcemeth that by this Writ directed unto the Sheriff, the She- g 
riff may charge the Lord, that he do not demand nor diſtrain them 
for other Services than they ought to do, and that the Sheriff may 
make Reſiſtance and Reſcous unto the Lord, if he diſtrain the Te— 


+ nants 


. | (a) See this Writ of e eee 


See 30 E. 18. Where 'tis argued, if the 
founded on a Petition and Ordinance in 


Lord in ancient Demeſn, confirm the Ef- 


Parliament. 18 E. 1. 27. 

(b) 2-ere, If he ſhall not have a Mon- 
ſtraverunt where his Eſtate is confirmed, 
to hold by leſs Services. 49 E. 3. 7. Sec 
21 E. z. 33: F. Cauſe de remover Plea 18. 
Where it is adjudg'd, that it is not made 
Frank fee by the Confirmation. Bur Witby 
held the Contrary. Hi! ſaid, no Mouſtra- 
verunt can be, &c. 


tate of his Tenant to hold by 2 s. libere & 

wiete ab omnibus aliis conſuetudinibus, and 
held by Green to be Frenk-fce, and on a 
Diltreſs for more Services, the Tenants 
ſhall be aided in Replevin. But by Wilby 
and others, it continues ancient Demeſn, 
and he ſhall have a Monſtraverunt, and 
Count upon his Caſc. 


** 


Tenants for other Services, Oc. and that the Sheriff may take the Power 
of the County to reſiſt the Lord in ſuch Caſe, or the Sheriff may com- 
mand the Neighbours, who dwell next to the Manor, that they reſiſt 
and do Reſcous unto the Lord, if he will diſtrain his Tenants, Sc. And 
it ſeems they may juſtify the ſame by the Commandment of the Sheriff, 

C if he have ſuch a Writ ſent unto him, Cc. And after the Writ directed 
unto the Sheriff, if the Lord diſtrain, the Tenants may ſue an Attach- 
ment againſt him, retornable in the Common Pleas, or the King's 
Bench, to anſwer to them for this Contempt; and if it be found for 
them, they ſhall recover their Damages. 


the Tenants without naming any of them by their proper Names, but 
generally, Monſtraverunt nobis homies, Sc. But in the Attachment a- 
gainſt the Lord by the Tenants, the Tenants ought to be named by 
their proper Names, thus: 

(a) Rex, Cc Si A. de B. C. de F. & bomines Abb. M. de Manerio de I. 
quod eſt de antiquo Dominico Coronæ Angliæ, ut dicitur, fecerint, Oc. tune 
poue, Ec. praditt Abbat* quod fit coram nobis, &c. ubicunque, &c. aſtenſurus 
quare exigit a prafat” bommibus alias Conſuetud' & alia Servitia quam fa- 
cere debent, & Auteceſſ. ſui Tenentes de eodem Manerio, facere conſuever 
temporibus quibus Manerium illud fuit in Manibus progenitor” noftror” quond 
Reg Angliæ, vel in manu noſtra, fi caſus fic fuerit, contra Prohibitionem 
noſiram. Et bateatis ibi nomina Pleg, & hoc Breve. Teſte, Oc. 

E And there is another Writ of Monftraverunt ; where the Tenants of 
any Hamlet, which Hamlet is Parcel of a Manor of ancient Demeſne, 
are diſtrained by the Lord, they ſhall have ſuch Writ: 

Rex, &c. Aſcuſt raver nobis homines tui de Hamleto de I. quod eft mem- 

brum Manerii de B. quod eſt de antiquo Dominico Cyron Ang' ut dicitur, Ec. 

And it ſeems that in the Writ of Attachment he ought or may name 

all thoſe Tenants by their proper Names which are diſtrained after the 

Prohibition delivered unto the Lord ; and it behoveth not to name other 

G Tenants by their proper Names, but in the Generality, Et bomines, Ec. 

And if one of thoſe, who is named by his proper Name, will not ſue, 

Sc. he ſhall be ſevered, Oc. And he that is 1 ſhall not grieve 

his Companions. And it ſeemeth that every one ſhall recover his Da- 

mages ſeverally, (b) becauſe they are ſeverally diſtrained, and one may be 

more damnified than another, Oc. | 

1 4 And one Tenant may ſue the Writ of Attachment in his own Name 

1 by his proper Name, and in the Name of the other Tenants, by gene- 
1 ral Words, Sc. Et bominecs, Ec, 


F And 


(a) In a Writ of Admeaſurement it is not 6 H. 8. and alſo 3 Elz. But the Juſtices 
neceſſary to name all the Tenants; for they ſhall dire& judgment to be for the Plain- 
1 ſhall be admeaſured tho' not named, 8 H. tiff notwithffan ing. See 6, ) Eliz. Dyer.— 
1 6. 26. And in an Action on the Statute of (b) Note; They may make joint or ſeve- 
it Vinton, it is not neceſſary to name all the ral Counts, 39 E. 3. 6. per Belkn. Sce infra 
WW Inhabitants of the Hundred, but only ſome [16.] A. 
Mt 1 certain. And lo in a Re ordare àadjudged, 
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D And note, that the Writ of AO ſhall be ſued by many of Com. 129. 


8 H. 6. 26, 
1 Hl. 5. 13. 


— — — l 


20-2 Mit de Monſttaverunt. * 


And if the Tenants do ſue an Attachment againſt the Lord, becauſe 1 
he diſtrained them after the Writ of Monfrraverunt delivered unto him, 
and pending the Writ of Attachment the Lord diſtrain them again by 

their Goods; then the Tenants ſhall: have a ſpecial Writ of Attachment 
againſt the Lord, rehearſing the Matter; and in the ſame Writ the 
Sheriff ſhall be commanded to re- deliver unto the Tenants their Goods, 
if the Lord have taken them, &c. And this Writ ſhall be ſued only in 
the Name of thoſe Tenants which are again diſtrained pendent the - 

Suit, and not in the Name of them all, as the other Writ is ſued ; and. 

the Writ ſhall be ſuch: | N 

Rex Lic, &c. $i A. & B. homines Abb. de C. de Manerio de N. quod eſt 
de antiquo Dominico, Ec. fec', Ec. tunc pore, Ec. præd Abbatem, Cc. 
oſten ſur quare cum nuper ad Proſecution* dict hominum nobis ſuggerent” pre- 

Fat Abba exegiſſe alias Conſuetud & alia Servitia quam facere debent, & 
[16.] #ntecefſ: ſui Tenent” de eodem Maner, &c. (uſque ibi, Reg* Anglie) tibi 

præœceperimus, quod poneres per Vad' & ſalvos Pleg. prediftt Abbatem, quod 
= coram nobis d die Paſche proxim” præterito in quindecim dies, ubicunque, 

c. ad reſpondend præ fat hominibus de premiſſ. idem Abbas (pendent* coram 
uobis placito Attachiament” pred”) prædictꝰ bomines eo gravius diſtrinxit, & 
omnia bona, catalla ac averia ſua in eodem Manerio inventa eis abſtulit, & ea 
eis adbuc detinet, quo minus ipſi placit' Attach' præd pro paupertate proſequi 
poſſint, in noſtri ac mandatorum noſtrorum prædict contemptum, & præd ho- 
minum diſpendium non modicum, & proſecutionis juris ſui retardat', & ſtatus 
ſui depreſſiunem mani ſeſtam. Et averia, bona & catalla præd eiſdem homi- . 
nibus per ſufficientem ſecuritatem interim deliberari facias. Et habeas ibi 
nomina Pleg & hoc Breve. Teſte, Oc. 

v. cupraſi 5.) And in this Writ of Monſtraverunt, the Plaintiffs in the Writ of At- 4 
G. 39 E. 3. 6. tachment may count ſeverally, and then they ſhall recover ſeveral Da- 

48 E. 3.44 mages. But they may count together in one Count, and declare how . 
39 E. 3. 6 they were ſeverally diſtrained, Ec. and it is not neceſſary to alledge in 
. the Count the Day or the Place where the Lord diſtrained them. And 
per Belkyap, the Form of the Count or Declaration is ſuch: 

A. B ſumm fuit ad reſpondendum C. D. & F. & bominibus præd A. de Ma- 
nerio de S. quod eft de antiguo Dominico Coronze Angl', Ec. de placito, Quare 
exigit ab eis alias Conſuetud & alia Servitia quam facere debent, & eo an- 
teceſſores, Tenentes de eodem Manerio, facere ee temporibus quibus 
Manerinm illud fuit in manibus progenitorum, Ec. Regum Angl', ad grave 
damnum ipſorum C. D. & F. Ec. Et unde iidem homines per T. S. Attori 
ſuum queruntur, quod cum eorum anteceſſ. Tenent' de eodem Manerio tempore 
quo Manerium illud fuit in manibus Domini Henrici quondam Regis Angl', 

roavi eidem avo Domini Regis nunc, tenuiſſent Tenement' ſua per certa Ser- 
vic, ſcil quilibet eorum tenebat unam- virgat' terr” de eodem Maner*, Gc. 
per fidelitatem & ſervic* quingue ſolid', & faciend' Set. ad Cur difti Maner 
de S. bis in anno, viz. ad Feſtum ſantti Mich', & ad Feſtum Paſche ; & fi 
contigiſſet Breve de Retto ſuiſſe in eadem Cur placitand', faciend' Sect. in ca- 
dem Cur de tribus ſeptimanis in tres ſeptim, &c. quamdin Breve illud pen— 
deus fuit in eadem Cur; & quando Dominus Rex Burgos ſuos & Dominica 
ſua talliaverit, &c. pro omnibus Servitiis; & qui plus Terre tenuiſſent — 
h prædictꝰ 
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Mauer, plus redditus redderent, Cc. Et eidem Tenentes hujuſinodi 
ftatum continuaſſent a tempore ejuſd Hen. proavi, Sc. de Rege in Regem pro- 
gegitorum, Sc. uſque ad tempus præd' Domini Regis Edwardi avi, Gc. 
Aud prædictus A. Dominus Manerii prædicti, diſtriuxit ipſos C. D. & F. & 
aliol homines, Cc. ad Sectam faciend ad prefatam Cu iam de tribus ſeptin” 


33 


prædiit 


in tres ſeptimanas per totum annum, c. & talliando ipſos alto & baſſo pro 
voluntate ſua, exigend ab eis pro filiis & filiabus ſuis maritaud', & alia Ser- 
vitia & Conſuetud* Villain, que facere non debent, nec ſolebant, unde dic 
quod detertiorati ſunt & damnum babent ad valentiam C. l. & inde produc” 
Seftam, Sc. 
B And whether they ſhall recover ſeverally Damages upon the joint 
Count, it is a Doubt, yet it ſeemeth reaſonable that my may, becauſe 
it is ſeveral in its Nature, becauſe they count upon the ſeveral Tenures, 
Cc. and how that he hath diſtrained them ſeverally ; by which it ſeems 
but reaſonable that the Jury do enquire of the Damages ſeverally, if 
they paſs for the Demandants, or that ſeveral Writs of Enquiry of Da- 
mages be awarded in that Caſe, if the Matter be adjudged with the De- 
mandants. But it ſeems no Tenant ſhall recover Damages, but thoſe 
who are ſpecially named in the Writ of Attachment ſued upon the Mon- 
ſtraverunt, and not to other Men. 
. And note, that the Lord of ancient Demeſn ſhall not be put to an- 49 E. z. 22. 
ſwer to the Writ of Attachment ſued againſt him upon the Aſonſtrave- 39 E. 3. 6. 
rumt, before the Court be (a) certified by the Treaſurer and Chamber- 9 E. 3. pl. 5- 
lain of the Exchequer, whether the Manor be ancient Demeſne. And 
therefore it behoveth the Plaintiffs in the Monftravernnt to ſue forth a 
ſpecial Writ unto the Treaſurer and Chamberlains of the Exchequer to 
certify the ſame: And the Writ is ſuch: 
Rex Theſaur & Camerariis ſuis ſalutem. Quia quibuſdam certis de canſis 
certiorari volumus, utrum Manerium de I. in Com < . fit de antiquo Dominico 
Coronæ Angliæ necne, vobis mandamus, quod ſcrutato Libro noftro de Domeſ- 
day, de eo quod inde inveneritis nos, ſub ſigillo naſtro Scaccarii noſtri, diſtincte 
& aperte ſine dilatione redd certiores, remittentes nobis hoc Breve. Teſte, Ec. 49 E. z. 22, 
And note, that the Book which is called Dome ſday-Book was made in 
the Time of S. Edward, and all the Lands which were in the Seiſin, and 
in the Hands of the ſaid S. Edward at the Time the ſaid Book was 
made, are ancient Deſmeſn, and the Lands which were in other Hands, 
E and are not named in the ſaid Book, are Frank-fee: And thoſe Tenants 2 R. 3. 1. 


7 


which held in baſe Tenure, as by Copy of Court-Roll, or by the Rod, 39 K. 7 
cannot ſue nor maintain this Writ againſt the Lord: And the Death of 2 2 


one 'Tenant, nor his Non-ſuit, ſhall not (b) abate the Writ. And if the 
ä Frank- 


(a) It ſeems, that the Certificate lawful- 
ly coming into Court by Certiorari and Mit- 
timus is authentieal and eoneluſive, though 
there be no Iſſue joined, whether Frank- 
lee or ancient Demeſn. 7 H. 6. 32. And ſee 


accordant 39 E. 3. 6. tis at the Peril cf the 
Plaintiff, 


(b) The Reaſon is, becauſe as they are 
ſeveral Tenures, ſo the Torts and Da- 
mages are ſeyeresl, and ſo it is in Error, 
Attaint, and Audita Quærela; contra in « Ne 
12. vexes. 1 H. 5. Fo Although the Count 
in the Monſtra t erunt be joint. 19 E. 3. Mon- 
ftraverunt 5. | 
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| 19 E. 3-pl.5- Prank-Tenants, and the Tenants by baſe Tenure join in a Monftrave- F 
| 31H. 5. 13. runt, the Writ ſhall not abate, but for the Tenants by baſe 'Tenure only. 
1 | 


| Writ de Warrantia Diei. 


| [17.) XXV RTI of Warrantia Diei lieth in Caſe where a Man hath Day in A 

8 any Action brought againſt him to appear in proper Perſon, and 
the King at or before the Day ſend him in or about his Service, ſo as he 
cannot appear in Court at the Day; then may he ſue forth this Writ 
directed to the Juſtices, reciting the whole Matter, commanding them 
that they do not record his Default for that Day, for the Cauſe before 
mentioned: And it is not material whether the cauſe be true or not, when 
the King doth certify that the Party is in his Service. For it ſeemeth by the 
Words of the Writ, that the King by his Prerogative may warrant this De- 
fault for a Day. And ſo it ſeemeth, that if the Tenant in a Præcipe quod 
reddat at the Grand Cape, or the Petit Cape returned, make Default, that be- 
fore Judgment upon this Default the King may ſend ſuch a Writ unto the 
Juſtices, rehearſing that the Party is in his Service, and commanding them 
that his Default do not prejudice him: Aud it ſtandeth with Reaſon that the 
King may ſo do, becauſe that every one is bound to _ the King in his _— 
But what Proceſsſhall the Court award if the Tenant will not appear at the 
Day of the Default recorded, nor after, when the Writ of VHarrantia 
Diei comes unto the 7uſtices? It ſeemeth a new Summons ſhall iſſue out 
of the Common Pleas, to ſummon the "Tenant anew, becauſe that his 
Default at his Return is excuſed by the Writ of Varrantia Diei. But 
if the Writ Warrantia Diei do not excuſe the Default at the Grand Cape; 
then it ſeems a new Grand Cape ſhall go forth upon the firſt Default re- 0 
turned at the Summons of the Præcipe quod reddat. Quere of that. And 
the King may grant ſuch Writs to ſave two Defaults at two ſeveral 

Days, Br. 912re of theſe Matters, becauſe they are out of Uſe at this 
Day. But the Form of the Writ is ſuch: 

Rex Fuſticiar ſuis de Banco ſalutem. Sciatis quod A. ſuit in ſervitio no= D 
ſtro per Præceptum noſtrum die Lune in Craſtin xv. Paſch' proxim“ præterit 
ita quod eo die intereſſe non potuit Logue que eſt coram vobis per Breve no- 
rum inter B. petent, & præd A. Tenentem, de uno Meſuagio cum pertinen” 

| in N. unde idem A. C. verſus preditt B. inde vocavit ad Warr ut dicit : 
ey, Et ideo vobis mandamus, quod pred” A. propter abſentiam ſuam ad illum 


diem, non ponatur in deſectu, nec in aliquo ſit perdens, quia diem illum quoad 
hoc warrantizabim. Teſte, Ec. 


The Form of the Writ to ſue two Defaults is: Rex, Ec. ut ſupra. 
Sciatis quod A. fuit in ſervitio naſtro per Praceptum noſtrum die Fovis in Ofta- 
bis S. Hill', & die Lune in Craſtiu Animarum proxim' præteritis, ita quod 
f diebus ill intereſſe non potuit LoqueP que eſt coram nobis per Breve noſirum 
= inter, Ec. Ft ideo vobis mandamus, quod præd' A. proper abſentiam ſuam ad 


/ : 4 . . , , ; , 
| dies illos . ag in defectu, quia dies illos quoad hoc ei warrantizabi= 
mus. Teſte, Oc. 


And theſe two Writs are not granted but by the King himſelf by the 
Rule of the Regiſter; and the King may grant ſuch Writs unto the 
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Mayor and Sheriffs of London, or unto the Biſhop of Durham in the 

County Palatine, or unto the Juſtices of Aſſize or in the Eyre, or unto 

the Sheriff: And theſe Writs may be granted as well for the Demand- 
ant and Plaintiff as for the Tenant ; and then the Writ is ſuch : 

F Rex, Sc. Sciatis quod A. fuit in ſervic' naſtro die Lung in Craſtino Quiu- 
den Paſch* proxim præterit ita, &c. inter ipſum A. Petentem, & B. Te- 
nentem, Sc. And there it ſhall be ſaid in Craft” Quind' Paſe* becauſe that 
the Pleas (a) cannot be holden Quin Paſe', becauſe that is Sunday; Dyer 154 
which is the Sabbath-day. And the King may grant this Writ by Te- ante 15. P. 
ſtimony of his Steward thus : 

Rex, Sc. Quia A. ſuit coram Sen E Mareſcallo noſtro die Lun” in Quin» 
dena Sancti Johannis Baptiſt' proxim præterit' in divers inquiſit', que co- 
ram iiſd Seueſc & Mareſe. prædict' die ſum fuer” apud E. ficut idem Sen no- 
ſter coram nobis teſtificatus eſt: Vobis mandamus, quod præd' A. pro eo quod 
non venit coram vobis in aliis inquis que coram vobis eod die ſummon” fuer, 
non amerciemini, nec exitus, fi in quos coram vobis ea occaſioue inciderit, per- 
dere permittat'. Teſte, c. | 

G And it ſeems by this Writ, that the Juſtices ought to make a ſpecial 
Entry thereof, and to ſave the Iſſue of this Juror, and alſo to make a 
ſpecial Eſtreat of this Matter, and to levy no Iſſues upon theſe Jurors, 
for whom ſuch Writs come unto the Juſtices. 

H And if a Man be eſſoined of the K Service in any Action, Cc. where- 
as in Truth he is not in the King's Service, then the Plaintiff or De- 
mandant may ſue forth a ſpecial Writ out of the Chancery, directed un- 
to the Juſtices, rehearſing that he is not in the King's Service, command- 
ing them to proceed. But by the Statute of Gloncefter, if he do not 

bring his Warrant at the Day given, he ſhall loſe 20s. for the Journey; 
and ſhall be in the King's Mercy, and the Effoin diſſolved. And if 
the Plaintiff purchaſe ſuch Writ directed to the Juſtices, that he is not 
in the King's Service, then the Eſſoin ſhall not. be adjourned, but ſhall 
be preſently quaſhed, and he ſhall not have Day by Adjournment to 
bring in his Warrant to warrant the Eſſoin. 


(a) See the Caſe of Hirgard and Knevett, 5 Mar. Tyer 154. & ante [15] P. 


* Writ of Falſe Judgment. 


R1T of Falſe Judgment lieth where Falſe Judgment is given in 


| [18] the County, or in the Hundred, or in other Court-Baron which 
9 Br. Error is not a Court of Record, in a Plea Real or Perſonal, as if in a Writ of 
120. If the Right Patent, or in other Perſonal Plea ; there the Party, Plaintiff or De- 
E. v Freeholders fendant, which is grieved ſhall have this Writ, and the Writ ſhall iſſue A 
[ | 4 —_ firſt out of the Chancery : And if the Falſe Judgment be given in the 
| lere > Sheriff's County-Court, then the Writ ſhall be directed unto the Sheriff 


ought to be himſelf, and ſhall be ſuch : 

by Wrir, it | 
| is Error, and not void, & coram non judice: But where Judgment is given of Lands, Contract, or Cove- 
| nant, which is out of their Juriſdiction, it is void, & coram non judice. 


| Henric', Oc. Vic? Linc? ſalut'. Si A. fecerit, Ec. tunc in pleno Com tuo B 
| | record fac” Loquelam (a) que eſt in cod Com per Breve noſtr de Recto inter 

| A. Petent* & B. Tenent, de uno meſuag & cent acr* terre cum pertin' in C. 

| vid. 4 & 5 unde idem A. queritur falſum ſibi factum fuiſſe judic* in eod' Com“; & Re- 

lj | Ma. Dyer cord” illud habeas coram Fuſtic noſir apud Weſtm' tali die ſub ſigillo tuo, & 
we || it #4 _ per quatuor legal Milit' ejuſdem Com ex illis qui Record” illi interfuerunt : 
F' lenged be- & ſumm per bonos Sun preditt B. quod tunc ſit ibi, auditurus Record illud. 
of couls k was Et habeas ibi Summ', nomina quatnor Militum, & hoc Breve. 

= ub ſigillo tuo 

| 4 | f 65 2 quatuor legalium hominum ej uſdem curiæ, and good, ut ſemble. Vide Dyer 373. & infra D. 
15 E. 3. 9. And if the Tenant hath aliened the Land after Judgment given againſt C 
the Demandant, then the Summons ſhall be made in the Writ againſt 
him who is 'Tenant of the Land, and againſt him who was 'Tenant at the 
Time of the Judgment given, by theſe Words, viz. £9 ſumm* per bonos 
Summ præd B. & C. qui meſuag & terram illam nunc tenent, quod tunc ſiut 
ibi, audituri, Ec. ; | 

And if the Falſe Judgment be given in another Court-Baron than in | 
the Sheriff's Court, then the Writ of Falſe Judgment is called a Writ | 
of Accedas ad Curiam, and ſhall be directed unto the Sheriff; and the 
Writ is ſuch : 

Rex Vic Linc' ſalutem. Si A. ſecerit te ſecurum de clam”, ſuo proſequend', 
tunc aſſumptis tecum quatuor diſcret” & legalibus Militibus de Com” tuo in pro- 
pria perſon” tua wo ad Curiam B. de C. & in pleua Curia illa record? ſac 
Loquelam que fuit in eadem Curia per Breve noſtrum de Recto inter A. Pe- 


tent 


* Note; In a Writ of Falſe Judgment, if and afterwards the Plaintiff is Nonſuit, and 


the Judgment be reverſed, the Suitors are 


amerced, and the Court ſhall give the for- 
mer Judgment which the Suitors ought to 
have given, 22 E. 3. 2. And Note; the A- 
mereiament was afteered by the Juſtices, 9 
Eliz.Dyey 263. Sec Paſ. 10 E. 3. Rot. 3. where- 
by it appears, if the Plea be diſcontinued, 


Judgment final given againft him on a Writ 
of Falſe Judgment, he ſhall be reſtored to 
the Righr only. See Dyer 373. 

(a) Note; the Words quz eft in eod' Cm 
ought to be _ eſt in eadem Cur', S. Quare, 
Sec Dyer 268. 


Writ of Falſe Judgment. 


tent & B. Tenent', de uno meſuag, Ec. unde A. queritur falſum ſibi factum 


fuiſſe judicium in ead Curia; & Record, Sc. ſub ſigillo tuo, & (a) per quatuor v. Supra B. 


ales homines ejuſdem Curiæ ex illis qui Recordo illi interfuerunt; & ſumm', 
22 & habeas ibi nomina prædict' quatuor hominum, & hoc Breve. 

And in this Writ of Accedas ad Curiam he ſhall take with him four 
Men, but it needeth not that they be Knights: But ſo ſhall it not be in 
the other Writ of Recordari facias Loquelam, which is in the County. 
But both Writs ſhall be returned under the Sheriff*s Seal, and the Seals 
of four of the Suitors of the ſame Court. And in the Writ of Falſe Judg- 


ment which is Accedas ad Curiam, it is a (b) good Return for the Sheriff 
for to ſay, that after the Receipt of the Writ, and before the Return 


thereof, no Court was holden; and alſo that he required the Lord to 
hold his Court, and he would not, ſo as he could not execute the ſame. 


And thereupon the Juſtices ſhall award a Diſtringas directed unto the 


Sheriff, to diſtrain the Lord to hold his Court; and Sicut Alias, Oc. 


(c) In a Falſe Judgment againſt an Abbot the Plaintiff was Nonſuit, 


and the Abbot had a Scire facias againſt the Plaintiff, to ſhew why he 

ſhould not have Execution, and to have the Judgment executed return- 
able at 15 Paſch. at which Day the Plaintiff appeared, and aſſigned his 
Errors, and tendred Sureties to ſue with Effect, and prayed a Scire fa- 
cias againſt the Abbot to hear Errors. And the Opinion of the Court 
was, that he might aſſign the Errors againſt the Abbot, without ſuing 
any Scire facias againſt him, becauſe they had Day by the Roll. 

(d) If the Writ of Falfe Judgment abate for Default in the Writ, 


then the Plaintiff ſhall not have a Sire facias ad audiend* Errores upon 
the. 


(a) Note; 'tis per quatuor Iegalet, &*c. and and if any of them make Default, the Re- 


not ſub" Sigill' quatuor legalium bominum. Dyer cord ſhall not be received by the Hands of | 


164. and ſee ib. 373. thoſe that appear, but their Iſſues ſhall be 
(b) Note; If the Sheriff return that the ſaved, and a new Diſtringas ſhall go both a- 


Suitors will not Record Je parc (or Plea) a gainſt them, and thoſe who made Default. 
Sicut Alias Diftringas ſhall iſſue againſt all 9 Eliz. Dyer 262. 
the Suitors: And if at the Day ſome of the (c) See 6 E. 6. Dyer 76. b. Error on a 
Suitors do appear, and others do not, the Judgment in a Quare Impedit the Record 
Court here ſhall accept the Record by the was removed, bur the Party did not aſ- 
Hands of thoſe that appear; for, perhaps, ſign Errors; wherefore he that Recovered 
at the Diſtringas ſicut alias the others will brought a Scire facias to have Execution, 
diſayow the Record; but their Iſſues ſhall It appears the Party warned may come in 
be ſa ved, and the Diſtringas = alias ſhall at the Day to aſſign Errors without a Scire 
iſſue as well againſt thoſe that appear as facias ad audiendum Errores. 21 H. 6. 34. & 
aga inſt the others. And by Hill, If on the 20 H. 6. 18. 
firſt Writ the Record had been delivered (d) If a Record be removed by Writ of 
to four Suitors, and two of them had ap- Error, though the Writ be abated for De- 
peared, and the other two made Default, fault of Form, yet the Judgment being of 
the Record had been (well) accepred. See Record before the Writ of Error, and the 
r E. 3. 9. 26 E. 3. 61. 12 H. 4. 23. And an Record being here, the Party ſhall have 
idem Dies ſhall be given to thoſe that ap- anew Writ of Error, quoad coram vobis : But, 
ar, according to 29 E 3, 26, For it may by the Writ of Falſe ſudgment, that which 
e, that at the other Day thoſe who now was (not) a Record before is to be made 
appear may make Default. But if the She- a Record; and therefore if the Writ be 
riff returns the Names of thoſe who refuſe, abated (as in a Writ of Falſe Judgment on 
the Diſtringas ſhall iſſue only againſt them; à Judgment in anticnt Demeſu, was in Cur" 


Regis 
$ 


"3: H. 4. 23. 


Writ of Falſe fudgment. 


the Record certified, becauſe it cometh without an Original, when the 

Original abateth. But if the Plaintiff die, it ſeems that if the Falſe 

Judgment be given in the baſe Court upon a Writ of Droit Patent, that 

then his Heir ſhall have a Scire facias ad audiend* Errores againſt him 

who recovereth upon that Record which is removed into the Common 

Pleas. And if the Plaintiff in the Writ of Falſe Judgment be Nonſuit, 

20H. 6.18. whether the other Party ſhall ſue Execution upon this Record ſo removed 

44 H. 6. 48, againſt the Plaintiff, without ſuing forth a Scire facias, is a Queſtion. 

31 H. 6. 51. But Hill. 23 H. 6. the Opinion was, that he ſhall have Execution with- 

14 H. 4 39- out ſuing forth a Scire facias. 

NN And Tenant at Will according to the Cuſtom of the Manor, which H 
Contrary, if is Tenant by Copy of Court-Roll, ſhall not have a Writ of Falſe Judg- 
the Juſtices ment upon a Judgment given againſt him : But where Falſe Judgment 


TH be 5 is given upon a Writ of Juſticies, directed unto the Sheriff, the 1 
Bench by © grieved ſhall have Faux Fudgment, and not a Writ of Error, althoug 
© Pone. the Judgment be of Vebt, or Treſpaſs, over the Sum of 20s. 


48 And a Man ſhall not have a Writ of Falſe Judgment but in the Court 
21 E. 3. 45. Where there are Suitors ; for if there be no Suitors, there the Record 


45 E. 3-1. cannot be certified by them. And upon Falſe Judgment given in Court 
Former "gd before Bailiffs, or others who hold Plea by Preſcription, in every Sum 
it ſcemet] 


in Debt b 


Error lieth 


Bill before them, he ſhall not have a Faux Jaa r, but 
Error thereupon. Sud vide M. 4. E. 4. in Title Treſpaſs. 


zn a Court of a Writ o 
pipowder. 
Vide 13 E. 
4. 18. 6 E. 


Poſt. 19. J. 


4. 43.72. 4. 
23. 


Regis where it ſhould be Regine) there is 


not any Record made or removed, but on- 
Iy an Eſcrow, and is as if the Suitors had 
brought in the Record without a Writ 20 
warrant it; and therefore the Plaintiff in 
that Caſe, after ſuch Writ abated, ſhall 
not have a Scire facias to warn the Party ad 
audiendum Evrrores, c. But it ſcems the 
Plaintiff ſhall- have a new Writ of Falſe 
Judgment, becauſe the Record is not re- 
moved: Quære; for 'twas deny'd by Rolpb. 
3 H. 6. 26. But where a Writ of Falſe Judg- 
ment abates by Death of the Party, there, 
for that the Record was well made and re- 
moved, a Scire Facias lies. Dyer 164. 15 H. 
6. F. Falſe Fudgment 17. and ſo note the 
Diverſity. In a Recordari out of ancient De- 


meſn, the Parol ſhall be remanded if the 


Plaintiff is Nonſuit. 2 E. 3. 29. 10 E. 3. 59. 
And ſo if the Cauſe aſſigned be not ſuffi- 
cient or not true. 34 H. 6. 35. Sce here [13.J 
B. C. But on a Writ of Error or Falſe 
Judgment, if the Plaintiff be Nonſuit, Judg- 
ment ſhall not be athrmed or diſaffirmed, 
but a Scire fa. ias ſhall iſſue to have Execu- 
tion upon the Record, 20 H. 6. 18. and fee 
there, if the Plaintiff be Nonſuit, he ſhall 
not aſſign Errors on the ſame Writ of Falſe 


In 


Judgment, but (as it ſeems) is put to a new 
Writ, Yet Quere; for the Record is here, 
and not in the Inferior Court. See 21 H. 6. 
34 in the Caſe of the Abbot of Taveſtock. 
If the Plaintiff in a Writ of Falſe Judgment 
be Nonſuited, and the Defendant ſues a 
Scire facias to have Execution, c. (1.) 
The Plaintiff may have a new Writ of Falfe 
Judgment, Ec. quod coram vobis reſidet. (29 
On the Scire facias to have Execution, he 
may aſſign his Errors without any new Scire 
facias ; becauſe both Parties have Day in 
Court. (3.) It ſeems, that if the Plaintiff 
had appeared on the Writ of Falſe Judg- 
ment before, now his Aſſigning of Errors 
ſhall not delay the Defendant of his Execu- 
tion. In Error, if the Plaintiff be Non- 
ſuited before Scire facias, whereupon the 
other ſues a N quare Exe utionen: 
non, &c. he may aſſign Errors on the ſame 
Sire facias. But if he had ſucd a Scire 0 
cias ad andiend Errores, and afterwards be- 
came Nonſuit, there on the Scire facias by 
the other he ſhail have Exccution, and 
ſhall nor be driven to anſwer to the Errors. 
Quere, and fee the Book at large; for the 
Caſe ſeems to be miſ put. 


5 
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In Falſe Judgment upon a Writ of Right Patent, or a Writ of Droit 20 E. 3. fl. 
Cloſe, the Nane ſhall nor aſſign Errors before the Records certified, * — 30 by 
as well (a) the Original as the Reſidue of the Record. And the Writ 3 34. 23 E. 
of Falſe Judgment lieth againſt a Stranger to the Judgment, if he be 3. . g. 
Tenant of the Land, without naming him who was Tenant and Party 
to the Judgment. Otherwiſe it is of a Writ of Error, for there he 
ought to name him who was Party to the Judgment, be he Tenant 
or not. (b) 


A And where the Tenant loſeth his Land by Falſe Judgment in a Writ [| 19.] 


of Right in a Court-Baron, he ſhall not have a Writ of Falſe Judg- 21 H. + 23s 
ment before that the Demandant hath entered upon him, Sc. Quod % ma 


H. 6. he 
vid. M. 38. E. 3. 15. Vid. 8 E. 4 19 ey hk 


B And where the Defendant in Faux Fudgment, after Appearance by Scire facias 


him, maketh Default, a Grand Diſtreſs ſhall iſſue out againſt him. to have Exe- 
And if he again make Default, or cometh and will not ſave his Default, Of the oh 
the Plaintiff in the Writ of Falſe Judgment ſhall have Judgment to , pleas. 
recover Seiſin of the Land againſt him: Quod vide M. 13 E. 2. 

the Writ of Falſe Judgment given in ancient Demeſn is ſuch: 


C Rex Vic ſalut' Si A. fecerit, Ec. accedas ad Cur B. Ec. & recordari 


fac Loquelam que eft in eadem Cur per parvum Breve noftrum de Recto 
inter A. Petentem, c. & habeas ibi nomina preditt quatuor hominum, boc 
Breve, & aliud Breve, Oc. 


D And in a Writ of Droit cloſe, if the Writ of the (c) Demandant be In Hill. 6. 


So quacungue via , 


abated, whereupon he bringeth his Writ of Falſe Judgment in the W: Pig 
Common Pleas, and there the Judgment is reverſed, and the Writ er Amo 
awarded good; then he ſhall hold Plea in the Common Pleas, and a 'twas held 

Judicial Writ ſhall iſſue from the Common Pleas, in Nature of Proteſta- by Holt ac- 
tion made in the firſt Writ ; and if the Proteſtation were in the Nature 2 
of Aſſize of Mortdauncefter, the Juſtices ſhall direct a Writ unto the ee 


: : : of Dyer 373. 
Sheriff to ſummon the Jurors to come out of ancient Demeſn thither, e 845 


and all the Matter ſhall be tried and determined in the Common Pleas : cauſe not 
And although the Judgment be given of the Land in the Common »arranted 


Pleas, yet the Land ſhall be ancient Demeſn. Qyod vide M. 3. E. z. in by 34. AT 
Title of Faux Fudgment. 4 Fnft. 270. | 40. 
N G 


And 


(a) See 31 E. z. F. Falſe Judgment 10. Errors examined or after, for otherwiſe if 
If Judgment be given in a Court-Baron he be ouſted, he ſhall have an Aſſize. Dyer 
without an Original, and the Tenant is 321. 
ouſted, tis a Diſſeiſin. See 19 E. z. Falſe (e) And fo it ſeems, whether the Judg- 
* 19 accordant, Note; a Copy- ment be affirmed or diſaffirmed, Execu- 

older ſhall be releived by Petition to tion ſhall be awarded in the Kings Court. 
the Lord. Mich. 8. 9 Eliz. Rot. 136. vide 39 H. 6. 5 4. and ſo on a Nonſuit, where a 
ante. 1 Writ of Falſe N is brought before 

(b) Or his Heir, Sc. Qgere if he dies Execution ſued. 12 H. 4. 23. pl. 5. Yet 
without Heir. 9 H. 6. 46. and 49. But if ſee Dye 373. If the Demandant brings « 
another than the Heir be Tenant, tis the Falſe Judgment, and it be reverſed, he 
ſafer Courſe to have a Scire facias againſt ſhall only be reſtored to his Action. 
him, ne — that the Court pro- Note, that of a judgment given in ancient 
ceeds to the Examination of the Errors. Demeſn of Lands at Commou Law, a Writ 


; 5 ia, there ought to be a of Falſe Judgment does not lie, becauſe it 
Lire facial againſt him, either before the is cora non judice. 7 H. 4. 28 ö. 


42 


(7) See 29 
H., 6. Fitz 
Return de 
Viſcount 21. 
6 H. J. 15. 
16. 


Writ of Falſe fudgment. 


And upon the Writ of Faux Fudgment, which is an Accedas ad Curiam, E 
if the Sheriff return that the Writ adeo tarde ver, quod Executionem e- 
Juſdem facere non potuit ; then he ſhall have a Sicut alias directed unto the 
ſame Sheriff: And if he return not that at die Day, then he ſhall have a 
Pluries to the ſame Sheriff. And he may have theſe Writs of Alias and 
Pluries out of the Common Pleas, where the firſt Writ was returned 
tarde, if he will, or he may have them out of the Chancery, Sc. See 
for this Matter in the Book of (*) Entries, fol. 114, and 115. And 
upon the Accedas ad Curiam, if the Sheriff return, that he will go unto 
the ſaid Court, Cc. and there pray the Lord to hold his Court, that 
he may do Execution of the Writ, and that the Lord refuſeth to hold 
his Court, Ec. by Reaſon whereof he cannot do Execution of the 
Writ ; then a Diſtriugas ſhall iſſue out of the Common Pleas, directed 
to the Sheriff, ro diſtrain the Lord, ſo that he diſtrain him to hold 
his Court at a certain Day appointed by the Sheriff; Et quod Vice, aſ- 
ſumpt* ſecum quatuor diſcretis Militibns, Ec. de Comitat', Ec. accedat ad 
Curiam, &c. & Scire fac hic in xv. Paſche, &c. & Record” illud tunc ha- 
beat, &c. & quod ſumm' pred” I. quod fit ibi, auditurus Record illud, Gc. 
Quod vide Lib. Intrac”, fol. 111. | 
There is another Writ of Faux Judgment; when there is a Plaint in F 

the County of Debt or Treſpaſs without any Writ, then the Writ of 


Faux Fudgment in the County ſhall be thus: Recordar fac Loquelam 


gue flit in eadem Curia fine Brevi noſtro, inter, Ec. de quadam trangſr”, 
Sc. unde idem A. querit” falſum ſibi ſact' fuiſſe judic, &c. And where 
Faux Fudgment is given in another Court than the County, upon a 
Plaint, or upon a Writ, then the Writ ſhall be thus: 

Rex Vie ur Si A. fecerit, Ec. tunc accedas ad Hundr A. de B. ve 
ad Curiam A. de C. & in pleno Hund vel Curia recordari fac” Loquelam 


| gue eſt in eodem Hund vel Curia per Breve noſtrum, vel ſine Brevi noſtro, 


de eo quod idem A. teneat prafat” B. conventionem inter eos ſactum de uno 
Meſuagio cum pertin' in F. unde queritur, Ec. 

And if a Baron and Feme be ſued in a Court-Baron by a Writ of G 
Right, and the Feme is received for the Default of the Husband, 
and plead there, and falſe Judgment is given againſt him, ſhe and the 
Husband may have a Writ of falſe Judgment, as appeareth by the 


| „ e 


nd there is another Writ there, where the Husband and Wife 
pray to be received in a Court-Baron in a Writ of Right upon the De- 
fault of Tenant for Term of Life, and were not received; and for 
Falſe Judgment given againſt the Tenant for Term of Life they ſhall 
have a Writ of Falſe Judgment, SS-. | 
There is another Writ of Faux Judgment in the Regiſter for him in 
the Reverſion, who prayeth to be received in a Court-Baron in a Writ 
of Right upon the Default of two Tenants for Life, where he was re- 
ceived for the Reverſion of one of the 'Tenants, and the Receipt was 
counterpleaded for the Reverſion of the other 'Tenant, and Judgment 
given, &c. And there it appeareth, that one Tenant was 'Tenant of cer- 
rain 


— — 
ACSC! "#4 2 — 
y — 2 $4 


ED SIN IO | - -) 33 " 


— AO 
— AdEStoe 


— > "ts 


"x. 3 2 — : 
1 2 wr Vn 


1 WET —_ 
woe Sas 6 "A. 3 1 e * 2 a . 1 - 
E 8 2d . * FIR D * . MC 2 e 4 


l 3 


See 


Writ of Falſe Judgment. 43 


tain Parcel of the Land, and the other Tenant was Tenant of the o- 
ther Parcel of the Land. 

1 There is another Writ of Faux Fudgment for him that hath Judgment Ante 18 H. 
given againſt him in the Court of a Lord, who hath Power to hold 32 E 3. 
Pleas before his Bailiffs by the King's Charter: But it ſeemeth that in * 
that Caſe he ſhall have a Writ of Error, and not a Writ of Faux Fudg- 
ment. ; 

Kk There is another Writ of Faux Fudgment directed unto the Sheriff, 
wiz. Accedas ad Curiam : Ad Curiam naſtram de Wincheſter, & in plena 
Curia illa record fac Loquelam que fuit in eadem Curia fine Brevi nofiro, 
ſecundum Conſuetudinem Civitatis * inter W. Petentem, & D. Le- 
nentem, de uno meſuagio in Winch. prædict', unde idem W. Ec. 2 

1 falſum fibi factum fuiſſe judic', Sc. But upon Aſſize of Freſh Force a 
Writ of Falſe Judgment doth not lie, but a Writ of Error. And if E 
the Writ of Falſe Judgment be returned before the — of the 1 E. 3. c. 5. 
Common Pleas, and the Defendant comes and ſaith and averreth that 
the Record is otherwiſe than it is certified, the Averment ſhall be re- 34 H. 6. 4% 
ceived, and that Iſſue ſnall be tried by the Country, or by thoſe who 
were preſent in Court when the Record was made, and by others of 
the Country; and if they come not, then the Enqueſt ſhall be by 


the Country, as appeareth by the Stat. de Anno 1 E. 3. cap. 5. Raſtal, 
Faux Fudgment 2. 


Writ de Executione Judicii. 


A W de Executione Fudicii lieth where Judgment is given in 
the Court of any Lord upon a Writ of Right Patent, or upon a 
Plea of Debt, or Trefpaſs, in the ſame Court, or in the Hundred, 
County, Court-Baron, or in any other Court of Record ; and if the 
Sheriff, or the Bailiff will not do Execution of the Judgment, then the 
by Party ſhall have this Writ directed unto the Sheriff, or the Bailiff, in 
1 which Court the Execution ought to be; and if they will not do Exe- 
1 cution, he ſhall have an Alias and a Pluries, with this Clauſe in the 
Writ of Pluries, vel cauſam nobis ſigniſices quare, Sc. And if they do 
not Execution upon this Writ, or return not ſome reaſonable Cauſe 
wherefore they delay the Execution, the Party ſhall have an Attach- 
ment againſt him who ought to have done the Execution retornable 
into the King's Bench, or into the Common Pleas. And if the Plea 
be in the Lord's Court-Baron, then the Writ of Execution ſhall be di- 
rected unto the Bailiff of the Court. But if the Plea and the Judg- 
B ment be given in the Sheriff's Court, as in the County-Court, then the 
Writ ſhall be directed unto the Sheriff himſelf to do Execution, and 
the Alias and Pluries ſhall be to the ſame Sheriff; and if they will 
not do Execution of the Judgment, then an Attachment againſt the 
Sheriff ſhall be directed unto the Coroners, returnable as aboveſaid, 
to anſwer, Sc. And ſo if the Writ de Executione Fudicii be directed 
to the Bailiffs of any Court _ any Lord, or unto the Bailiffs of a 
2 


Hundred, 


44 Mrit de Executione Judicii. 
Hundred, to do Execution, and at the Alias and Pluries they will do 
nothing, the Attachment ſhall be to the Sheriffs againſt the Bailiffs, 
returnable as aforeſaid, to anſwer, c. And if the Judgment be in 

' a Court of Record, then it ſeemeth that the Writ de Executione Judicii 
ſhall be directed unto the Juſtices of the ſame Court where the Judg- 
ment was given, to do Execution, and not unto the Officer of the 
Court. For if the Officer of the Court will not execute the Writs 
directed unto him, nor return them as he ought, the Judges of the 
Court may amerce him. The Form of Writ is: 

Heur', c. Lancaſtr ſalut'. Præcip' tibi, quod Execution judicii nuper 
reddit in Cm tuo de Loquela que fuit in endem Com* per Breve noſtrum 
de Recto, inter A. Petentem, 8 B. Tenentem, de uno meſuagio cum pertin 


in I. fine dilatione fieri fac, Ec. Teſte, Sc. (a) 


23 H. 6. 11. 
The form of 


Writ of Er- 
in 


ror to the 


(b) Writ de Error. 


Writ of Error properly lieth where Falſe Judgment is given in D 
any Court which is a Court of Record, as in the Common Pleas, or 
London, or other City, or other Place where they have Power to hold 


Juſtices of Plea by the King's Charter, or by Preſcription, in any Sum in Debt or 


the Com- 


mon Pleas is oh. Priſot Capital. Fuſt. & ſociis ſuis, & non Capital. Fuft. tantum ; for the Records there 


are not before him alone. But in the Exchequer the Writ is not 


nibus tantum. 
firſt Day, an 


ſaurario & Baronibus, but Baro- 


4 H. 6. 23. Error was brought 3 die from the Return, where the Judgment was the 


4 well, becauſe after the Judgment. 15 E. 4. 18. 
Exchequer into the Exchequer-Chamber Þ 


cap. 12, otherwiſe it is of other Courts. 


If a Record be removed out of the 


y Error, when Judgment is given, all ſhall be remanded 


into the Exchequer, and Execution ſhall be awarded there; but that is by the Statute of 31 E. 3. 


(a) Of Execution, E#c. in a Court- Baron. 
In Replevin the Defendant pleads, That 
he recovered on a Plaint in Debt 38 s. af- 
firmed in the Court-Baron of I. S. and 
that the ſame Cattle were taken by the 
Bailiff in the Place where, being the Fee 
of the ſaid I. S. and delivered to the De- 
fendant in Execution, and he was not dri- 
ven to Gage Deliverance, for he claimed 
Property, and the Iſſue was, That they 
were not taken and delivered to him in 
Execution; alli contra 38 E. 3. 3. 


Treſpaſs 


and ſold the Ox to D. and B. brought a 
Replevin againſt C. the Bailiff, and twas 
adjudged. 1. That if the whole had been 
ſo held by Fine at Common Law, it had 
been Coram non Fudice, and void. 2. For 
that Part only was ancient Demeſn, yet 
till Judgment reverſed the Damages [arc 
leviable. 3. That he might well rake the 
Beaſts by the Exccution in any Place with- 
in the Manor which 1s ancient Demeſn, 
tho' the Place where he took them is not 
ancient Demeſn. 4. That the Sale was 


And a like Caſe was thus: 4 brought & a good Execution, r.) H. 4. 28. Yer 
Writ of Right cloſe in ancient Demeſn a- Sec the contrary per Cur 4 H. 6. 1). and 


gainſt B. of 10 Acres, and made Proteſts- 
tion in Nature of an Aſſize, and recover- 
ed; and C. being the Bailiff of the Court 


took an Ox of B's on 5 Acres Parcel of 


the Land recovered (but in Fact thoſe 5 
Acres were held at Common Law by Var- 
tue of a Fine levied before the Recovery) 


22 40. 72. per Thorp, in the Caſe of a Re- 

covery in a Court-Baron in Debt. Ergo 

S & Vide optime Rot. parl. 21. E. 3. 
0 


1 
(b) But not the Writ original. 24 E. 
3. 24 | 
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Writ de Error. 


= Treſpaſs over the Sum of 40s. And if Falſe Judgment be given in 
9 London, or other Place, which is a Court of Record, the Party grieved 
a ſhall have a Writ of Error, and this Writ may be returned into the 
Common Pleas, or in the King's Bench, at the Pleaſure of him who 47 Af. 15. 
: ſueth the ſame. or aſbgn- 
1 E And when the Record is removed by Writ of Error into the Com- Sree bs 
4 mon Pleas or King's Bench, then the Plaintiff ought to aſſign his IA. 
Error, before he have a Scire facias againſt the Defendant ad audien- 38 H. 6. 30. 
dum errores. And if he aſſign divers Things for Errors, which the Note ; chat 
Court thinketh to be no Errors, he ſhall not have a Scire facias upon 1 
5 this Aſſigment. But after Errors aſſigned, and a Scire facias awarded — an If. 
= againſt the Defendant upon that Aſſignment, he ſhall not aſſign an Error ſue, and the 
*F in Fact, as to ſay, that the Plaintiff was dead at the Time of the Court ſaw 
q Judgment, or before the Judgment, c. But he may aſſign as many 
5 Errors as do appear in the Record, and it ſhall not be faid a double not good, 
1 Aſſignment. But he ſhall aſſign for Error but one Error in Fact, becauſe for it was ex 
4A this Error in Fact ſhall be tried by the County, and the Errors in the «ffgratione, 
1 F Record ſhall be tried by the Juſtices. | — — 
4 And upon a Writ of Error the Recor dit ſelf (a) ſhall be removed, ,, ons 
bl . one, 
br and not the Tranſcript of the Record; for upon a 'Tranſcript of a Re- and there- 
1 cord a Man ſhall not aſſign Errors, if it be not upon a Writ of Error fore the 
ſued upon Tranſcript of a Fine, there he ſhall aſſign Errors (b) upon 2 me 
the Tranſcript of the Note of the Fine ; and if the Juſtices do con- | 


f te the 
1 ceive Writ. 


(a) Ibid. And a Scire facias lies on ſuch 
a Tranſcript; alſo it ſeems that Judgment 


45 


the Original 
that it was 


rors in Common. 11 E. 4. 92. adjudg'd. 
Bur if there be a Variance between the Re- 


8 ſhall be given before they remand it, to pre- 


vent Loſs of the King's Fine. Lib. Intr. 
296. m. 16 E. 3. See 21 E. 3. contr. See 
alſo 22 E. 3 6. the Reaſon, viz. Becauſe that 
which is ſent into B. R. ſhall not be re- 
manded, and therefore a Writ was ſent to 
the Treaſurer and Chamberlains (of the Ex- 
chequer) to ſend the Fine extracted out of 
the Files on a Judgment reverſed. Sec 1. 
Mar. Dyer 89. Varney's Caſe; for there is 
no Chirograpker there if the Fine be af- 
firmed, See 10 Eliz. Dyer 274. þl. 44- 

See a Fine it ſelf removed out of Oxford 
50 Af. 9. The Plaintiff had Judgment, 
and the Defcndant brought Error and re- 
moved the Record, the which he let lie, 
without ſuing a Scire facias; the Plantitf 
prayed Execution, and had a Scire facias, 
and upon 2 Nihils returned Execution was 
awarded, and at the Exigent the Defendant 
comes and prays a Scire facias, and had it, 
for that he was not named, for Exattus fuit 
15 upon the Scire facias to have Execution, 
and not on the Writ of Error. 8 H. 6. 13. 

Note; If 2 Defendants bring ſeveral 
Writs of Error, and ſeveral Scire fa ias's, 
yet they may aſſign and continue the Ex- 


4 


cord and the Writ, there altho' a Tranſ- 
ſcript of the Record be ſent into B. R. 
and a Mittitur into the Rolls of C. B. yet 
the Record remains in C. B. and there 
ſhall be Execution granted, as if a Writ 
of Error be to ſend the Record of a Re- 
covery by A. againſt B. and the Record 
of a Recovery by A. againſt C. is ſent, this 
is without Warrant, and the Record till 
remains in C. B. 9 H. 6. 4. See 24 E. z. 
24. 43 

Note; Baron and Feme acknowledge a 
Deed, which is after enrolled ; the Baron 
dyes, and the Feme brings Error to re- 
verſe the Deed, for that it was enrolled 
by her being a Feme Covert, and for that 
the Court could not examine her without 
a Writ; and 'twas admitted to be good. 21 
Ot 4 ing and Examining E 

toning and Examin.ng Errors. 

In +; Sr the Defondene is out- 
law'd and taken, «nd then brings Error of 
the principal Judgment and of the Ont- 
lawry and aſſigns Error in the Principal, 
and 'twas held. 1. That the Outlawry 


ſhall not be reverſed, without making the 
Plantiff a Party by Scire facias, for the De- 
fendant 
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Writ de Error. 
ceive it Error, then they ſhall ſend for the Note of the Fine, and ſhall 


reverſe the ſame. Vide poſt. 72. D. 


In a Writ of Error, when the Record cometh in Court, if the 
Plaintiff all that Term do not aſſign his Errors; and although that 
he do aſſign his Errors, if he do not ſue a Scire facias ad audiendum Er- 
rores againſt the Defendant, returnable the ſame Term, or the next 
Term; all the Matter is diſcontinued, and the next Term he ought to 
ſue a new Writ (a) of Error out of the Chancery, upon that Record 


fendant is in Execution for him. 7 H. 4. 
40. 2. That he might well have a Writ 
of Error to reverſe both the principal 
Judgment and the Outlawry. 11 H. 4. 66. 
and may aſſign Error in the Principal, be- 
fore he reſorts to the Outlawry, for by 


reverſing the Principal, he reverſes the 


Outlawry. 11 H. 4. 6. 8 H. 7. 10. 7 AH. 6. 
44+ contra. 7 H. 4. 40. 3. He may fue 
to reverſe the Outlawry without finding 
Sureties for the Damages here. For by 
defeating the Outlawry, the Impriſonment 
is gone. 7 H. 4. 40. 4. If the Part 
leads a Releaſe of the Right to the Land, 
e ſhall be diſabled to reverſe the Princi- 


| 7 and yet he may aſſign Error in the 


rincipal, as in the Original, or in the 


| 3 and thereby reverſe the Out- 


awry, altho' there be no Error in that 
Proceſs. 11 H. 4. 6. adjudg'd. 

Sec 18 H. 6. 18. The Defendant in an 
Aſſize was taken by a Capias pro Fine, and 
ſued a Writ of Error, and found Sureties 
to ſue with Effect, and to pay the Fine to 
the King, and to ſatisfy the Party, if 
by — was afhrmed, and all this was 
in Chancery ; and thereupon he had a 
Writ to the Juſtices to deliver him and 
to ſend the Record into B. R. and it was 
ſo done, and there he aſſigned Errors 
which were no Errors, whereby no Scire 
facias iſſued, and *'twas moved that a new 
Capias E Fine ſhould iſſue, for that the 
Party had Intereſt in the Execution, ſo 
that on the ſaid Sureties found in Chance- 
ry, he ought not to be diſmiſſed, and there- 
fore the Diſmiſſion was Erroneous, for he 
ought to have had a Habeas Corpus, and re- 
moved his Body, and thereon to have 
found Sureties to ſatisfy the Party, or to 
render his Body to Priſon again, if Judg- 
ment were affirmed. 

(a) Note, If matter of Fact be aſſigned 
for Error, as that the Party's Attorney was 

udge, Oc. if the other pleads in nullo of 

atum, and confeſſes the Matter of Fact, 
and puts it in Judgment of the Court. Si 
Error, Oc. as 3 E. 6. Dyer 65. He may de- 


ties demur, and adjudg'd againſt the De- 


of Error before the Damages were taxed; 


directed 


mur thereto, and Sce Dyer 104. a De- 
murrer on the Errors aſſigned. And Note; 
the Defendant may aſſign for Error, that 
his Attorney had no Warrant, altho' he 
ated for his Advantage. 7 H. 4. 16. 11 
H. 4. 44. & 88. ; 

(a) See Error on a Judgment in Chan- 
cery on a Scire facias, upon a Recognance 
there, and reverſed in B. R. 14 Eliz. 
Dyer 315. And ſee Error in Chancery on 
a Judgment given in Chancery. 42 Af]. 22. 

Note; In Darrein Preſentment, the Par- 


fendant, for that he had brought a Writ 


for the Aſſize in ſuch Caſe is to inquire 
into the point of Damages, and yet twas 
adjudg'd, that a Writ of Error lies for 
that Judgment is rendred upon the Princi- 
pal, (i. e. the Right of Preſentation.) 

So where Damages are to be Taxed in 
a Writ of Ayel. 17 E. 3. 5. 21. 23. Aff. 8. 

Note; ſuch Court as may hold Plea a- 
bove 40 s. is a Court of Record, and yet 
may be by Preſcription. 9 H. 7. 11. 45 E. 
3. 24. 18 H. 6. Preſcription 45. per Cur? 
19 H. 6. 79, 8c. Where one preſcribes to 
hold Plea by Plaint in his Court of all 
Debts. 4 E. 3. 36. He that has Conuzance 
of Pleas has a Court of Record. 9 H. 6. 

8, 59 

Note; If the Plantiff be Nonſuit, Ec. 
the Court ought not to examine the Er- 
rors. 21 E. 4. 44 But if the Defendant 
Pleads in Bar of Error, Ec. as by Releaſe, 
Sec. yet if it be found againſt the Defen- 
dant, they ſhall examine the Errors. 21 E. 
3. 546, 8 E. 4. 8. and if it be found for 
him, the judgment ſhall not be affirmed 
or revers'd, but the Plaintitt ſhall be barr'd. 
9 H. 6. 48. 49 4. 

Note ; An Infant brought Error of a Fine 
levied by bim to A for Life, remainder to 
B. he cannot reverſe it without warning 
B. 21 E. 3. 56 a. Alſo, where A. recover- | 1 
ed againſt B. and enfeoffed C. and died, > 
B. brought Error, and 'twas held, 1f. That = 
the Judgment ſhall not be revers'd with- 2 

out 


q Writ de Error. - 
re&ed to the Juſtices before whom the Record is removed, to proceed 35 BG 12. 


f 8 upon the Record quæ coram vobis reſidet. . — = 
ff The Form to aflign Errors is to put a Bill into the Court, and to fay bath longer 


9 in the Bill, in hoc erratum eſt, Oc. and to ſhew in certain in what Things; Day of Re- 
| and in boc erratum eſt, and ſhew in certain another Thing; and ſo of turn than it 
i the reſt in which he will aſſign the Errors. But to ſay in omnibus erra- 9v8ht to 


N tum eſt, is not good, becauſe of the Incertainty. Janes td 
79 And in a Writ of Error he ought to aſſign his Error in proper Per- the Com- 
1 ſon, and not by Attorney, where he is in Execution by Force of the mon Pleas 
4 B Judgment. And in a Writ of Error upon Judgment given in the Com- 8 
7 mon Pleas, the Plaintiff cannot aſſign for Error, that the Juſtices of J. 


the Common Pleas did not give that Judgment, but the Clerks of their l - = Jo 
"y own Heads; neither can he aſſign for Error, that the Jurors gave their 7 H. 7. 4. 
is Verdict for the Defendant, and that the Juſtices entered it for the ** H. & 43: 
i Plaintiff, and gave Judgment for him, becauſe that this Aſſignment is C21. 
contrary to that which the Court doth as Judges, Sc. 


OY C And if a Man be vouched, and entereth into Warranty and loſeth, 3 Co. 40. 
© he may have a Writ of Error, and aſſign the (a) Errors which happened _ 3. Af, 
4 betwixt the Demandant and the Tenant, or betwixt the Demandant WON 


5 
and the Vouchee And ſo he in the Reverſion who prayeth to be re- — 


ceived upon the Default of the Tenant for Life, or for his faint Pleading, one pendant 
if he be received, and pleadeth, and loſeth, he ſhall have a Writ of Er- the > ark * 
ror, and aſſign the Error betwixt the Demandant and (b) the Tenant, Pq. for 
or between the Demandant and him who prayeth to be received. And Life; or if 
if Tenant for Life loſeth by Default, he in the Reverſion ſhall have a the Tenant 
Writ of Error, although he were not received, nor prayed to be re- in Fee pray 
ceived, and ſhall aſſign for Error the Matter which was betwixt the —— pol 
Demandant and the Tenant who loſt by Default. 8 H. 4. 55, 56. 7 nat 2 
D A Man ſhall aſſign an Error in Law as the Caſe is: As if the Hus- in theſe Ca- 


band and Wife levy a Fine of the Lands of the Wife unto a Stranger, ſes be in the 
the 


ont making the Heir of 4. a Party by may have Error, as if the Tenant aliens 
Garniſhmenr, either as to the Land or pending the Writ, and afterwards Judg- 
the Perſons. 2. That he might have a ment is given againſt him. 21 E. 3. 53. 54- 
Scire facias againſt the Heir and Tertenants F. Error 4. 12 Aff. 41. he may bring Er- 
in the ſame Writ without naming the Ter- ror, and if he reverſes the Judgment, the 
renants Names, or, 3, He might have a Feoffee may enter upon him. 
Scire facias againſt the Heir, ad audiend” So he in Reverſion or Remainder on 
Errores, and afterwards a S. ire facias againſt an Eſtate, Tail may aſſign, @c. er 
the Tertenants, to have Execution. 8 H. 188. And thereupon the Tenant ſhall be 
4. 17, c. or if he has no Heir, a Scire reſtored. 8 H. 4. 5. 
facias lies againſt the Tertenants. See 8 See 4 Eliz. Dyer 241. 21 H. 6. 29. 15 E. 
H. 6.35 b. 4. being Guardian of B. reco- 3. 1. Error 72, 32 E. 3. Error 73. Poſt. 
vers in a quare imped.t, and dies, the De- 108. 4. 5 
ſendant brings, Error, and after a Scire fa- (b) Note alſo; the Vouchee may afſi 
cias by C. the Heir of 4. againſt B. and Error between the Demandant and Te- 
the Incumbent, not naming 4.'s Executor, nant, and ſo of Tenant per Reſceit. 8 H. 4. 
— adjudg'd Good. For A. wos Guardian 5. 8 H. 4. 3. But the Tenant himſelf) 
y reaſon of the Seigniory. See a Scire ſhall not have Error, becauſe he is out of 
facias againſt a Defendant in the ſame Writ Court. Quere, 17 E. 2. Recovery in Va- 
of Error. 34. Af. 7. or 17. 8 H. 6.356. lue 32. 


() Note; He who is only Tenant in Law * 
4 | 


Reverſion 
ſhall have 
Error. 50 


E. 3. 5- 


But Ouere, 
if the Judgment ſhall be reverſed, an 
Life of the Husband. 


20 Aſſ. 2. c. 
3. ac. 21 E. 
3. Fitz. Er- 
ror 4. 7 H. 
6.39. Matter 
in Fait muſt 
be pleaded, 


and ſhall not 


be aſſigned 
for Error. 8 


E. 4. 19. By ment given in a Writ o 


Pigot and 
Choke, in 


Joynt-tenan- 


cy, General 


Tenancy, M 


8 H. 5. 2. 
Co. 40 4. 
45 59 4s 

40 E. 3. 15. 

vid. 21. E. 3. 

46. Br. Er- 

ror 65. and 

Trial 35. 

19 H. 6. 12. 


Writ de Error. 


the Wife being within Age, they ſhall have a Writ of Error during 
the Nonage of the Wife, and ſhall aſſign that for Error, and that is an 


Error in Law of the Court. 


d that Execution ſhall be awarded, or ſhall ceaſe during the 


Alſo in a Writ of Entrie ſur Diſſeiſin, if the original Writ want theſe p 
Words in the Writ, (a) Quam clamat eſſe jus & hereditatem ſuam, if the 
Tenant admit of the Writ, and plead to the Action, and loſeth, he 
ſhall not aſſign this Fault in the Writ, becauſe he hath admitted the 


Writ to be good by his Plea. 


And ſo in a Writ of Detinue of Charters 


concerning (b) certain Lands, if the Plaintiff in his Count do not de- 
clare the Certainty of the Land in the Count, if the Defendant do ad- 
mit the Count good, and JO unto the Action, and loſeth by Judg- 


Error ſued by him; he ſhall not aſſign for 


Error the Fault in the Count ; becauſe he hath admitted the ſame to 


be good by his Plea. Tamen Qlære. 


iſnoſmer, taking of Husband pendant the Writ, and the like, which prove the Writ a- 
batable ; there if the Party plead other Matter, and admit the Writ, he ſhall not have Error: Con- 


tra of Death or other Thing, which prove the Writ abated, 


(c) And a Man ſhall not aſſign for Error a Thing which is for his 
Advantage: As to ſay and aſſign for Error that he had Day, and that 


the Day was for long 
not aſſign for Error t 
eſſoined, or had Aid : 
had Aid ; becauſe the 


er Time than the common Day; and ſo he ſhall 
at he was not eſſoined, where he ought not to be 

ranted unto him, where he ought not to have 
e Things are for his Advantage. Poſt. 22. D. 


(d) If falſe Judgment be given before the Juſtices of the Biſhop of G 


Falſe Judg- Durbam in the County Palatine, the Party grieved ſhall have a Writ 
ment in 


of Error there before the ſame Biſhop M. 14 E. 3. And if he 


(a) See 21 E. 3. 54. F. Error 4. If an 
Avowry be quaſhable, for that it is retur- 
ned by the Bailiff of the Franchiſe, where 
it ſhould be recited by the Sheriff, or if 


the Writ be abatable and not challenged ;- 


this ſhall not be aſſigned for Error; contra, 


if it be abatable, per Officium curiæ. 3 U. 4.7. 


(b) Sce a Judgment on an Indictment of 
Conſpiracy, where the Defendant had 
leaded Nor guilty, revers'd, for that the 
lace where, and the Day of Conſpiracy 
were not ſhewn. 24 E. 3. 75. 
(e) An Attorney appears for one with- 
out Warrant; 'tis Error. ) H. 4. 16. At 
the grand Cape, one appears as Attorney 
for the Tenant, and wages his Law of 


- Non-ſummons, and at the Day makes De- 


fault, the Tenant brings Error, and Aſſigns 
that the Attorney had no Warrant; and by 


Judgment by Default, &c. and 


ive 


alle 


the better Opinion Judgment was revers'... 
For the Continuance was taken without-the 
Party, and the Judgment could not be good 
on the ſecond Default; for it is but a 
there 
ought to have been rwo Defaults recorded 
apainſt the Tenant. See 8 H. 5. 2. 14 E. z. 
Error 6. 19. H. 6. 12. 

(d) See the Form of a Reverſal of a 
Judgment in Cheſter. Lib. Intr. 290 4. b. 
Reg. 17. 6 H. 4. 9. 34 H. 6. 42b. Dyer 
320, 321, and 345. Note; Error lies not 
on a Judgment revers'd in the Cinque 
Ports, but coram Cuſtode quinque Portuum, See 
Dyer 376. Alſo a Judgment in Durham ſhall 
not be revers'd in C. B. but in B. R. Paſ. 
29 El. 3 Hagbes's Abr. 207. Morton's Cale. 


See 14 E 3. F. Error 6, and 8 Elz. Dyer 
250. i 
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Writ de Error. 49 


falſe Judgment, then the Writ of Error ſhall be ſued in the Common ** before 
Pleas, or in the King's Bench. 22 E. 3.3. 23 E. 3. 22. 2 R. 3. 2. 7 Juſtices, Er- 


rors there 
H. 6. 28. | ſhall be re- 


verſed in 
B. R. if there be Juſtices there; but by Forteſcue it ſhall be reverſed in Parliament, 19 H. 6. 12. Er- 
ror in County Palatine ſhall be reverſed in B. R. 21 H. 7. 33. per Fineus Erroneous Judgment in 
County Palatine ſhall be reverſed there by Commiſhon. 37 H. 6. 13. Error in Chancer reverſed in 
Parliament. But ſee 14 El. Dyer 315. That Error upon a Scire facias upon a Recognitance was re- 
verſed in B. R. which ſeemeth contrary to 37 H. 6. 13. 


14 And if a falſe Judgment be given for the King in any Suit or Action,! H. 4 37- 


the (a) Party grieved ſhall have a Writ of Error, and aſſign bis Errors, : H. J. 13. 
without ſuing forth any Scire facias againſt the King ad audiendum Er- , 
rores, becauſe that the King is always preſent in Court; and that is 
the Cauſe of the Form of Entries of Suits for the King is ſuch: 
Chriſtophor* Hales, Attorn Domini Regis, qui pro Domino Rege ſequitur, 
Sc. ven bic in Cur, Sc. and not, Dom Rex per C. H. Attorn ſuum, 1 H. . 13. 
den hic in Cur, becauſe that the King is always preſent in Court. It is ſaid, if 


any be to 
reverſe Outlawry in Felony, when he cometh in upon the Indictment, he ſhall aſſign his Erroe bo- 
fore he proſecuteth his Writ of Error. 


(b) Error in the King's Bench in the Proceſs where Vide 4 E. 4. 41. 24 E 3. 34 7 H. C. 
it is the Default of the Clerks, ſhall be rever- 28. Hidebrad's Caſe. 19 H. 6. 2, 15 E. 


. . 6. 17. h 
ſed in the ſame Court by a Writ of Error ſued ff 8 we 


by the Party before the ſame Juſtices: But not a Superſudeas, and appear and Plea 
without ſuing of a Writ of Error, although it be in the Common Pleas, the Utlary 
the ſame Term. But in the Common Pleas, after 3 do ir ſed an wy _ * 
Judgment given the ſame Term the Fulton may „ a doowrk. Zn 


; : contra, if it be in another Term, but 
reverſe their own Judgment upon Error in the Defendant doth not appear and 


Proceſs, or for Default of the Clerks, without plead. 

any Writ of Error ſued forth; but in another 

Term, the Party ought to ſue forth a Writ of Error thereupon re- 

turnable into the King's Bench. Bur of an Error in Law which is the 
H 


Default 


(a) Note; he ought firſt to ſue by Peti- out a Writ of Error; per Wefthury : And See 


tion to the King. See where a Writ went there if Judgment be given; where there is 


to the Juſtices to examine the Errors, boc 
non ob ſtante. 24 E. 3. 35. 36. Hill. 29 Eliz. 
3- Hughes 308. 

b) See the Form of a Writ of Error 
in Plarliament, Dyer 375. 

As if before the quintus Exaus, the 
Party appears, and has a Swperſedeas of Re- 
cord, be it in Term or in the Vacation, 
tho" it is not ſhewn to the Sheriff at the 
Day of the Exigent or Cafias wtlagatum, 
he way avoid the Outlawry the ſame Term, 
in C. B. contra in B. R. Sce 4 H. 4. 1 4. b. 
4 E. 4. 42. 10 H. 5. 16. 9 H. 6. 12. 44 4. ö. 
And if he comes in at the Return of the 
Exigent, he may reverſe it in B. R. with- 


a Default in awarding the Proceſs, or in the 
Return, tis ill. For there the Tales was re- 
turned without being awarded, and on a 
Writ of Error brought, three Points were 
agreed, viz. 1. That tho' on an Erro- 
neous Judgment given on an Original in 


B. R. Error does not lie there, except for 


Error in Proceſs by Default of the Clerk, 
or in the Return by Default of the Sheriff: 
Yer there i. e. in C. B. a Writ of Error, 
ſhall be granted for Error, either in the 
Record, or in the Proceſs, or in Redditione 
H 2. That in the ſame Term the 
oll is not recorded, but is only in the 
Breaſt or Remembrance of the Judges, and 
therefore 


— — — 
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Default of the Juſtices, the ſame Court cannot reverſe the Judgment by a 
Writ of Error, nor with a Writ of Error, but this Error ought to be 
redreſſed in another Court before other Juſtices by a Writ of Error. 

And he which confeſſeth the Demandant's Action ſhall have a Writ K 
of Error to reverſe that Judgment, againſt his Confeſſion upon Erro- 
neous Judgment given. 

In Plea of Land againſt the Tenant, and the 'Tenant dieth, he (a) who L 
is Heir of the Tenant to that Land ſhall have a Writ of Error, and 
not he who is his Heir at the Common Law: As in Borough-Engliſh, if 
the Tenant loſe the Land by Erroneous Judgment, the youngeſt Son 
ſhall have the Writ of Error. (b) And ſo he which is Heir unto the Speci- M 
al Tail ſhall have the Writ of Error, if the Land be loſt by Errone- 
ous Judgment: The Tenant may have one Writ of Error, and the 
Vouchee another Writ of Error upon the ſame Judgment ; and ſo the 
Tenant, and the Vouchee by Receit, and all depending at one 'Time. 
And an Executor or Adminiſtrator ſhall have a Writ of Error upon a 
Judgment given againſt the 'Teſtator for Debt or Damages. And ſo the 
Heir ſhall have a Writ of Error to reverſe an (c) Outlawry of Felony 
pronounced againſt his Father, to reſtore the Blood betwixt him and 
the Father. And if a Man plead in any Action, and the Juſtices will 
not allow thereof, and the Party makes his Bill upon it, and prayeth 
that the Juſtices will Seal this Bill of his (d) Exceptions or Plea; and if 


they 


50 


Yet Note, 9 
H. 7. 24. is 
that the Heir 
at the Com- 
mon Law, 
fall have it. 
3 H. 4. 19. 
the Daught. 
to the Tail 
brought Er- 
ror, altho' 
a Son were 
Heir at 
Common 
Law. Vid. 

1 Ma. Dyer 
89, 90. 

20 E 3. Fitz. 
Error 2. 

11 H. 4. 65. 
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therefore in the ſame Term they may a- 
mend by the Common Law, even after 
— ; yea, tho“ a Writ of Error be 

rought. (See Tutchins Caſe 6 Mod.) And 
in C. B. where in the principal Caſe, a 
Tales was in Fact awarded, but not entred 
on the Roll, it was amended after a Writ 
of Error brought, it being in the ſame 
Term. 7 H. 6. 28. See 2 R. 3.21. and 8 
H. 6. 37. 

See Dyer 195. an Outlawry after Judg- 
ment revers'd, becauſe alrho' a Capias lay 
on the Writ, yet the Proceſs for it was 
not till after the Judgment diſcontinued. 
And Note; If a Plea be diſcontinued, and 
the Plaintiff be afterwards Nonſuit, yet 
he ſhall have Error or Falſe Judgment, as 
his Caſe is. 22 E. 3. 24. 

(a) See accordingly 3 H. 4. 19, And 
that the Writ ſhall be brought generally 
as Heir, and that on Exception taken 
thereto, that he is not Heir, he ſhall ſhew 
the Special Matter. See 9 H. 7. 24 b. con- 
tra, viz. A. and B. his Wife are Tenants 
in Tail Special, and to their Heirs; they 
ha ve Iſſue C. 4. dies, B. and C. levy a 
Fine, C. dies without Iſſue, D. as Heir to 
C. brings Error, Sc. 1. Lor that it 
does not appear that C. was Heir to the 
Wife, Sc. 2. That he ought to make 
him Heir to 4. for he may be only of the 


half Blood to C. And See Vernay's Caſe in 
ors 89. In a Suit brought as Couſin and 
eir, he ſhews how he is Heir. 

(b) See 8 H. 4. 3. accordant; and if 
. be revers' d againſt the one, it 

all be revers'd againſt both. Sce 2 H. 7, 
10. And ſupra the Notes Fil. 21. C. 

(e) But he ought to ſue a Scire facias, 
that the Lord may ſeize for the Eſcheat. 
8 H. 6. 2. pl. 9 ult. Lib. Entr. 308 b. 

Note ; Error in the principal * 
ſhall reverſe the Acceſſary, and e contra. 
If a Judgment be of Record againſt a 
Parſon in Annuity, in a Scire facias againſt 
the Succeſſor; he ſhall not plead in Bar of 
Execution, that the Judgment was Erro- 
neous, and if he does fo, Execution ſhall 
be awarded; and if he after brings Error 
on the Judgmanr, if on the Scire facias he 
aſhgns Error in the principal judgment; 
this is not good, altho' the whole Record 
of the Judgment be recited in the Scire 
facias; and therefore if the Judgment be 
affirmed on the Scire facias, yet he may 
have Error on the Principal, and thereby 
reverſe the Judgment on the Scire facias, 
and he ſhall be reſtored to all that he loſt 
on the Scire facias : Adjudged 11 H. 4. 47. 
Sec 9 H. 6. 13. accordant. 

(d) See 11 H. 4. 52. per Huli. the Bill 
of Exceptions is no Part of the Record, 

be foro 
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they do - cooergy durch as is contained in the Statute of Weft. 2. cap. 3. the 
Party grieved ſhall have a Writ of Error, and may aſſign Error upon 
that Bill ſo ſealed, and alſo in the Record, or in one of them, at his 
Pleaſure : But this Bill ought to be ſealed by the Juſtices before Judg- 
ment given by them, and not after, as it appeareth Au. 11 H. 4. 3a, 
6 2. 
de Succeſſor of an Abbot, Prior, or Parſon, or ſuch Bodies Corporate, vid. 3. H. 3. 
ſhall have a Writ of Error of a Judgment given againſt their Predeceſſor; the laſt Caſe, 
of all 'Things which touch the Succeſhon or Corporation. But if a Man _— 
recover againſt a Parſon or a Biſhop, Debt or Damages by Judgment or * E. 3. Ex- 
Action Perſonal, their Executors ſhall have the Writ of Error upon that ror 69. 12 
Judgment, and not their Succeſſors, becauſe that Matter doth not con- ; $- ante 
cern the Corporation. a 
If a Man ſue forth Execution erroneouſly againſt the Recogniſor 18 E. 3. 25. 
upon a Recogniſance, the Feoffee of the Recogniſor ſhall have a Writ 17 AM. 24. 
of Error. (a) Ifa Man purchaſe his Pardon of an Outlawry, yet he may = 3 
have a Writ of Error to reverſe the Outlawry. 11. 18 E. 3. (b) But if Ned by 
a Man do diſclaim in a Præcipe quod reddat of Land, and the Demand- gall not 
ant doth recover, the Tenant ſhall not have a Writ of Error againſt have Error. 
his own Diſclaimer : But if he plead Non-tenure, and the ſame be found 2 8. 
againſt him, for which the Demandant recovereth, the Tenant ſhal * * 2 
have a Writ of Error. H. 6. E. 3. A Man condemned ſhall not aſſign ſtranger 
Error in the Proceſs; but in the Original Writ he may. mall not 
It is no Error to ſuffer one to make Attorney in an Action in which * Error. 
he ought not to make any Attorney. 7 H. 6. 21. Firs 3 
(c) Upon falſe Judgment given in the Common Pleas in Ireland the Writ 58 
of Error ought to be ſued there; and returnable in the King's Bench in 21H. 3. 31, 
Ireland ; but upon a Judgment given in the King's Bench in Ireland, J E. 2. Error 


[ 22.) 


D 


the Writ of Error ſhall be ſued and returned in the King's Bench in — — 
England. brought hers 
but upon De- 


fault of Juſtice of the King's Bench in Ireland. And note that it is ſaid, that there is no Original 
but the ſame remains there; and ſo is 37 Aſſ. 5. Fitz, Al, 328. : Sina l here, 


H 2 (a) When 


before that it be acknowledged, (i. e. en- 
tred, c.) And 11 H. 4. 65. By good O- 

inion, one of the juſtices may deliver the 
Pill into Court without a Scire facias ; yet 


H. 4. 92. per Gaſcoign, and Huls. twas held 
clearly, that the Bill may be ſealed after 
the Record removed by Writ of Error, 


(a) Poſt 104. G. See 24 E. 3. 42. 43. ac- 


in that Caſe a Hire facias iſſued, and the 
1 came and acknowledged their 
cals; and 'twas held that this Acknow- 
ledgment of the Juſtices might be made 
long Time after the Writ of Error brought, 
and after the S ire ſa ias awarded, and that 
no new Scire facias ſhall iſſue; for it is now 
become Parcel of the Record ab initio, 
as in the Caſe of Diminution alledged after 
a Scire facia;, The Defendant ſhall not al- 
ledge Diminution in the Bill of Excep- 
tions, but ought to have ſhewn his Caſe 
when the Juſtices came to ſet their Seals. 
See 1 H. 4. 92. 


Sce allo 11 H. 4. 67. and Note 11 


cordant. But he ſhall not be reſtored to 
his Chattles againſt the King, and Note ; 
the Error there was a Diſcontinuance of 
the Proceſs. See *. 10. accordant. 
Yet it cannot be alledged at the Scire fa- 
ciasr, without the Charter (or Writ) re- 
turned, and the Plaintiff has counted. 
vide 4 hs G. 

(b) 3 H. 4. 20. 19 E. 3. Error 735. 
6 E. 3. 7. 36 E. 3. Error 6. and 82. 

(e) Of Errors to reverſe judgment in 
Ireland, ſee Shower's Parliament Caſes. 

And to reverſe a Judgment of Reverſal 
given in the King's Bench in Ireland, ſee 
34. Al. 3. 


Writ de Error. 


(a) When the Record cometh into Court by a Writ of Error, - the F 
Plaintiff ſhall aſſign his Error, and ſhall have a Scire facias before the 
Record ſhall be entered ; for the ſame ſhall not be entered before the 


Parties have Day by the Scire facias. 


And the Proceſs in this Writ is Alias and Pluries, and upon that At- G 
tachment ſhall be awarded againſt the Judge, who ought to return the 
Record, to whom the Writ was directed: And the Pluries may be re- 
turned into the Common Pleas, or into the (b) Chancery, if the Pluries 
iſſueth to the Juſtices of the Common Pleas to remove the Record; 
and if the Writ iſſueth to another baſe Court, the Pluries ought to be re- 
turned into the Chancery, or into the ſame Court where it is made 


returnable. 


And if it be returned into the Chancery with the Record, 


the Chancellor himſelf with his own Hands may put the Record into 
the Common Pleas without any Writ of Aittimus thereunto, and that 
as well as if he had ſent a Mittimus with the Record. (c) 


(a) Here Note; If the Record be re- 
moved for Error, but the Party does not 
aſſign his Errors, he who recovers may 
have a Scire facias for Execution; and if 
he has Execution awarded by Default, yet 
the other may come and aſſign Errors in 
the Parliament, and then have a Scire fa- 
cid u audiend Errores. 9 H. 6. 13. See 
rdant 17 E. 3. 21. 

Note; A Seire facias ad audiend' Ervrores 
ſhall iſſue againſt the Tertenant and Heir of 
him who is Party to the Record; but the 
Heir is Plaintiff, and by his Death the 
Scire facias ſhall abate. Note; The 
Plaintiff may Eleft a Scire facias _ 
the Heir only, and after Reverſal to 
him, take another Scire facias againſt the 
Tertenant, ad audiend Errores, or he may 
take it againſt both together. 47 Ap. 4. 

(b) The Chancellor may ſend the Re- 
cord into C. B. 17 E. 3. 21. 5 H. 5. 1. in 
a Certiorari. See 9 H. 6. 4. that Part of a 
Record may be delivered to the 3 
of B. R. by the Chief Juſtice without a 
Writ, when the other Part was delivered 
by Writ. > 

(c) What Record ſhall be removed by 
Writ of Error ? 

Note ; If Judgment be given in a Fran- 
chiſe, or inferior Court by a Writ of Er- 
ror, the Original ſhall be removed; but if 
it be given 1n C. B. the Original ſhall not 
be removed without a ſpecial Writ (for 
it's Removal.) 34 Af. 7. Yet ſee an O- 
riginal not removed in Caſe of Error 
brought on a Judgment in Oxon. in a Writ 
of Right, for that if the Judgment were re- 
verſed, the Party might proceed on the ſame 
Original in Oxon. or he might pray a Writ 


Error 


to remove the Original into B. R. and ſo 
proceed thereon in B. R. 37 Af. 5. 17. 
- 2 22. See Danverss General Abr. Tit. 


Where a Writ of Error ſhall be a Su- 
perſedeas, c. If the Party be in Cuſtody 
on a Capias ad Computandum, he ſhall not 
be taken out of it by a Writ of Error, 
21 H. 6. 26. 

Note; 1. If after Judgment Execution 
be awarded, and Error brought, and then. 
the Party is taken, he is well taken, for 
a Superſedeas ought to have iſſued (upon 
the Writ of Error) out of C. B. direted 


to the Sheriff; for the Writ of Error is no- 


Superſedeas as to the Sheriff, but if the Par- 
ty removes the Record, he may find Sure- 
ries, and have a Superſedeas (directed to 
the Sherift) out of B. R. 20 H. 6. 4. 
7 H. 6. 42. 44. : 

But Note ; If no Execution be awarded; 
1. The Writ of Error is a Swperſedeas to 
the Award of Execution ; but 1 the Party 
be Nonſuit, and brings another Writ of 
Error, this is no Superſedeas to the Award of 
Execution, nor ſhall any Superſedeas be di- 
rected to the Sheriff on this ſecond Writ ; 
and yet if he ſends the Record into the 
King's Bench on this ſecond Writ, he ſhall 
have a Swperſedeas there on Sureties found. 
20 H. 6. 4. 19 H. 6. 8. But if the Writ 
of Error be diſcontinued by the not coming 
of the Juſtices, c. the ſecond Writ is ſu- 

rſeded. 6 H. J. 16. But if a judgment 

given in & Oware Impedit, and the Party 
ſues out of (or on) the Rolls a Qyare non 
admiſit, and pending this, the other brings 
a Writ of Error, the Record ſhall be. 
ſent notwichſtanding this Writ; and when 


the 


H 
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OTE that if any erroneous Judgment be given in the Courts be- Nat. Bre. 1. 
fore the Sheriffs of Londm, the Party grieved ſhall have a Writ — 
of Error out of the Chancery, directed unto the Sheriffs, to bring that ert uas rc. 
Record before the Mayor and Aldermen in the (a) Huſtings of London, ceived in 
which Huſtings is a Court holden before the Mayor, Sc. And there the Com- 
the Record ſhall be examined: And if there be Error, they ſhall re- mon Pleas 
verſe the Record there by the Cuſtom of the ſaid City. And if the She- 10 acknow- 


, led 
riff, after the Record is removed before the Mayor, c. in the. Huſt- ira 0 
ings, will award Execution upon the Record 1 the Party, the where they 


Party againſt whom the Execution is awarded ſhall have a ſpecial Writ — not 

out of the Chancery, directed unto the Sheriffs, that they take ſufficient 1 
Sureties of the Party to ſatisfy the King, and alſo the Party, of that „ichout a 

which appertaineth unto them, if the Judgment be affirmed, and that writ, Quere 
they ſurceaſe to do Execution ; and if they have taken the Party in Ex- 8 
ecution, that they deliver him out of Priſon. And the Form of the geg f ie 
Writ is ſuch: | | 1 


not. Quære 


That a Sta- 


the Uſuage at this Day. So of an Infant, 21 E. 3. 29. Br. Error 62. Vid. 32 H. 8. : 
ced inrolled ſhall not be taken by the Common Law of an Infant or Feme Covert. Contra 


tute nor 


by the Cuſtom of London, per 29 H. 8. 23. and 7 E. 4 5. Lis 


Rex Majori & Vic? London. ſalut*. Ex parte R. Ec. nobis eft oftenſim 
quod cum ſecundum Conſuetud" in Civitate prædicta, in caſu quando aliquis, 
ſive Querens, ſive Defendens, queritur, quod in Loquela que frerar in Curia 
noftra coram Vic' Civitatis prædict“ Errores aliqui interven, & record & 
proceſſ. Loquelarum illarum cauſa erroris interveniemis venire faceret in Hu- 
ſtingo Civitatis prædict', ad Errores illos corrigendos, Vicecom Civitatis il- 


ius execution” prioris judicii coram eis reddit” ſaciend ſuperſed* debeant, pen- 


' Scive ſaciag, 


the Record is ſent, the Quare non admiſit 


being a Judicial Writ, and all the Pro- 
ceedings thereon are determined ; for by 
Reverſal of the firſt Judgment, all that 
which depends thereon is reverſed ; and 
the ſame Law is in a Scire facias to reverſe 
a judgment. See 26 E. z. 75. and 2 H. 6. 
4 Sce alſo Stat, 3. Fac. 1. c. 8. 

A Scire facias iſſued upon a Fine, the 
Tenant made Default, and at the Day 
given a Writ of Error was brought on the 
Fine; no Judgment ſhall be given on the 
ut the Plaintiff may have 
Debt on a Recovery, altho* the Record 
be removed by Error, either pending or 
before the Writ of Debt brought ; for the 
Writ of Error is as a new Original. 


On a Devaſtavit on a Judgment in Debt 


the Record affirmed. 10 H. 6. 6. 


dent ibus 


againſt Executors, a Scire facias iſſued, and 
on Iſſue found for the Plaintiff, the De- 
fendant had a Writ of Error on the Ori- 
ginal Recovery ; yet Judgment ſhall be- 
4 in the Scire ſacias, that Execution 
all be awarded, ſed sefſet Executio until 
Cur". 
Note; This Scire facias is in Nature of a 
new Original, as if one recovers in Af- 
ſize, and after brings a Rediſſeiſin, and 
afterwards Error is ſued of the Judgment 
given in the Aſſiae; yet the Sheriff ſhall 


go to the ment in the Rediſſeiſin, be- 
cauſe tis in Nature of a new Original. 
See 9 H. 5. 13. 


(a) Vide Rot. Parl. 8 E. 2, m. 17. The 
Cale of Fob, Bonaventure. 
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dentibus in Huſtingo Recordis & proceſſibus Loquelarum illarum indi ſcuſſarum; 
ac nos nuper ad proſecutionem pref. R. ſuggerentis Errorem in Records & pro- 
ceſſu Loquele, que fuit corari vobis prefat Vie in Curia noſtra Civitatis præ- 
dict per Breve noſtrum, inter A. & prædictum R. de eo quod idem R. c. 
interveniſſe manifeſtum, vobis pracipimus quod Recordum & proceſſum ejuſdem 
coram vobis in Huſtingo pradit?” venire faceretis ad Errorem, . fuerit, 
corrigend; vos nibilominus Vicecom (pendente in Huſtingo prædict' ditta 
Loquela de Errore indi ſcuſſa) executionem prioris judicii fieri faciatis minus 
Juſte, in ipſius R. diſpendium non modicum & gravamen: Vobis igitur praci- 
pimus, quod fi ita fit, quod idem R. invenerit vobis ſufficientem Secur de Sa- 
ticſac tam” nobis, de eo quod ad nos in hac parte pertinet, quam prefat” A. 
de arreragiis & dampnis ſibi in hac parte adjudicatis, fi contigerit pri mum 
judicium affirmari, & ad factendum ulterius & recipiend* quod Curia noſtra 
conſideraverit in hac parte; tunc execut* prioris judicii faciendo ſuperſedeatis, 
pendente in Huſt ingo predic? Loquela de Errore ſupradict'. Et fi idem R. 
occaſione judicii illius captus fit, & in pri ſona noſtra detentus, tunc ipſum R. 

a priſona illa, fi occaſion” prædict, & non alia, detineatur in eadem, per 
ſecuritat predif interim deliberar faciatis, ut dict Loquelam ſuam de Er- 
rore proſequi poſſit. Teſte, Qc. 

And it appeareth by this Writ, that a Man ſhall have an Action a- A 
gainſt any Perſon in London, by Original out of the Chancery directed 
unto the Sheriffs of London, and that they ſhall hold Plea thereof. And B 
a Man ſhall have the like }/rit of Error upon a en given in Lon- 
don before the Sheriffs by Plaint ſued there before them, without any 
Writ original ſued, Sc. And the Writ of Error ſhall be directed unto 
the Mayor, and alſo to the Sheriffs, although that the Judgment be 
given in the Sheriffs Court before them, to remove the Record into the 
3 to reverſe it there, if, Sc. And the Form of the Writ ſhall 

6 thus : 

Rex Majori & Vie Lond' ſalutem, Cc. Quia'in Recordo & proceſſu, ac C 
etiam in redditione judicii Loquele quæ fuit in Curia noſtra Civitat prædict' 
coram vobis pref. Vicecomitibus fine Brevi uaſtro, ſecundum Conſuetud* ejuſ- _ 
dem Civitatis, inter A. & R. de quadam tranſer” eidem A. per præf KR. " 
Hlata ut dicitur, Error intervenit manifeſtus, ad grave damnim ipſins R. 3 
feeut ex Eoin ſua accepimus; nos Errorem (fi quis fuer.) modo debito 
corrigt, & partibus prædict plenum & celerem juſtitiam fieri volentes in hac 
parte, Vobis præcipimus, quod fi judic* inde reddit“ fit, tunc Record? & 
proceſſ Loquelæ preditt coram vobis in proxim. Huſting noftro ejuſd* Ci- 
vitatis venire, eaque in praſentia partium pred” per vos pref* Vicecomites 
ſuper hoc preminiend', fi intereſſe voluer, recitari, & diligenter examinari, 
& Errorem (fi quis fuerit) in hac parte modo debit” corrig* & partibus predif?? 
plenam & celerem juſtic* inde fieri faciatis, ut de jure & ſecund Con ſuetud 
Qvitatis præditt fuerit faciend'. Teſte, Ec. Ek 

And the Writ of Syperſedeas unto the Sheriff, to ceaſe to do Execu- P 
tion pendant the Mrit of Error, may be made and contained in the ſame 


Writ of Error which is directed unto the Mayor and Sheriffs to remove 
the Record into the Huſtings. 


And 
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And if Erroneous po be given in the Huſtings in London be- Ws 42. 


fore the Mayor and the Sheriffs there, then the Party who will ſue to fg — 


reverſe the Judgment ſhall come into the Chancery, and there ſue a « Judgment 


Commiſſion, direted to Perſons to examine the Record, and Proceſs, before the 

and the Errors, and thereupon to do Right. And the Commiſſion ſhall Mayer, it 

be thus: 8. Martins, 
and then the 


Mayor and Aldermen ſhall have forty Days to be adviſed of their Records, and the Recorder ſhalb 
record the ſame Ore tenus. 


(a) Rex dilectis, &c. R. & S. ſalutem. Ex pavte B. accepimus, quod 
in Recordo & proceſſus ac in redditione judicii Loquele que fuit coram Ma- 
jore & Vic? Lond in Huſtingo noftro ibidem fine brevi noſtro, int" C. & 
pred” B. de quadam tranſer', &c. illata, ut dicitur, Error intervenit mani- 
feſtus: Nos, in defettn eorundem Majoris & Vicecomitum volentes Errorem 
ilum (fi quis fuer”) debito modo corrigi, & partibus inde fieri Fuſtitiæ com- 
8 dlementum, aſſignamus vos Fuſtic* noſtros, una cum iis. quos aſſociavim', ad 
per Record & proceſſus examinand', & Errorem (fi quem in eis, aut in red- 
| ditione judic. Loquele præd' inveniri contigerit) corrigend', & ad plenam 
A & celerem Fuſtic* inde partibus faciend* ſecundum Conſuetud' Civitatis præd. 
4 Et ideo vobis mandamus, quod ad certum diem, quem ad hoc provideritis, uſ- 
que Sanct Martin' magnum Lond* accedatis, & in defectu pred” Majoris 
& Vie premiſſa fac in forma pred factur, &c. ſecundum legem & 
regui noſtri, & Civitatis præd; ſalvis, Sc. Mandamus, Sc. eiſdem 
jori & Vic quod ad certum diem, quem eis ſciri fac, Record & proceſſ® Lo- 
quel pred”, cum omnibus ea tangentibus, & partes pred”, coram vobis ad 
locum pred” venire uc. In cujus, Ec. Teſte, Ec. 

And upon this Commiſſion the Juſtices ſhall award a Precept unto 
the Mayor and Sheriffs, to ſend the Record and Proceſs. before them at 
a certain Day, and to warn the Parties to be before the Juſtices at the 
ſame Day, Cc. And the King ſhall ſend another Writ unto the Mayor 
and Sheriffs, to have the Record and Proceſs before the ſaid Juſtices 
at the Day aſſigned by the Juſtices by their Precept made unto the 
Mayor and Sheriffs. And upon this Commiſhon the King may make 
Aſſociation, and another Writ Si non omnes directed unto * ices to 
proceed, although that ſome of them do not come, as he do in 
an Aſſize, or in Oyer and Terminer, &c. 

And a Man ſhall have a Commiſſion to examine the Errors, and 
Judgment given in the Huſtings in the Time of another King, and in. 
the Time of another Mayor, and other Sheriffs; and the Form of the 
Commiſſion is ſuch: 

Rex diſectis, Cc. Quia ex parte B. accepimus, quod in Record & pro- 
ceſſn, Ec [uſque ib. juſtitie complementum] aſſignavimus vos tres, & duos 
veſtrum Fuſticiar” noſtr', ad Recordum & proceſſum Loquele praditt in præ- 
ſentia mince Majoris && Vic Civitatis prad', per vos ſuper hoc premuniend”, 
ſt mntereſſe voluerint, ad Eccleſiam ſancti Martini magni Lond* n, | 


(a) See the Tarliament Roll. 22. E 1. m. 9. Derſo. 


Error in London. 


& examinand', Sc. [ut ſupra uſque ib. Civitat' prædict'.] Et ideo vo- 
bis mandamus, quod ad certum diem, Ec. provideritis, uſque dictam Eccle- 
ſiam ſancti Martini magni London' accedatis, & præmiſſa omnia & fin- 
gula fac & explicet' in forma prædict' fattur', &c. Secundum Legem & 
Conſuetudinem Civitatis prædict; ſalvis, &c. Mandamus etiam ei ſdem nunc 
| Majori & Vicecom', quod ad certum diem quem vos, Ec. eis ſciri fac Re- 
[24] cord & proceſſum Loquelæ præd cum omnibus ea tangentibus que penes * 
- | reſident, ut dicitur coram vobis, Ec. ad locum præd venire fac; præfatiſque 
Vic quod ipſi ſcire fac præf B. quod tunc ſit ibi, Error ſi quis in Recordo 

e proceſſu prædict Ec. ut ſupra in premiſs', Cc. Teſte, Oc. 

And upon this Commiſſion the King ſhall ſend another Writ unto the 
Mayor and Sheriffs of London, to ſend the Record and Proceſs before the 
ſaid Juſtices, Sc. And the Writ in the Beginning thereof ſhall rehearſe 
the Effect of the Record and Proceſs, and alſo it ſhall rehearſe the 

Commiſſion which he hath made to be directed unto certain 7 to 
examine, c. and to do Juſtice thereupon: And then he ſhall ſay in the 
End of the Writ, Et ideo vobis precipimns, quod ad certum diem, quem 
tidem R. F. & S. vel duo eorum, vobis ſcire fecerint Record & proceſſ”* 

' Logquele predit?”, cum omnibus ea tangentibus, que penes vos reſident, ut di- 
citur, coram eis vel duobus eorum ad locum prædict venire fac, voſque pre- 
Jat Vie ſcire fac pref” A. quod tunc fit ibi, Errorem illum (fi fm in Re- 
cordo & proceſſ® prædict aut in redditione judic Loquelæ prædict intervenire 
comigerit) auditur, & ulterius factur & receptur quod Curia noſtra conſide- 
raverit in bac parte. Et babeat, Ec. | 

And if a Man hath Judgment given for him in London before the A 
Sheriffs in their Courts, or before the Mayor and Sheriffs in the Huſtings 
of London, and the Defendant, to delay the Execution of the Judg- 
ment, ſueth a Writ of Error to remove the Record before the Mayor, 
Oc. and after the Party Defendant who ſued that Writ of Error will 

by ſubtil Means convey his Goods out of the City, or otherwiſe waſte 
them, to the Intent that the Plainant may not have Execution of his 
Goods ; then the Plainant who had Judgment to recover- ſhall have 
a ſpecial Writ directed unto the Mayor and Sheriffs, that they pro- 
vide that the Goods amounting unto the Value of what is recovered, 
be ſafely kept to ſatisfy the Plaintiff, if the Judgment be affirmed for 
him; ſo that Execution may be done of the firſt Judgment upon the 
ſame Goods. 


And if judgment be given before the Sheriffs of London for the B 
Plaintiff, and the Defendant ſueth a Writ of Error, and removeth the 


ſame before the Mayor and Sheriffs in the Huſtings, and when he 
hath removed it by a Writ of Error, if he will proceed no further 
upon the Writ, Ec. then the Plainant who recovered ſhall have a Spe- 
cial Writ unto the Mayor and Sheriffs, that they proceed unto the 
Examination of the Errors, and to do Execution, if the Judgment, 
be affirmed. And upon that Writ he ſhall have an Alias, and a 
Pluries, vel cauſam nobis ſignifices in the Pluries, if he will not pro- 
ceed, Sc. And this Writ was deviſed by Parning then Lord Chancel- 
lor, and by him diligently examined, as it appeareth by the Regiſter. 
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Error in London. 57 


And if Falſe Judgment be given in Ireland, the Party may fue a Writ Ant. 22 f. 
of Error in the King's Bench in Exgland; and the Writ ſhall be ſuch : 
Rex dilect & fideP ſuo A. Fuftic* ſuo Hibern', ſalutem. Quia in Records 
£2 Proceſs, Ec. Error, &c. ad grave dampnum ipſius B. fieut ex gravi querela 
ſua accepimus : Nos, Ec. quod Record & proceſs* Loquel pred”, cum omnibus 
ea tangentibus nobis ſub ſigillo veſtro diſtincte & aperte mittatis, S boe Breve, 
ita quod ea habeamus tali die, &c. prout inſpect Record & proceſs pred, 
ulterius inde fieri faciamus quod de jure fuerit ſaciend. Et ſcire fac pref” S. 
quod tunc ſit ibi, ad procedend in Loquela prad', & ad faciend & recipiend 
quod Curia noſtra conſideraverit in præmiſſ. Teſte, &c. 


_—_— 
_ 


Error. 


8 
D R X dilecto & fideti ſuo I. de T. ſalutem. Quia in Recordo & proceſſu 
ac in redditione judicii Loquele que fuit coram vobis & ſociis veſtris 

Fudic* noſtris de Banco per Breve noſtrum, inter A. & B. de Record. & pro- 

ceſſu Aſſiſe Nove diſſeiſinæ, que inter eos ſumm' fuit & capta apud S. coram 

dileftis & fidelibus noſiris I. de I. & ſociis ſuis juſtic', Sc. Aſſign, de Te- 
nementis in W. que quidem Recordum & proceſſ. coram vobis certis de cauſis 
venire fecimus, Error intervenit manifeſtus, ad grave dampnum ipſius A. fi- 
cut ex querela ſua accepimus: Nos Errorem ( ſi quis fuerit) in hac parte mo- 
do debito corrigi, & partibus prædict“ Fuſtitiam inde fieri volentes, prout de- 

cet, Vobis mandamns, quod fi (a) judic* inde redd ſit, tunc tam Record E 

9 proceſſ. Loquelæ pred” coram wobis ſic habit", quam etiam Record & proceſſ. 

7 Aſſiſe pred coram vobis miſſa, cum omnibus ea tangent, nobis ſub ſigill ve» 

20 ſtro, c. ita quod ca babeamns, Ec. ut his inſpeftis, c. 

E And this Writ of Error lieth where the Aſſize paſſeth in the County 
before the Juſtices of Aſſize, and afterwards it is removed into the Com- 
mon Pleas, and there is Judgment given: Now the Party may ſue this 
Writ of Error, if there be any Error in the Matter ; and upon that he 

"8 may have an Alias, and a Pluries, if the Juſtices will not rectify the 

2 Record, Oc. 

208 And if the Juſtices of that Bench, or other Juſtices upon the Writ of 

= | Error will not certify all the Record, then the Party who ſueth the 

W I Writ 
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(a) y _ - the 2 of a Writ of Er- 
ror be before the Judgment, "tis no 5 
ſedeas. 22 H. 6.6, J n f 251 

Sec a Writ of Error returnable in Chan- 
cory, and the Record ſent thence by Mitti- 
9 into B. R. 50 A 4. 

Note; Ei ror on a Judgment in Aſſize does 
not lie before the Juſtices of C. B. For 
they have nn Power to write to them. Dyer 
250. Per Cur"; 

| dee Mag. Charta chap. 11. Communia pla- 
ita non ſe uantur Curiam noſtram ſed tenean- 
tur in aliquo certo lie. Here we may note, 


That alt 


held immediately in B. N. yet where there 
was a Defedt (of Power) in the Court where, 
by Law, they ought to be originally held, 
they might be held in B. R. 

As if-a Record be brought (into B. R.) 
out of the Common Pleas - Writ of Er- 
ror, there they may hold Plea thereof to 
the End of the Suit. So if a Plea on a 
Writ of Right be removed out of the Coun- 
mom by Pone into B. R. And fo it is, 
if on a Writ of Meaſn, Replevin, or Na- 
tivo Habendo, a Sicut pluries be awarded re- 
turnable in B. R. Sce 11 H. 4. 49. per Hanks 


10ugh Common Pleas could not be ford & Gaſcoigne: And ſee E N. B. 3. 10 HJ 


Error. 

Writ of Error may alledge (a) Diminution of the Record, and pray a 
Writ unto the Juſtices who certified before the Record, to certify all 
the Record; and the Writ ſhall be ſuch: 

Rex dilecto & fideli ſuo W. de T. ſalut”, Cum (b) Nos nuper ad proſe- B 
cutionem I. de H. nobis ſuggerentis, in Record E proceſſu, ac etiam in red- 
ditione judicii Loquelæ gue fuit coram vobis & ſociis veſtris Fudic' noſtris de 
Banco per (b) Breve noſtrum, inter W. de T. (c) Petentem & I. de R. 
(c) Tenentem, de xv. meſuagiis cum pertinen in S. Errorem interveniſſe ma- 
ni feſtum, vchis mandaverimus, quod fi judic" inde redditum eſſet, tunc Record 
S proceſſum Loquelæ pred, cum omni” ea tangentibus nobis ſub ſigillo veſtro 
diſtincte & aperte mitteretis, & Breve noſtrum quod vobis inde venit, ita 
quod ea haberemns in Craſtin' Sancti Martini proxim' preterit”, ubicungue tunc 
eſſemus in Anglia: Ac jam ex parte præd I. de H. nobis eſt oftenſum, quod 
licet vos pratextu Brevis noſtri præd Record & proceſſim præd' in aliqua ſui 
parte coram nobis ad dictum Craſtin miſeritis, aliqua tamen eorund* Record 
O proceſſ. necuon quædam alia ea tangentia adhuc reſtant coram vobis mit- 
tend, in ipſius I. de H. dampnum non modicum & gravamen: Ideo vobis 
Mandamus, quod fi ita eſt tunc reſiduum Record” & proceſſ. pred', necnon om- 
nia alia ea tangentia, que ut præd eſt reſtant coram vobis mittenda nobis ſub 


65 veſtro diſtincte & aperte mittatis, & hoc Breve; ita quod ea habeamus, 


c. ut ulterius in præmiſſ. &c, 


(a) Tis a general Rule, That after in 
mull Erratum pleaded by the Defendant no 
Diminution can be alledged: So is 1 Cro. 
Robſert verſ. Andrews, Beer and Beecher's Caſc, 
Moor 700. and Dayrel and »'s Caſe, 1 
Leonard 22. Sce ) E. 4. 25. 9 E. 4. 32. 1 Co. 
36. 5 Co. 37. Ec. 

But though ſuch Diminution cannot be 
alledged, nor a Certiorar; granted (after in 
nullo Erratum, Er.) at the Prayer of the 
Party upon Record, yet it may be granted 
on Information given to the Court by any 
Perſon (as an Amicus Curie, c.) of the De- 
fe& in the Record: But this is in the Judg- 
ment and Diſcretion of the Court, as was 
held in Weaver and Felton's Caſe; entred 
Hill. 1 Car. 1. Rot. 647. B. R. where the De- 
fendant pleaded an in nullo Erratum, and 
then alledged Diminution, and prayed a 
Certiorari, which at firft was granted, and 
the Record certified, & . But before this 
was Entred of Record in B. R. the Court 
were informed thereof, and refuſed to re- 
ceive it, bccauſc it came in at the Prayer 
of the Party, which it ought not to do: 
But upon Information (by one as Amicns 
Curia) they granted it; and at the ſame 
Time they looked into Biſhop's Caſe, 5 Co. 
37. b. where though my Lord Cook reports, 
That after in nullo Erratum pleaded Dimi- 
nution may be alledged, yet in the Caſe 
cited there was no in nullo Erratum pleaded, 
but Judgment was againſt the Defendant 


Dedimus 


by Mbil dicit, and then the Diminut ion al- 
ledged, and the Certiorari granted, at the 
8 of the Party, came Time enough] 
And note the Reaſon given in 7 E. 4. 25» 
b 2 Why after in nulib Erratum 
pleaded, Diminution cannot be alledged; 
viz. Becauſe it appears by the very Record 
that all the Parties thereto are agreed 
That it is a true and perfect Record, an 
therefore the Parties themſelves ſhall not 
be admitted to contradict their own Apree- 
ment, appearing in the Record: Yet it ſeems 
the Court on Information ut ſupra, may take 
Notice of the Diminution,and then Ex Offici 
are to award a Certiorari ad informandam Con- 
ſcientiam Curie. Quave. 

If a Writ of Error is brought in C. B. of 


a Judgment in an inferior Court, and the 


3 is there affirmed, and then a 
Vrit of Error is brought in B. R. on the 
Judgment ſo affirmed; in that Caſe no Di- 
minution can be alledged of the Record in 
the inferior Court : For now the Judgment 
in C. B. is only in Queſtion. So Reſolved 
5 20 Fac. 1. B. N. miſter and Kennedy's 
aſe. 

(h) But if the Writ of Error, &c. were 
in the Time of another King, then the Form 
of this Writ is otherwiſe. Dyer 105. 

(e) It is ſufficient to name them ſo, with- 


out ſaying Filius & Heres, or Aſfignatus. Yet 


Error was brought on a Recovery in Cove- 
nant againſt one and his Aſſignee. Dyer 3 56, 


Mb 44 " 
r 
I — 


3 


* an 

Ye 3 

8 

8 — N 
6 · _ 


= 
ae 


2 


Dedimus poteſtatem de Attornato faciendo. 


15 ſeemeth that before the Statutes which gave Power unto a Man to pog, 156. 


make an Attorney, the Juſtices would not ſuffer that the Plaintiff, or 
the Defendant, or the Demandant, or the Tenant, ſhould make Attor- 
ney in any Action, Suit, or Bill, in any Court of Record, nor in any 
ps Court which was not a Court of Record, becauſe the Words of 


the Writ do command the Defendant for to appear, Oc. and that was 


always taken to be in proper Perſon. 
The Form of Entry in every Action for the Plaintiff, or Demandant, 


is; Et pred” Quer obtulit ſe iiii. die, c. & prædict Def non venit ; ideo 


præceptum eft Vic', quod, Sc. by which it is taken, that the Plaintiff was 
to appear in proper Perſon. But now by the Statutes he may make At- w. _ _ 


= 


torney in a Court-Baron, or other Courts; and may make Attorney for 
Suit Perſonal at the Hundred, or other Court-Baron ; but for Suit 


Real at the Leet, or at the Sheriff's Torn, he cannot do it by Attorney, 


but he ought to do the ſame in proper Perſon. Burt it ſeemeth thar 
the King by his Prerogative, and before the Statutes, might give War- 
rant unto a Man to make Attorney in every Action or Suit, and that 
as well unto the Demandant, or 


of Courts, commanding them to admit and receive ſuch Perſons by 
their Attorney, and that the A. bound to do the ſame. And it 
ſeemeth one Cauſe is, becauſe it (a) not be Error, if the Judge do 
admit any (b) Plaintiff, or (b) Defendant to make Attorney in any Suit or 
Action, in which by the Law he ought not to make Attorney: uod vide 
in Title Error, H. 36 E. 3. and Title Attorney T. 37 H. 6. 


And if Tenant for Life be impleaded in a Præcipe quod reddat, he in 37 H. 6. 2). 


the Reverſion may pray to be received to defend his Right upon the De- 
fault of the Tenant, or upon his faint Pleading, and there he cannot 
pray to be received by his Attorney. But if he bring a Writ unto the 
Juſtices out of the Chancery, teſtifying that he hath made Attorney 
there, and rehearſe the Cauſe whereof, that is to ſay becauſe (c) he is 


I 2 bound 


(a) Vid. ante 22. D. 8 Co. 50. b. 11 H. 4. 
19. 22 H. 6. 13. 24E. 3. 25. 

(b) Where he may appear in Perſon. See 
36 E. 3. E. Error 86. 3) H. 6. 27. But to ad- 
mit one who is within Age to appear by At- 


torney, is Error. 22 H. 6. 31. 1 H. 5. 6. 


er 262. 
(e) See 18 E. z. 47. in the Caſe of the 
Earl of Glenceſter, who being ſick, Sc. his 
Attorney found Sureties for Iſſues, Sc. be- 
cauſe the Warrant was ad fa-iend quicquid 
pred. Comes faceret ſi preſens efſet, See 4 H. 


4. 1. 13 H. 6. 28. And fo it is ofa Recluſe 
or Feme Covert. 

But if the Writ be ad recip end Attorn', 
ad defendend', . Si contingeret that the Ba- 
ron makes Default at ſuch a Day. If in 
Caſe the Baron does not make Default, bur 
appears, «nd renders, and afterwards ſhe 
makes Default, c. ſhe ſhall not be receiv- 
ed by Attorney, but ought to have her ge- 
neral Writ. 9 H. 6.37. 

Note ; There arc three Caſes of Reſceit, 
Viz 1» C Pregnant. 2. Qui Recluſe: 3. 


Qi 


39 


enant, as unto the Plaintiff or Defen- Br. Attorn. 1. 
dant; and that he may direct his Writs, or Letters, unto the Judges 84. 


Br. Attorn. i. 


25 H. 7.9. 


ſick, or other reaſonable Cauſe, and commanding them to receive ſuch Poſt. 27. D. 
Perſon by Attorney for him in the Reverſion; the Court ought and is 


2 


Dedimus poteſtatem de Attornato faciendo. 


bound to receive him by his Attorney. And it is nov material whether 
Poſt. 27. B. the Cauſe put in the Writ be true or not, for it is not traverſable, Ec. 
Aliter211.8. And the King by his Letters Patent may licence a Man to make a ge- 
Br. Attor- neral Attorney in omnibus placitis motis & movendis, & in quibuſcunque 
ney 84. Cur' : And by his Letters Patent he may expreſs who ſhall be Attorney, 
Sc. or may grant to make Attorney whom or who he will, without na- 
ming any Attorney by his ſpecial Name. 
And the King by his Writ may ſend to any Perſon to receive Attor- 
ney for another, ſuch Perſon generally as the other will name, or ſuch 
Perſons ſpecially ; and that may be as well for the Demandant or Plain- 
ae, tiff, as for the Defendant or Tenant. ; 
Brators And the King may give Authority unto one Perſon to receive Attor- 
ney 84. that ney for another in all Pleas, and in all Courts, for two or three Years. 
is intended And the King may grant a Dedimus poteſtatem to receive Attorney for 
of the King's another, for a ſpecial Cauſe recited in the Writ, becauſe he is languiſh- 


Plow. 76. 


erg * qv ing, or lame, or decrepit, c. or ſuch other like ſpecial Cauſe. Or he may 
tend to baſe grant a Dedimus poteſtatem in the Generalty to receive Attorney for another 
| Courts, as in all Pleas, without expreſſing any Cauſe in certain wherefore he doth ſo. 
i - @Court-Ba- And alſo it appeareth by the Regiſter, that the King by his Letters F 
4 ron, S. Patent may grant unto the Prior of St. Fobn's of Feruſalem, that he may 
Vide 32 H.6, make two of his Friars, and name them, Ec. in his Place, which is in 
22. the Place of a Proctor; that the two Friars ſhall make Attorney for the 
[26.] Prior in every Action which is pendant, or to be brought againſt himin any , 
Court, Ec. and for to challenge his Liberties, and for to defend them. 
And alſo the King by his Letters Patent may grant unto an Abbot, A 
for the Devotion that he oweth to the Houſe, that he may make a Ge- 
neral Attorney for all Pleas, and in all Courts; and the ſaid Abbot may 
remove him and put others in his Room, as often as it ſhall ſeem good 
and needful for him ſo to do: And ſo by this it doth appear, that the 
King may grant unto all his Subjects to make Attornies in the ſame 
Manner, without putting or ſhewing any Cauſe in the Letters Pate 


| 
| 
| 
| 

} 


nr. 
And 
ſo that they are to plead again upon the O- 
riginal, the Attorney made by Warrant in 
C. B. ſhall ſerve alſo in B. R. 21 Aff. 17. 

And vote; When Judgment is given againſt 


the Tenant, after the Judgment 8 3 
rant of his Attorney is | 


Quia in periculo mortis. And that the Writ 
being, Accepimus, &c. & legale Teftimonium 
teſtatur quod Uxor, &c. ita infirmatur, &c. is 
good. 19 H. 6. 46. 4. b. I I 
Note; When an Attorney is made, he 
continues ſo always pending the Plea. If 
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the Tenant makes an Attorney in C. B. and 
afterward Conufance is granted, he ſhall be 
Atforney for the Tenant in the Franchiſe 
alſo ; and therefore the Tenant cannot be 
eſſoined. Adjudged, becauſe he had an At- 
torney to remove, &c. So an Attorney in 
C. B. is alſo Attorney at the Niſt prius. So 
an Attorney made at firſt by the Tenant 
ſhall be Attorney in C. B. after the Plea re- 
ſummoned; — yet in none of theſe Caſes 


is the Attorney bound to travel, c. And 
expreſsly by Banks, If the Tenant appear 
by Attorney in C. B. and Judgment is given 
againſt the Defendant on an erroneous Pro- 
ceſs, and then the Record is removed b 
Exror into B. R. and the Errors redreiled, 


etermined: But the 
Demandant's Warrant of Attorney is not ex- 
pired by the judgment; for he may ſue 
Execution within the Year; but after the 
Year he cannot ſue out Execution without 
a new Warrant, See 8 E. 3. pl. fenult. 33 
H. 6. 44. 42. 34 H. 6. 51. a. b. A Warrant 
of Attorney againſt the Tenant or De— 
fendant ſhall ſerve againſt the Vouchee or 
Garniſhee. But by Rikill, not for him who 
interpleads with another in a Writ of Ward; 

wod Brian conceſſit. 7 H. 4.3. pl. 9. adjudged 

H. 4. 9. ö. And therefore in the Caſe of 
Interpleader it muſt be ſaid expreſely, That 


he is Attorney to cauſe his Maſter to ap- 
pear, &c 
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B And it appeareth by the Regiſter, that the King may grant the ſame 
as well by Letters Patent under his Privy Seal, as by Letters Patent un- 
der his Great Seal. 

And when the King makes a general Grant unto an Abbot, or unto 
any other, to make ch general Attornies, then it ſeems the Abbot 
ſhall come into the Chancery, or ſhall ſend his Deed under his Seal unto 
the Chancellor, witneſſing that he hath made ſuch and ſuch Perſon his 
Attornies, Sc. And thereupon the Chancellor ſhall make Letters Pa- 
tent unto the Abbot, teſtifying that he hath made ſuch and ſuch Per- 
ſons his Attornies in all Pleas and Courts ; and upon theſe Letters Pa- 
rent ſhewed unto the Court, the Judge ought to admit and receive thoſe 
Perſons for Attornies for the Party ; and theſe Letters Patent ſhall be 
entered upon Record in the Chancery. 

C And the King may ſend his Writ unto the Juſtices of the Common 

Pleas, or unto the Juſtices in Eyre, or other 12 whatſoever, teſti- 
fying that ſuch a one hath made his general Attorney in all Pleas and 
Quarrels moved againſt him or by him, and alſo to challenge his Fran- 
chiſes, or to defend his Franchiſes, commanding the Juſtices by the Writ 
that they receive him for Attorney, &c 


There is another Writ alſo in the Regiſter, 'That the King by his Writ 
ſhall command his Juſtices in Eyre, that they admit and receive the Claim 
of ſuch a one to certain Liberties, which he ſhall make and claim before 
3 by his Attorney, becauſe himſelf cannot be perſonally before them 
at the Day. 

D There is another Form of Writ to the Juſtices, that they admit ſuch 
2 one by his Attorney, whom the ſaid Party ſhall make his Attorney by 
Letters Patent under his Seal. 

(a) And a Man may make his Attorney before the Juſtices, without 
making an Attorney in Chancery, or without ſuing any Writ unto the 
Juſtices, commanding them to admit any Attorney for the Party, Plain- 
tiff or Defendant ; as the common Courſe is at this Day for an Attorney 
for every Party to appear in every Manner of Action, that they can ap- 
pear by Attorney, and (b) put in their Warrants without any ſuch 
Writs, if not, that they be in Writs of Entry in the Pof, or Writ which 
is by Covin between the Parties, or a Writ of Right: Then the Juſtices 
in Deſcretion do not admit any Man to appear as Attorney for the Par- 
ty Defendant, unleſs the Defendant do before ſome Juſtice confeſs him 
to be his Attorney, and that the Juſtices do record the Warrant, or 
otherwiſe that he bring a Writ out of the Chancery, teſtifying that he 


hath there made Attorney, commading them to receive him for his 
Attorney. But 


(a) Note; An Infant ſhall not be admit- if his Maſter would aſſent, and after the 
ted to be Attorney. 1 H. 5. 6. Appearance the Maſter aſſented, Sc. ) E. 
(b) If one appears by an Attorney who 4 4. held good; and ſec 11 H. 6. 42. 
has no Warrant of Record, yet if he was The Juſtices of C. B. may record a War- 


admitted before by a Juſtice, and is after- rant of Attorney taken before a Judge of 
wards entered, tis good. 4 E. 4. 13. 4. b. 


- B. R. notwithſtanding the Statute. 
1 So if one is accepted by the Court to be A Warrant of Attorney muſt be recorded 
| 3 ann before his Appearance. 41 E. 3. before Judgment. See now the Statute 4, 5 


2. and ſee 44 E. 3 45. b. where one was Anna for Amendment ef the Law. 
«amitied conditionally by the Judge, vit 


81 E. 4.77. 
8 * 6. . 
4. 4. 6. 
3 H. 6. 28. 
id. 9E. 4 36. 
ante 25. 
2 H. 4. 25+ 
3 H. 4. 2+ 
41 E. 3. 29. 
1 H. 7. 25 


37 H. 6. 27. 
ac. 


37 H. 6. 27» 
Ac. 


5H, 7+ Jo 
5 E. 4. 6. 
SE. 4. 3. 


5 H. 7. 7. 
One cannot 
aſſign Errors 
by Attorney. 
1 H. 7. 27. 

7 H. 4. 2. 
32 H. 6. 22. 
39 E. 3. 26. 
after 147. 4. 
21 E. 3. 48. 
Hill. Br. At- 
torney 36. 
15 H. 7.6. 
9 E. 4. 2. ac. 
32 H. 6. 22. 
9 H. 7. 11. 

3 H. 7. C. I, 
Raſtal. 
Murder 2. 
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But there are divers Caſes in which the Juſtices will not admit the E 
Defendant by Attorney ; as if he came in by Cepi Corpus (a), they will 
not admit him by Attorney until he hath pleaded ſome Plea, and then 
in Diſcretion they uſe to ſuffer the Defendant to make Attorney. But 
if the Defendant come by Cepi Corpus upon the Exigent, the Juſtices will 
not admit him to make Attorney, but give him Day by Bail trom Term 
to Term until the Matter be determined; and that ſeems to be at their 
Diſcretion for his Contumacy; for in that Caſe if they do admit him to make 
Attorney, and to go without Bail, it is no Error; as it ſeemeth unto me. 

(b) At the Grand or Petit Cape returned, the Tenant may appear by F 
Attorney, and tender to wage his Law, and take Day to wage the ſame ; 
at which Day he ought to appear and make his Law. See 7 H. 4. 3. 

And a Man ſhall not make an Attorney againſt the King in any Action G 
ſued by the King. 9 E. 4. 4. 22. A 72. 

Upon a Reſcous returned by the Sheriff, and an Attachment awarded H 
upon it againſt him, the Defendant ſhall not make Attorney ; but upon 
his Appearance ſhall be preſently committed unto the Fleet. But if the 
King ſend a Privy Seal unto them, commanding them that they admit 
Attorney for him, the Court ought to receive the Attorney without 
Appearance in praeper Perſon. 

e a Man ſhall ſue a Writ of Error by Attorney if he be not in I 

ard. | . 

In an Appeal the Plaintiff ſnall make Attorney againſt the Abettors, K 
if he ſue againſt them a Diſtringas, Ec. even after I, e joined. 40 A 17. 

In a Qrem redditum reddit the Defendant ſhall nor make Attorney but 
with Aſſent of the Parties (c). ? 

Con. In a Quid juris clamat, or Per que ſervitia, after a Plea pleaded 
the Defendant ſhall make Attorney. It ſeemeth likewiſe in a Quem red- 
ditum reddit. 7 H. 4. 2. 44 E. 3. 34. 

In a Præmunire the Defendant ſhall not make Attorney without a ſpe- M 
cial Writ directed to the Juſtices, 

After a Capias ad computandum awarded, the Defendant ſhall not make N 
Attorney. | 

(d) A Man may demand Conuſance of Pleas by Attorney. O 

(d) The Plaintiff after Appearance ſhall make Attorney in an Appeal P 
by the Statute of I. J. 


(a) He 


(a) Treſpaſs was brought againſt . and (c) See Dyer 135. b. A Dedimus poteftatem 
B. the Defendant comes in by Cepi Corpus, to Juſtice Saunders to reſort to the Defen- 
where in the Capias the Words (de Banco) dant in a Quid juris clamat to receive an 
were omitted. And yet becauſe the Roll Attorney to plead, c. (ſo to receive an 
m_ right he could not make an Attorney. Attornment) propter impotentiam & Senettu- 

' 5. 2. tem. — 

(b) The Meſne ſhall not join in Aid with Note; The Matter and Subſtance of the 
the Tenant in Replevin by Attorney: But Plea is contained in the Writ. See 48 E. 3. 
the Leſſor by Proceſs may join by Attorney 57. 7 H. 4. 2. 1 H. . 27. 6 H. J. 10. 
with the Leſſee Plaintiff in Replevin. 4 E. 3. (d) See 15 H. J. 9. 9 E. 4. 2. 40 Af. 11. 
F. Foinder in Aid. 16, 17. 1 H. 4. 28. 21 E. 4. 73. 8 E. 4. 313. Bro. 4ttorn. 91. 


3 
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A 
B 
C 
D 


E 
F 
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(a) He who pleads * ſhall not make Attorney; quod vide P. 
41 E. 3. &@ M. 45 E. 3. Fitz. Attorney 52. f a 

In a Scire facias upon a Charter of Pardon, the Plaintiff in the Scire 
facias ſhall not make Attorney; but with the Aſſent of the other Party 
he may. 
(b) 1 Feme Covert may be Attorney for her Husband, 

(c) At the Sequatur ſub ſuo periculo, the Vouchee ſhall not enter into 
the Warranty by Attorney. 

In Attaint the Petit Jury ſhall make no Attorney. 

The Defendant ſhall not make an Attorney in Maibem. 10 E. 3. 2. 


63 


(27.) | 
oo 11. 
2 R. 3. 9. 
41 E. 3, At- 
torney 30. 
2 R. 3. 9. 
Perkins 41. 


11 H. 4 28. 


Newton ac. 
21 H. 7. 39. 
cont. ; 


21 E. 4. 73. 


G An Idiot ſhall not be received to ſue or defend in any Action by Guar- 33 H. 6. 18. 


dian, or by prochein amy, but ought to be always in proper Perſon. P. 33. 
H. 6. F 20. 12 E. 2. Bro. Guardian 26. 


H (d) An Infant ſhall ſue by prochein amy; but if the Infant be Defend- 29 Aff 65. 


ant in any Action, he ſhall make his Defence by Guardian, and not by 
rochein amy. And the Court ſhall aſſign the Guardian for the Infant 
Defendant „and that is commonly one of the Officers of the Court. 
40 E. 3. f. 16. 
An Infant ſued a Writ of Vaſte againſt his Guardian, and made 
Attorney in that Action. 48 E. 3. 10. 13 E. 3. Bro. Guardian 


Aſſiſ. 273» 


Wk 


An Infant was received to ſue an Action of Debt by . 34 H. 6. 32. 


16 H. J. 5. 

(e) And a Man ſhall not anſwer as Guardian unto an Infant who is 
Plaintiff or Defendant without a Warrant ; but as prochein amy to an In- 
fant he ſhall ſue an Action without a Warrant. 

The Infant ſhall not remove his Guardian, nor diſavow an Action 
ſued for him by prochein amy. Anno 43 E. 3. Lib. A. & Anno 2 E. 3. 
Lib. A 53: 

And the King by his Letters Patent may make a general Guardian 
for an Infant to anſwer for him in all Actions or Suits brought or to be 
brought in all Manner of Courts. Or may make two or three Guardi- 
ans jointly and ſeverally to anſwer for him, or to bring any Action for 
him; and at the Requeſt of the Infant may grant by the ſaid Letters 
Patents, that the ſame Guardians may make other Guardians jointly or 
ſeverally in their Places, to ſue or defend for the ſame Infant in all Ac- 
_ and Suits which are brought or ſued, or ſhall be brought or ſued 

er. 

And the Infant ſhall have a Writ in the Chancery for to remove his 
Guardian directed unto the Juſtices, and for to receive another, Oc. and 


the Court at their Diſcretion may remove the Guardian, and appoint ano» 
ther Guardian. 


And 


(a) Not he who acknowledges himſelfa (d) 40 E. z. 16. Wet. 2. c. 15. 27 H. 8. 
Villein. 21 E. 3. 10. a. But otherwiſe, if his 11. 3 H. 6.16. 1 H. 5. 6. 29 Af. 6). 27 Af. 
Plea of Villeinege be in Bar. 29 E. 3. 41. 53. Quere 2 Cie 641. 

a. . Kelw. 135. (e) 19 Af. pl. 103. 4 4. pl. 5. 33 Af. 

(b) Bro. Atto 


"wht" L 3. 34 Af. ph. 5. 33 E z. F Guardian 
(e) len r1 © 2. 28. That en hop oe BSI 


do it gratis at the firſt Day of Vouching, 


It ought to bo 
ſuzd in pro- 
per Perſon by 
ono of full 


Age. 
34 Aſſ. 5. ac. 


3 

3 H. 6. 16. 
An Infant 
appeared by 


Guardian, 
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And ſee in the Regiſter after the Writ of Protection cum clauſula Nolu- N 
mus, Writs directed unto the Bailiffs of Hundreds to receive and admit 
ſuch Perſons by Attorney in Court, which the Party will make under 
although it his Seal, or otherwiſe: And alſo Writs of Dedimus (a) poteſtatem to re- 
be in a per- move Attornies made, and to put others in their Places, or to remove 
—_ Ty any of the Attornies, and to put another in his Place. And if a Man 
put See make Attornies in Chancery to anſwer and defend in other Courts, he 
perſonal Ac- may come in Chancery and remove him, and make others his Attornies: 0 
tion by Pro- And thereupon he ſhall have a Writ unto the Juſtices of the Court 
_— 4% where the Attorney is, teſtifying that he hath removed him, and made 
Aſhton. another his Attorney, commanding them for to receive him, Ec. 

There is a Dedimus poteſtatem granted in the Regiſter to receive an p 
3 H. 4-18. Attorney for him who is Vouchce, becauſe he is received for the Default 
rs to be Of Tenant for Life: And a Writ directed unto the Juſtices to receive an 
received ang Attorney for a Woman, who prayeth to be received for the Default of 
plead, which her Husband, before ſhe be received. And another Writ unto the Ju- 
was not by tices, to receive Attorney for one Defendant, and Guardian for another Q 
1 g Defendant. N | 
I Quale jus awarded, where a Scire facias ſhall be awarded againſt R 
before 25. e. the Lords mediate and immediate, they ſhall have a Writ directed to 
other Perſons to receive Attorney for them to appear to this Qnale Jus 
to defend their Right ; and upon Certificate thereof in the Chancery, he 
ſhall have a Writ to the Juſtices before whom the Qnale jus is to be 
tried, to admit him who is received Attorney, and ſo returned in the 
Chancery, for Attorney for the Lords in that Action. 

In Detinue or Ward, where ſhall be Interpleading, they ought to ap- 8 
pear in proper Perſon and interplead, Sc. And yet upon reaſonable 
Cauſe he may make Attorney in the Chancery, and ſhall have a Writ 
unto the Juſtices to receive him for his Attorney, and rehearſe the 
Cauſe wherefore ; yet it ſeemeth it is not material whether the Cauſe 
be true or no. | | 

Alſo there is another Writ in the Regiſter directed unto the Juſtices T 
for him in the Reverſion, where Tenant for Life is impleaded, com- 
manding them for to admit Attorney for him in the Reverſion, if the 
Tenant for Life make Default, as he conceiveth he will, and teſtify in 
the ſame Writ, that he in the Reverſion hath made ſuch and ſuch his 
Attornies jointly and ſeverally, commanding the Juſtices to receive them 
for Attornies, becauſe that he in the Reverſion hath ſuch an Infirmity 
that he cannot pray to be received, in proper Perſon. And the like Writ 
for a Feme Covert, who hath a Reverſion, and the Tenant for Life is 
impleaded, and ſhe conceiveth that her Husband will not pray to be re- 
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Ante 25. D. 


Ante 2c. D. 
3 H. 4. 28. 


(a) Sec 21 E. 3. 12. In a Writ of Ward 
brought by Baron and Feme, the Feme b 
Writ removed her Attorney, and held good. 


and the eee of the Attorney ſhall 
be held null and void: But after Plea pleaded 
by one as Attorney, he cannot come in and 


Quere, if ſhe may diſavow her Attorney. 
33 H. 6. 31. And vote; If an Attorney ap- 
pears for one, he may before any Plea 


. pleaded come in and diſavow his Attorney, 


diſavow his Plea ; but as to that is put to 
his Writ of Diſceit; yet he may remove 
the Attorney (by Writ). 8 H. 6. 8. Sce 17 
E. 3. 12. 


» 3 
_— 
= 
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ceived, Cc. But in the Writ it ſhall be mentioned that the Feme is de- . fl. 6. 46. 
crepit, or hath ſome other Infirmity, that ſhe cannot conveniently come 
to be received in proper Perſon. 

V There is another Manner of Writ for the Sheriff, or for the Eſcheator, 
to cauſe the Barons of the Exchequer to admit Attornies for them to 
make their Proffers in the Exchequer; and yet they are commonly 
bound in Recognizance to do the ſame in proper Perſon. And the 
Writ is ſuch: | 

A Rex Theſaurario & Baronibus ſuis de Scace* ſalut*. Quia dilectus nobis B. [28.1 
Vic noſter Suff. circa pred ardua negotia noſtra, de quibus ipſum ſpecialit 
oueravi mus, in tantum eſt intendens, quod coram vobis ad Scaccar noſt rum ad 
inſtans Craſtin S. Mich, vel ad inſtans Oct. Paſc. proxim futur, ad Prof- 
frum ſuum tunc ibidem, prout moris eſt, perſonalit* _ non poteſt; Vobis 
mandamus, quod R. & I. Cleric', quos idem Vic" ad Proffrum ſuum pred” co- 
ram vobis ad dictum Craſt' faciend coram nobis in Canc' noſtra loco ſuo at- 
tornavit, vel alterum ipſorum, ſi ambo intereſſe non paſſint, loco ipſius Vic" ad 
hec recipiatꝰ hac vic de gratia noſtra ſpeciali, ipſum Vic' propter abſ” ſuam 
- _ illum, vel ad Oct. præd', non moleſtant, in aliquo, ſeu gravant-. 

efte, Ec. 

gb” the Eſcheator may have the like Writ for his Proffers to make 
Attorney. But it ſeemeth this is not a Writ of Courſe, but upon a ſpe- 
cial Commandment directed unto the Chancellor by the King to make 
ſuch Writ, Ec. And the King may ſend a Writ unto the Treaſurer and 
Barons of the Exchequer, to reſpite the Account of the Sheriff, and of 
the Eſcheator ; and the Writ ſhall be ſuch: _ | 

Rex Theſaur & Baron”, Ec. ſalut'. Quia dilectus nubis W. de H. Vie 
roſter Wiltes', circa quedam, Ec. ut ſupra, eſt intendens, quod coram vo- 
bis ad Scaccar' noftrum ad inſtans Craſt' S. Mich' proxim” futur', ad Compo- 
tum ſuum de exitibus Con” præd', venire non poteft ; dedimns ei reſpect' de 
Compoto ſuo pred” reddendo uſque ad Offal? S. Hilar' proxim futur“: Et 
ideo vobis mandamus, quod ipſum c' reſpectum illum interim habere permit- 


tatis. Teſte, Oc. 


FTrotection. 


B 5 are in divers Forms, and of divers Effects, and the King may 

grant them for divers Cauſes. And there are four Manners of Protec- 

tions with the Clauſe Jolumus. One is a Protection called, Quta proſecturus. 
And another Protection, Qua moratur. And the third is a Protection V. 2) E. 3-88. 
which the King by his Prerogative may grant; and the ſame is where a OLED 
Man is Debtor unto the K. the K. may grant unto him that he ſhall not be Regis 25 E 
ned nor attached, but taketh him into Protection until he hath paid the 3. c. 19. 


King his Debt. But now by the Statute of 25 E. 3. 19. it is ordered, 

That the Creditor ſhall have an Action againſt the King's Debtor, and 

ſhall have | 
4 


Judgment againſt him notwithſtanding ſuch Protections. But 


he ſhall not have Execution againſt the King's Debtor who hath ſuch 
Protection, unleſs he take upon him to pay the Debts which the King's 


Debror 


Protection. 


Debtor owed unto the King; and then he ſhall 14" pear and Exe 
ecution againſt the King's Debt, or for both Debts, &c. 
Sv. Co. There is another Protection cum clauſula volumus: And that is when C 
Calvin'sCaſe the King ſendeth a Man in his Service into the Wars beyond the Seas, 
*. or into the Marches of Scotland, and there he is detained and kept Pri- 
ſoner; he ſhall have a ſpecial Protection reciting the whole Matter; and 
in the End of the ſame Protection ſhall be ſuch Clauſe : Præſentibus mi- 
nime valituris poſt deliberation* præd R. a priſ. præd', fi conting* ipſum 
iterum liberari ab eadem. And the Form of divers of theſe Protections 
doth appear in the Regiſter. But as the Law is now, every Protection 
caſt ſhall not be allowed: For if the Protection be to endure for two or 
three Years, the Juſtices will not allow the ſame; and therefore the 
Form of the Protection at this Day is to endure for one Year and a Day 
| after the Date thereof, and then to ſue forth a new Protection if need 
be. And a Protection may be caſt for the Party by a Stranger as well E. 
as by the Party himſelf. 
39 H. 6. 38. And Protection Qyia proſecturus ſhall not be allowed if it be preſented F 
39. hanging the Plea, if he be not in a Voyage Royal; and a Voyage Royal 
is, where the King goeth to the War, or his Lieutenant, or his Deputy- 
Lieutenant, and not otherwiſe. 
And the Plaintiff cannot caſt a Protection, (a) for the Protection is G 
always for the Defendant, and ſhall be caſt for him; if it be not in 
38 E. 3.1. ſpecial Caſes, where the Plaintiff becometh Defendant. But when a 
Protection ſhall be allowed, and when not, appeareth more plainly in 
the Title of Protection in the great Abridgment of the Years, and there- 
fore it is not needful to ſhew it here. | 
And by the Regiſter a Man fhall be by Protection when he ſtayeth xx 
ſuper ſalva cuſtodia Weſt-marchiæ Ang]. verſus Scotiam. Yet Anno 22 E. 4. 
ſuch Protection was diſallowed. But I am of Opinion with the Regiſter. 
| A Protection Nia moratur upon the Sea was diſallowed, Trin. 36 H. 6. 1 
| becauſe that the Sea cannot ſtay, and by Conſequence he cannot ſtay 
upon the Sea. | 
And a Protection ſhall be allowed in a Court of ancient Demeſn, or K 
in other Court of Record, as London, &c. And when the Plea is removed, 


the 


66 


(a) Nor may the Plaintiff in Replevin Charter of Pardon againſt the Plaintiff, af- 


after Avowry. 20 R. 2. F. Protection 106. 
5 H. 5. 5. 24 E. z. 26. contr. 17 E. 3. 24. 4. 
per Sbard. Nor for the Defendant therein after 
an Avowry by him. 38 E. 3, 1. 4. Finchden. 
25 E. 3. 43. Nor the Plaintiff in an Au- 
fita „ 47 E. z. 5. b. Nor the Defen- 
dant therein. 13 E. 3. F. Protection 11. But 
this is intended when the Eſtate is to be ex- 
ecuted, and not when it is already executed, 
and the Suit is to have Execution: For it 
ſeems there, if it ſo appear by the Writ, 
the Protection is allowable at the Venire fa- 
41a. 4) E. 3. 3, 4 In a Scire facias on a 


ter the Plaintiff has counted, a Protedtion 
lies for the Defendant ; but not before. 
43 E. 3. 36. 

In a Quod ei deforceat, after the Tenant 
has made Title, a Protection docs not lie 
for him. 38 E. 3. 2. but it does before. 43 
E. z. 6. But after Title ſo made for the 
Tenant, it lies for the Plaintiff. 20 R. 2. 
Protection 106, 5 H. 5. 5. 

It lies for the Garniſhee at the Day of 
the Return of the Scire facias : But not af- 
ter he has made Title. 3 H. 6. 18. 9 Hl. 
6. 36. 
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the Protection may be allowed: (a) And a Protection allowed for one 7 H. 6. 21. 

Defendant doth put the Plea without Day for all the reſt; if not that it 8 
be in ſpecial Caſes, as in Treſpaſs, where they plead ſeveral Pleas, and þje, ig Tre 
he ſhall ſue ſeveral Venire facias upon the Iſſue joined againſt them, Sc. 15 E. 4. 2. 

And a Protection ſhall be ſometimes diſallowed for Variance betwixt 4 H. 4. 4 

the Writ and the Protection: But ſee that in the Title Protection in the 3 H. + $ 
Abridgments. 

L (b) Protection ſhall be allowed for an Infant; but there are divers 
Opinions amongſt the Juſtices, if it ſhall be allowed for a Feme-Covert. 


M And how a Protection ſhall be made void, ſee Title Protection, and in [29] 


Y the Title Repeal in the Abridgments. 

4 A There is another Manner of Protection, cum clauſula Nolumus, as ap- 
* peareth in the Regiſter: And that is, where an Abbot, or a Prior, or 

bt other Spiritual Perſon be in Fear, or Doubt, that his Goods, or Chattels, 

4 or his Cattle ſhall be taken by the King's Officers for the King's Ser- 


vice; they may purchaſe this Manner of Protection cum clauſula Nolumns. 

B And by the Regiſter appeareth, that the King may grant unto a Secu- 
lar Man this Writ as well as unto a Spiritual Man; and if he do ſo, the 
ſame is good, Cc. 

C And a Man may excuſe his Default at the Grand Cape, or Petty Cape, 

W by caſting of a Protection. 

9 And if a Man be eſſoined of the King's Service, the Plaintiff may have 
1 a Special Writ directed unto the Juſtices to diſallow of the Eſſoin, if he 

3 be not in the King's Service, commanding them for to proceed, Ec. 

D And it appeareth by the Regiſter, , 280. that there are divers Man- 
ners of Forms of Protections : here a Man feareth to travel the Coun- 
try with his Merchandiſes, or to colle& the Alms for the Poor of an 
Hoſpital, or of the Church, then they may purchaſe Letters Patent of 
the King's Protection, commanding the King's Subjects for to defend 
them, and to maintain, aid, and affiſt them: And the Form is ſuch: 

E Rex omnibus Ballivis & fidelibus ſuis ad quos, &c. ſalut*. Supplic* nobis 
A. ut cum ipſe diverſa negotia ſua in diverſis Cur noftris, & alibi infra 

1 regnum nuſtr Angliæ praſequit ac idem A. occaſione proſecut ionis hujuſmods 

1 timeat tam ſibi quam \hominibus & ſervien ſuis in perſonis & rebus ſuis, per 

| quoſdam emulos ſuos, & eorum procuration, dampr” ; or thus, dampn* de cor- 

pore ſuo & jacturam de bonis ſuis de facili, Ec. & periculum de facili poſſe 
evenire, volumus ſecuritati ſue in bac parte proſpicere gratioſe ; Nos pacen 

1 & tranquilitatem ubicunque in reguo noſtro conſervare volentes, ſuſcipimus ip- 

7 ſum A. & negotia ſua pred” in dictis Cur* noſtris, & alibi infra regnum no- 

4 ſtrum Angliæ pro eguend ibidem morando, & exinde ad propria redeund, necnon 
homines & ſervien ſuos, ac res & bona ſua quæcunque in protection & de- 
fenſion” naſtras ſpeciales: Et ideo vobis mandamus, quod ipſum A. dicta ne- 


K 2 gotia 
© (a) In a Pracite againſt Two, or if two adjudged contr. if it was at the Grand Cape, 
- Tenants by Warranty are, and they vouch or before Default by him made. 13 E. 3. 
2 or plead to Iſſue, and one of them makes Protection 70. 19 E. 2. Protein 77- 5 
1 Default, yet a Protection lies for the one (b) See Co. Lit. 130. 4. That a Protecti- 


or the other; and at the Day of the Petit on lies for a Feme % Nutrir, Lotrix or 
Cape the Parol ſhall not be put without Day Obſtetrir. 
' againſt the other, 5 H 5. 7. Yet 11 H. 4. 7- 
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gotia fua in Cur noſtris, & alibi infra regnum noſtrum præd (ut præmittitur) 
proſequends, ibidem morando, & exinde ad propria redeund, necnon homines 
& ſervien" ſuos, ac res & bona ſua quæcunque, mannteneatis, proteg, & de- 
fendatis, non inſerentes eis, ſeu quantum in vobis eſt, ab aliis inferr' permittentes 
injuriam, moleſtiam, dampnum, violentiam, impedimentum aliquod, ſeu grava- 
men. Et fi quod eis ſceisſactum ſeu injuriat” fuerit, id eis fine dilatione fac 
. emendar” : Dum tamen idem A. quicquam quod in naſtri ſeu populi noſtri præ- 
judicium, aut contra Ordination per Dominum E. nuper Regem Angliæ avum 
noftrum, & Conſil ſuum nuper inde fact', enervation* cedere poterit, nom pro- 
ſequat, aut attemptet, vel attemptare ſeu proſequi præſumat ullo modo. In 
cujus rei teſtimonium, c. 

And theſe Letters may be made and directed to Sheriffs, Admirals, 
Mayors, and all other Officers, Sc. And thereby it appeareth that they 
ought to ſee and provide, that ſuch Perſons who have purchaſed ſuch Let- 
ters, have by Reaſon of ſuch Letters Favour and Right done unto them, 
becauſe it appeareth the King's Will ſo to be, Oc. And there is the like 
Protection for thoſe who go with Pardons, or to make Collection for 
Bridges or Highways ; and the like for Spiritual Perſons; and the like 
Protection for Merchants Strangers, which go into the Country to ga- 


ther their Debts; or to ſue for them, Sc. There is another Form of 
Protection which is ſuch: | 


(a) Rex univerſis && ſingulis, Vic, Eſcaet', Majoribus, Ballivis, Miniſtris, G 


ac omnibus fidelibus ligeis noſtris quibuſcunque, tam Communibus Vil noftre 
de Southwark, quam aliis infra Libertates & extra, preſentes Literas noſtras 
viſuris vel audituris, ſalutem. Sciatis, quod ſuſcepimns in protect“ noſt ram ſpe- 
cialem T. W. ac homines & ſervien” ſuos, maneria, terras, & tenementa, 
bona & poſſeſſiones ſuas in London, Southwark, Hatham, & H. in Com? 
Surr', ac in 8. C. & D. in Com K. exiſtent, necnon hac ſcripta & muni- 
menta ſua quæcunque. Et ideo vobis mandamus, quod ipſum T. W. ac ho- 
mines ſervientes, maneria, terras, tenementa, bona, poſſaſſiones, literas, ſcripta, 
& munimenta præd manuten”, protegatis, & defendatis, non inferentes eis, 


aut eorum alicui infer” permittentes injur, moleſtiam, damnum, wviolentiam, 


vaſtum, deſtruct', ſen domorum vel aliorum bonorum E catall ſuor' incendium, 

ſeu alind impediment” aliquod vel gravamen : Et hac in fide, dilectione & li- 
geantia quibus nobis tenemini, ſub gravi forisfatt' naſtra, nullatenus omittatis, 

nec aliquis veſtrum omittat*. In cujus, c. per unum ann. dur. Teſte, Oc. 


And another Protection for the Prior of St. Fohr7's, and for his Prio- H 


ry, Oc. And thoſe are of divers Forms, as appeareth in the Title of Pro- 
tection in the Regiſter, and therefore ſee them there. But theſe Pro- 
tections are by the King granted of Grace; for every Man who is a loyal 
Subject is in the King's Protection; but theſe Protections are granted 
to move and excite the King's Subjects to aid and comfort thoſe who 


have 


(a) Where the King takes the Lands, teQtion, by Reaſon whereof another Man is 
Goods, c. into his Protection, by Reaſon delay'd of bis Action, fich ProteQion be- 
of Dilapidations by an Abbot: In an Aſſize ing without Cauſe ſhall be no Cauſe to have 
againſt the Abbot and one G. S. his Leſſee, Aid of the King, which would cauſe further 
he ſhall not have Aid of the King: For Delay of the Party. 11 H. 6. 10. 
when a Man is taken into the King's Pro- 


= N 4 
3 Re OS ov 
--, 8 . bs a 
„ A 


D And a Man who claimeth to have Fee-ſimple in an Advowſon ma 
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have ſuch Protections, in their Buſineſs which they have to do in the 


A Countries for the Cauſes mentioned in the Protections. And it appear- 


eth by the Regiſter, that every ſpiritual Perſon may ſue forth a Pro- 
tection for him and for his Goods, and for their Fermors of their Lands 
for their Goods, that they ſhall not be taken by the King's Purveyors, 
nor their Carriages or Chattels taken by other the King's Officers. And it 
appeareth by the ſame Protection, that King Edward in the fourteenth 
of his Reign, by ſpecial Statute did grant ſuch Privilege to the Clergy, 
whom he took into his Protection with their Goods and Carriages. And 
they may have a ſpecial Commiſſion directed unto certain Perſons to ar- 
reſt ſuch Purveyors or Officers, and to ſend them before the King's 
Council, there to anſwer their Miſdoings in ſuch Caſe; and for the 
ſame Protection ſee the Regiſter, fol. 289. 


J 30.] 


(a) Writ de Droit de Advowſon. 


B A Writ of Right of Advowſon lieth only for him who hath an Eſtate 4 E. 3. 16. 


in the Advowſon to him and his Heirs in Fee-ſimple, or Right of 44% 3 25 


Eſtate to him and his Heirs in Fee-ſimple in the Advowſon ; and if he batap<& q — 


be diſturbed to preſent, then he ſhall have the Writ. But if a Man —.— 65 

have an Advowſon to him and the Heirs of his Body begotten, and Tenant in 

for Default of ſuch Iſſue, Sc. the Remainder unto him and his Heirs Tail brought 
in Fee-fimple ; if he be diſturbed, he ſhall not have this Writ, but a ay nM 
Quare impedit, becauſe he hath not Title to the Advowſon but in Tail, ed but an E- 
and he ought to maintain the Action by that Title that he claimeth the ſtate in Tail. 
Poſſeſſion of the Advowſon, and that is of an Eſtate in Tail. And in 24 Aff. 4. Br. 
this Writ he ought to count of his own Poſſeſſion, or of the Poſſeſſion Tail 24. bo 


of his Anceſtor; otherwiſe the Writ doth not lie, and he ought to al- — 


ledge Eſplees (b) in the Parſon ; as in taking of groſs Tithes, Obla- Preſentment; 
tions and Obventions unto the Value of, 22 And the Tenant ſhall 


C come and make Defence, and (c) may join the Miſe by Battel, or Grand 


Aſſiſe, Sc. And ſee the Form of the Count, and the Defence, and 
of joining the Miſe in the Book of Entries, fol. go. 
. : 2 i * 39 H. 6. 202. 
have a Writ de Recto de Advocatione medietat' Eccleſiæ, vel tertiæ partis, 
vel quartæ partis Eccleſiæ, &c. : 
And 


(a) This Writ being brought by an Ab- Judgment 124. were 34 E. 3. Quare 
bot Parſon imparſonee, if he Counts that Joc 197. 32 May Ae I 4 2 


he holds to his proper Uſe, Sc. he ſhall (b) And therefore y . If a Clerk 


have Judgment accordingly ; but if he 
Counts on a Preſentment, contra. See 11 U. 
4. 88 4. % and Note; without ſuch Surmiſe, 
ne ſhall not have ſuch a Judgment nor 
Execution ; and yet upon a general Judg- 
ment, one ſhall have a Scire facias againſt 
the Parſon to have Execution to hold 
to one s proper Uſe, ct. See 19 E. 3. 
3 


be Inſtituted, but not Indutted, he fall 
not have this Writ of Right of Advowlon. 
38 E. 3. 94. 

(e) In this Writ the Summons ſhall be 


made on the Glebe, and the Gebe ſhall. 


be taken into the King's Hands at the 
Grand Ce. 11 H. 6. 3. 4 
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31 H. 6. 3. a. 


Mit de Droit de Advouſon. 


And when a Parſon ſueth in the Spiritual Court for Tithes, whick E 


do amount unto the fourth Part of the Advowſon againſt the Parſon of 
another Pariſh ; then that Parſon who is ſued in the Spiritual Court 
may purchaſe a Writ which is called Indicavit; which Writ is a Prohi- 
bition, and ſhall be directed as well unto the Judge of the Court as 
unto the Party, that they do not proceed in the Plea, Sc. And then 
the Patron of that Parſon who is ſo prohibited by the Indicavit, may 
have and ſue a Writ of Right of the Advowſon of Diſmes ; and the Form 
of the Writ is ſuch : £ | 
Præcipe A. quod reddat B. Advocation' Decimarum tertie partis Eccleſiæ 
de S. wel quartz partis, vel medietat” Eccleſie, Ec. 


And this Writ is founded upon the Statute of Weſt. 2. c. 5. in the 


End of the Statute, and doth not lie of a leſs Part of the Tithes than 


See 31. A. 


of the fourth Part of the Church. But it ſeemeth that at the Common 
Law before the Statute, a Writ of Droit des Diſmes lay and was main- 
tainable ; as, Præcipe quod reddat Advocationem Decimarum quintæ partis, 
vel ſextæ partis Eecleſiæ, Sc. And that by the Statute of 18 E. 3. which 
is: Whereas Writs of Scire facias have been granted to warn Prelates and 
other Religious Clerks to anſwer Diſmes in our Chancery, and to ſhew if they 
have any Thing, or can any Thing ſay, wherefore ſuch Diſmes ought not to 
be reſtored to the e Demandants, and to anſwer as well to us as to the 
Parties of ſuch Diſmes; that ſuch Writs from henceforth be not granted, and 
the Proceſs hanging upon ſuch Writs be annulled and repealed, and that the 
Parties be difmiſſed from the ſecular Fudges of ſuch manner of Pleas : Saving 


ro us our Right, ſuch as we and our Anceſtors bave had, and were wont to 
Have of reaſon. 


And by that appeareth, That before that Statute the Right of Tithes 


was determined in the King's Temporal Court ; but the Statute hath 
no altered the Law. And if a Parſon be ſued in the Spiritual Court 


31H. 6. 14- 


12 E. 4. 13 b. 
St. 34 E. z. 


View, tho' there be but one Church in the ir does not thereby appear, whether it be 


for the fourth Part of the Tithes, for which he purchaſes Indicavit, Sc. 
by which the Judges do ſurceaſe; if the Patron of the Parſon which 
ſueth in the Spiritual Court hath but an Eſtate in Tail in the Patro- 
nage, or for Term of Life, he ſhall not have a Writ of Droit des Diſmes, 
nor other Remedy by the Common Law, to try the Right of the 
Tithes, for the Feebleneſs of the Eſtate. But if two be ſeiſed of an Ad- 
vowſon, and unto the Heirs of one of them, they ſhall join in a Writ 
of Right of Advowſon for the Advantage of him who hath the Fee-ſimple. 


And alſo a Man ſhall not have a Writ of Indicavit before that the G 


Party hath libelled againſt him in the Spiritual Court. And he ought 

to ſhew the Copy of the Libel before the Indicavit be granted: And 

the Indicavit doth not lie after Judgment given in the Spiritual Court. 
(a) And a Writ of Right de Advocatione Decimarum & Oblationum 


quartæ partis Eccleſiæ, lieth as well as de Advocatione Decimarum quartæ 
partis Eccleſie tantum. | 


2 If 


(a) And the Defendant ſhall have the the Tithes of a Carve of Land, becauſe 


ſame Town. 38 E. 3. 13. 4. But one ſhall of the Value of a fourth Part of the Church. 
not have a Writ of Right of Advowſon of 18 E. 2. Brief $25. | 
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If one be Parſon imparſonee, and another be Vicar in the ſame [ 31.) 
Church, and one of them be impleaded of the fourth Part of the 
Tithes of the Parſonage, and the other impleaded of the fourth Part of 
the Tithes of the Vicarage, they ſhall have ſeveral Writs of Indicavit, 
and their Patrons may have ſeveral Writs of Right of Advowſon of the 
Tithes, Ge. = 
K And it appeareth in 13 H. 6. by the Opinion of Forteſeue, that before 
the Writ of Indicavit lay of Tithes ſued in the Spiritual Court, there 
was no Writ of Droit des Diſmes ſued thereupon. But it ſeemeth againſt 
Reaſon; for the Writ of Droit of Tithes lay as well for the Patron, 
as the Indicavit lay for the Parſon. 
B And in 31 E. 1. it appeareth that a Man ſhall have a Writ of Right 
de medietate Advocationis, where an Advowſon is partible betwixt two- 
Coparceners, and one of them is diſturbed by a Stranger. - 
But the Writ of Right de Advocatione medietat. Eccleſia lay where 
two Coparceners do preſent two Parſons to one Advowſon, Sc. As 
there are in ſome Churches two Parſons, Ec. | 
C And a Writ of Right of Advowſon lieth de Advocatione Vicarie, vel Co, Lit. 17by 
præbend' vel Capellæ, and ſuch like, as well as de Advocatione Eccleſia. 
And the King ſhall have ſuch Writ as well as a common Perſon. But a 
D Man ſhall not tender a Demy-mark againſt the King to enquire of the 
Seifin alledged in the King's Count, or Declaration, as he ſhall in caſe Ibid. 294 by 
a common Perſon bring the Writ. Neither ſhall a Man have final 
Judgment againſt the King, although it be after rhe Miſe joined be- 
twixt the King and the Tenanr. | 
E And a Man ſhall have a Writ of Right of Advowſon of a Chapel 


which is a Donative, as well as he ſhall have if it were preſentable, 
to the Ordinary. 


Aſſiſe de Darrein Preſentment: 


; T HE Form of the Writ of Darrein Preſentment for a common Per- 
F J fonis ſuch: 


Rex Vic' ſalutem. Si A. fecerit te ſecur*, Ec. tunc ſum, Sc. xii. Iibe- 
ros & legal* bomines de vi ſu de B. quod fmt coram Fuſtic" noftris, Sc. pa- Inſt. 180. 


rati Sacramento recognoſc” quis Advocat 9 pacis preſentavit ultin Note, thar 
. v 


| | : : upon Qui 
Perſonam, que mortua eft, ad Fcclefiam de el ultim Vicar', qui mor- OW 


tyus eſt, ad Vicar' de N. quæ vacat, ut dic', & cujus Advoc idem A. dic Er. 20 E. z. 
ad ſe pertinere; & interim Ecclefiam illam videant, & nomina eorum im- Parrein Pre- 
breviari fac, & ſum* B. qui Advor illam ei deforc*, quod tunc fit (a) ibi, a- wr ” 


a : and 9 E. 2. 
Ibid. 17. If the Aſſize find Title for a Stranger not named in the Writ, a Writ to the Biſhop ſhall be 


awarded for him; and therefore one cannot make Title to a-Preſentment in Time of b 
Darrein Preſertment. 26 E. 3 41. Ibid. 4. Ac. vos , bs 4 
ar 


(a) Note; The Party is to be ſummoned in this Action he ſhall not vouch any but 
at the Church. 11. H. 6. 4. fer Martyn, and him whois Party to tho Writ. 21 H. 6. 50. as 
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Weft. 2. Cc. 5+ 


ſentment 62. 


10 E. 3. 


ment 13. 
the Aſſiſe 
find that 
Tenant by 
the Curtely 
or Tenantin 
Dower was 


ſented, 


Contra in a 


16 E. 2. 
Darrein Pre- 
ſentment 20. 


Dar. Preſent- 


the Writ ſhall be, 


Aſſſe de Darrein  Preſentment. 


di“ illam Recog*. Et habeas ibi Summ”, & hoc Breve. Teſte, Ec. But for 
the King the Writ is; Rex Vic" ſalutem. Sum per bonos Sum xii. liberos, 


Sc. an 


ſhall not ſay, ſi Rex fecerit, Ec. te 


ſecur, c. becauſe the 


King ſhall not (a) find Pledges to ſue an Action, for he ſhall not be a- 


merced, c. 


(b) And a Man ſhall have Aſſize of Darrein Preſentment, although he G 
nor his Anceſtors do preſent to the laſt Avoidance : As if the Tenant 
for Life or for Years, or in Dower, or by the Curteſy, ſuffer an U- 


ſurpation unto a Church, Cc. and die, he in the Reverſion, who is 


Heir unto the Anceſtor who laſt preſented, ſhall have an Aſſize of Dar- 


rein Preſentment, if he be diſturbed. 


But if a Man preſent, and then 


(c) grant the Advowſon unto another for Life, and he ſuffer one Uſurpa- 
tion, or two, or three Uſurpations; now at the next Avoidance he in 
the Reverſion ſhall not have an Aſſiſe of Darrein Preſentment, if he be 


diſturbed to preſent. And that appeareth by the Statute of Yet. 2. 


cap. 5. That the Remedy of the Statute is given for the Heir of him 
who made the Demiſe, who is in Reverſion, and not for the Leſſor 


the laſt who himſelf. 18 E. 2. pl. 20. 6 E. 3. 41. 


y that the Heir ſhall have a Writ to the Biſhop, and yet he cannot make Title by that Preſentment. 

Quare Impedit. And Seton gives the Reaſon, becauſe he cannot convey by them. But if 
the Heir do alledge the laſt Preſentment in her ſelf, and the Aſſize be to her by Default, and found 
ut ſupra, yet the Heir ſhall recover. Contea, if they be at Iſſue upon that Preſentment. 


And if a Man preſent unto an Advowſon, and afterwards the Parſon H 
doth reſign, or is depoſed, and the Patron preſents again, and is diſturb- 
ed, he ſhall have an Aſſiſe of Darrein Preſentment; and the Form of 


Qui Advocatus tempore pacis preſentavit ultim* perſo- 


nam, que mortua eft ad Eccleſiam, c. although that he reſign, and be 
living. And the Form of the Writ is to ſuppoſe that the Defendant 


(a) Note; As to Pledges, if a Writ be 
directed to a Sheriff of a Matter within a 
Franchiſe, the Plantiff ſhall find Pledges 
to the Sheriff, and then the Sheriff ſhall 
ſend to the Bailiff of the Liberty, but the 
Bailiff ſhall not take Pledges; and if he 
does, the Sherift ſhall be amerced, and a 
Sicut alias ſhall iſſue. 22 Afi, 5. 14 H. 6. 
3. 21 H. 7. 14. pl. 22. 

Note; He who ſhall not be amereed on 
a Nonſuit, ſhall not find Pledges as the 
Plaintiff in a Quid Furis clamat, or Scire 
facias. 11 H. 4. 7. 18 H. 6. 2. 

Note; The Clauſe, Et habeas ibi Nomina 
— is intended of the Plantiffs Pledges; 

ut if it be omitted, yet the Writ is good. 
26 E. 3. F. Brief 993. 

(b) See Kitchin 118. If the Husband ſei- 
ſed in his Wife's Right preſent, and then 
the Wife dies, ſo that he is Tenant by the 
Curteſy, and then the Church becomes 
void again, the Husband ſhall have an As- 


doth 


ſiſe, Sc. But if Leſſee for Years preſents, 
and it is afterward confirmed to him for 
Life on the ſecond Avoidance, he ſhall 
not have an Aſſiſe, becauſe he is in of a 
new Eſtate. | 

(e) See 2 E. 3. 11. The Heir of the 
Grantce of a Reverſion ſhall avoid this 
for a Purpriſe on the Tenant for Life; in 
a Quare Impedit brought by Stanhope againſt 
the Biſhop of Lin eln, this was denied by 
all but one. But ſce the contrary held b 
Moyle and Priſot. 34 H. 6. 26, 2). And ſo 
1s 33 H. 6. 12. | 

Note ; If a Feme Purchaſer takes a Hus- 
band who ſutters an Uſurpation, and the 
Husband dies, ſhe is without Remedy. 1 
E. 2. Quare Impedit 43. yet it ſeems if the 
Husband, and ſhe being enſeint, preſent, 
and after ſuffer an Uſurpation, e ſhe 
ſhall have a Quare Imte it. 17 E. z. 4 


by Shard. and Ty.rp. See Dyer 259. fl. ks 


and Peſt. 34. S. that ſhe ſhall have it. 


— 
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doth deforce him of the Advowſon, and yet by his Count he counteth 8 E. 2. 96. 
that he or his Anceſtors laſt preſented unto the Advowfon, by which he — 1 : 
doth © Ak that he is in Poſſeſſion of the Advowſon ; and yet the ſame ſentment <3 
is good. 13. Poſt 33. 
If a Man do preſent unto an Advowſon unto which he hath Right, 6 E. 3. 41. 
and afterwards the Incumbent dieth, and a Stranger uſurpeth, and pre- Pawen Fre 
ſenteth unto this Advowſon in the Time of War, and after that Incum- 1 
bent dieth ; now if he who hath Right do preſent again, and be diſturb- 2. 20 E. 3. 
ed, he ſhall have an Aſſize of Darrein Preſentment, and this Preſent- l 12. 
ment made in Time of War by the Stranger ſhall not grieve him. 1 2. Dar. 
And ſo if a Man preſent unto an Advowſon, and afterwards the In- 10 E J. bia. 
cumbent (a) dieth, and another Ordinary doth preſent by Lapſe ano- 13. for the 
ther Incumbent, and after that Incumbent dieth; now the right Patron Ordinary 
ſhall preſent, and if he be diſturbed, he ſhall have an Aſſize of Darrein 2 Pong 
Preſentment, notwithſtanding the mean Preſentments. hs on. 
And ſo if the Guardian do preſent in the Right of the Heir, and the bach Right. 
Incumbent dieth, the Heir ſhall preſent ; and if he be diſturbed, he ſhall Vid. 14 3 3. 
have an Aſſize of (b) Darrein hey eee. although the Guardian did Parrein Pre- 
preſent the mean and the laſt Preſentment. But if a Man preſent unto 3 ing 5 
an Advowſon, and after leaſe the ſame for Term of Years, and after hath ſeen the 
the Church is void, and the Tenant for Years doth preſent, Sc. and Preſentm. in 
then the Incumbent dieth and the Leffor preſenterh, and is diſturbed ; ” Name of 
it ſeemeth that he ſhall not have an Aſſize of Darrein Preſentment, be- E. 1. 00 — 
cauſe the Tenant for Years did preſent in his own Right. But Tenant Green. ac. 5 
for Years ſhall have Aſſize of Darrein Preſentment, if he have preſented H. 7. 16. ac. 
before ; and ſo ſhall the Guardian of the Heir, if he have preſented mw . — 
before. 14 H. 
If a Man uſurp upon an Infant, and preſent, which Infant hath the Fiss 
Ad vo ſon by Deſcent ; and afterwards the Incumbent dieth, the Infant [ 32. 
ſhall preſent; and if he be diſturbed, he ſhall have an Aſſize of Darrein 35 H. 6. Go. 
Preſeutment. But if the Infant purchaſe the Ad vowſon, and preſent, Mes Com. 
and afterward the Church become void, and a Stranger preſent, and u- _ 2 — 
ſurp upon the Infant, and then the Incumbent dieth, the Infant pre- 681125 one 


Deſ 
ſents, and is diſturhed by a Stranger; he ſhall not have (c) a Darrein wp: Ws per 


AL 
Preſentment, but ſhall be put to his Writ of Right. Gre 97. 17 
| 3. Dar. 
Pr : 
Shard ; ſhe hath no other Remedy but a Quare 8 5 
L (a) If 


(a) Nota bene; 20 E. 3. . 12. 7 E. 4 Reverſion ſhall not have a Quare Impedit, 


20. 22 F. 4. 9. contr. per Brian, Ec. 6 
E. 2. pl. 16. 50 E. z. pl. 13. contra of Te- 
rant in Dower. 5 H. 7. 10. b. 15. 14 E. z. 
Darrein Preſentment 54. 

(b) Note ; The Iſſue in Tail may main- 
tain an Aſſize of Darrein Preſentment 46. A, 
ſize 4 Quere of Tenant in Dower ſupra. 
5. H. 7. 10, 15. 14 E. 3. Davrein Preſent- 
ment 34. 

Sir W. TW. If the Biſhop preſent by Lapſe, 
pending which the Church avoids, he in 


bur Darrein Preſentment. 46 Af. 4. 

Note; The Stat. Weſtm. 2. gave a Dar- 
rein Preſentment to him in Remainder on a 
Preſentment by the Tenant in Dower, by 
the Curteſy, e. Contra, it ſeems where 
the Anceſtor of him in Remainder had not 
preſented, Q., 20 E. 3. Darrein Preſentment 
13, and Mention is to be made of his An- 
ceſtor's particular Preſentments in ſerting 
forth his Title. | 

(e) Sec 35 H. 6. 62. Poſt. 34. 


74 Aſpſe de Darrein Preſentment. 


(a) If the Husband and Wife preſent unto an Advowſon in the Right 
of the Wife, which is appendant unto a Manor of the Wife's, and after 
the Husband alien one Acre, Parcel of the Manor, with the Advow- 

% ſon in Fee unto a Stranger, and dieth, and the Stranger preſents, and 
alieneth the Acre unto another in Fee, ſaving the Advowſon unto him- 
ſelf, and then the Church voideth ; the Wife ſhall preſent ; and if ſhe 
de diſturbed, ſhe ſhall have an (*) Aſſize of Darrein Preſentment, becauſe 

the Advowſon was ſevered from the Acre ; but if the Advowſon were 
appendant to the Acre, then the Wife ought to recover the Acre be- 
| fore ſhe preſent to the Advowſon. | 
w 8 And Aſſize of Darrein Preſeutment doth not lie for one Coparcener a- A 
and 15, but gainſt the other, as appeareth M. 20 E. 3. and M. 15 E. 3. pl. 10. 
they ſeem to Poſt 34. N, P. | 
make a Dif- ; 
ference, when the Diſturbance is before the Compoſition to preſent by Turns, and when after. 


33H.6. 322 And if one Defendant die in a Darrein Preſentment, the Writ is good B 
The Church by the Survivor againſt the other. 


pen * If a Diſturber preſent unto an Advowſon, and the Patron bring an C 


twixt Paree - Aſſize of Darrein Pre ſentment, and pendant the Writ the Incumbent 
ners; for if dieth, if the Diſturber preſenteth another Incumbent and dies; yet the 

they 1 Patron ſhall have an Aſſize of Darrein Preſentment upon the firſt Diſtur- 
—_— bance againſt the Heir of the Diſturber, per Journeys Accounts ; and 
- ought to ad- ſo if the Diſturber preſent two or three Times within the ſix Months, 


mit the Pre the very Patron ſhall have an Aſſize of Darrein Preſentment upon the 
#5 1 bang firſt Diſturbance. ». £ MS e . 

eldeſt; but 

contrary of Joint-Tenants. 34 E. 3. 16. 12 R. 2. Counterplea de Vouch. 433. 


This Hori Et proviſum fuit coram Domino Rege, Archiepiſcopis, E pi ſcopis, Comiti D 
ſo is 15 en bus, & Baronibus, quod nulla Aſſiza ultime præſentationis de cœtero capiatur 
Well. 2 29. de Eccleſis Prabendatis, nec de Præbendis. Hill. 19 H. 3. Vide Poſt. 35. R. 


(b) Quare Impedit. 


＋ H E Form of the Writ of Qyare Impedit for the King in the Right E 
of the Crown is ſuch : 


Rex Vic Lincoln* ſalutem. Precip” W. Archiepiſcopo & R. quod per- 
mittant nos præ ſentare idoneam Perſonam ad (c) Eccleſiam de W. qua va- 
| cat, 


(a) See Poſt. 34. 17 E. 3. 3. 22 E. 3. 6. W. except there be more Churches in the 
and Co. Lit. 333. a. 363. ſame Vill. 9 Elz. Dyer 259. 13 H. 4. $72. 

(*) Poſt. 36. F. 22 E. 3. 6. 17 E. 3. 3. Nete alſo ; A Writ brought by the King 

(b) Note; The Summons in this Writ or Queen is not unde queritur, that the De- 
ſhall not be made at the Church, as it ſhall fendant injuſte, &c. 18 E. 3. 1. 2. (as it 
be in a Right of Adyowſon, for in this is in the Caſe of a Common Perſon,) alſo if 
Writ the Advowſon is not demanded, but the Words ut dicitur be omitted, the Writ 
the Diſturbance is to be puniſhed for the is good; yer See 38 E. 3. 31. That in the 
Damage done to the Perſon, by Danby and King's Caſe it ſhall be wut di itur, but in 
other Juſtices. 11 H. 6. 3. that of a Common Perſon, in all Writs it 

(e) Nete ; There needs not the Name of ſhall be wt dicit, and if it be ut dicitur, the 
the Saint, as, ad Eccleſiam de Sanfi M. de Writ ſhall abate. 1) E. 3. 30, 74+ 


— — 
: 75 * | 


Quare Impedit. 


cat, £3 ad noſtram ſpectat Donationem, & unde pred W. Archie? & R. Vid. Fitz. 


nos injuſte impediunt, ut dicitur. Et niſi, Sc. um”, Se. pred” Archiep — 4 — Ay 5. 
R. quod ſint coram nobis, Sc. vel coram Fuſtic noſtris de Banco, Sc. Man ma 
have an Af. 


| | 

ſiſe of Darrein Preſentment, there he may have a Ovare Inpedit, but not econtra. C. 5 Part 102. In | 
a Quare Impedit, the Writ fuit ad Eccleſiam ; and the Count de Advocatione du ar partium. | 
| 


For the King may ſue this Writ, and every Writ,'in what Court 

he will. | 

F And if the King hath Title to preſent unto an Advowſon, by reaſon 
of the Lands and Temporalties in his Hands, of a Biſhoprick, or Ab- 
bey, or Guardianſhip of an Heir, then the Writ is : 

Rex Vie Lincoln' ſalutem. Precip” W. Archiepiſcopo, quod permittat 
nos præ ſentare idoneam Perſonam ad Eccleſiam de W. que vacat, & ad 
noſtram ſpeftat Donationem, ratione (a) Epiſcopatus Cantuar' nuper vacant” 
£ in _ noſtra exiſtent', & unde idem Archiep' nos injuſie imped', ut 
dic, Ec. | 

And if it be unto the Prebend, then thus: Ad Præbendam de I. in 

e. Sc. que vacat, c. ratione Epi ſcopatus, Sc. And if it be by | 
Reaſon of Ward, then the Writ ſhall be, Qi vacat, & ad naſtram, Ec. | 


ratione (b) Cuſtod ter” & heredis T. quondam Comitis de A. defuntti, 
gui de nobis tenuit in capite, & in manu noſtra exiſtentis, & unde prad', 
Oc. nos injuſte, Ec. | | | | 
And if it be by reaſon of Wardſhip by Occaſion of another Ward- | 
ſhip, then the Writ is, Qu# vacat & ad noftram, Sc. ratione Cuſtodiæ | 
terr” & hered. J. T. in manu Domini E. nuper Regis Angl', Patris | 
noſtri, ratione Cuſtod terre E heredis S. de C. quondam Comitis Glouc' de- | 
funtti, de quo idem I. terram ſuam tenuit per ſervitium militar', in mani 
ejuſdem Patris noſtri exiſtent, & unde idem, Ec. nos injuſte imped, ut 
dicitur. | 
And by the Regiſter the King ſhall join with another Perſon in a 
G Quare Impedit; and the Form of the Writ is ſuch : (c) 
Rex vic, &c. pracip' R. de C. quod juſte, Sc. permittat nos Es P. 
de T. preſentare idoneam Perſonam ad Eccleſiam de K. que vacat, & ad 
noſtram, ratione Ciſtod terre & hered” I. que fuit uxor T. de N. qui de 
nobis tenuit in capite, defuntti, in manu noſtra exiſtentis, & ad ipſius P. 
de T. ſpectat Donation, & unde prad', Cc. nos & prafat P. de T. 


anjuſte imped'. 
L 2 But 


(a) Ratione Fpiſcopat', 1. e. Temporalium (e) "Tis held by ſome, there is a Diver- 


Foiſcepatus. 15 E. 3. F. Brief 679. ratione 
Abbatie vel Epiſc opatus. 39 Z. 3. 21. But if 
it be by Alienation without Licence, the 
Writ is general, and the Count Special. 
14 E. 3. Quare Impedit 54. 

(b) A Writ was brought by the Queen 
in the like Caſe, rations miner etat” I. fil'i 
& beredis S. in Cuſtad Regin« exiſten de qua 
pred” S. Terram ſua" tenuit in Capite, where 
by the Count it appeared, that he held of 
one C. who was the Queen's Ward, and 
yet held good. 24 E. z. 54. 


ſity, viz. where the King has Part of a 
Thing, ratione Prerogative ; there if it be 
entire, he ſhall have the whole, as if one 
of the Obligees be Els de ſe, or outlawed, 
the King or his Aſſignee ſhall have the 
AQtion ſole; but if he has Title to a Par- 
cel or Part, by another, there the King 
may join as if an Obligation be made to 4 
Cuſtomer for Cuſtoms, c. there the King 
and the Cnſtomer ſhall join. See 8 E. 4 
4. 4. 24. b. 19 H. 6. 47.4. 10 H. 4 3. Dye 
95+ Poſt. (or Lib. Parliament) 288. 


Quare Impedit. 


11 E. 3. Br. But now the common Opinion is, that the King ſhall have the whole 
Quare Imp. Preſentment alone, and alone ſhall have the Action. But methinks that 
| it ſtands with reaſon that the King and the other; 


= ; as in a popu- 
lar Action the Party ſhall ſue for the King and for himſelf, and the 


Words of the Writ are, Oui tam pro Domino Rege, quam pro ſeipſo [equi- 
tur, Cc. and that in an Action of Debt, Ec. — 6 = l 5s 
the King may ſue for himſelf and for the Party. And the common 
Experience is, that a Man ſhall hold Lands in common with the King, 
See 20 H. 4. and alſo Chattels: And by the ſame Reaſon they may have the Pre- 
3. eontr. and fentment or Advowſon in common. 
9 U. 8 And if a Man be diſturbed to preſent unto a Parſonage, then the H 
or lady. Writ ſhall be, (a) Præc, Gc. quod permittat ipſum praeſentare, &c. ad 
*. *. Beclefiam, Se. for the word Eccleſia is always intended a Parſonage. And 
if it be a Vicarge, then the Writ is, quod permittat ipſum praſentar ad 
Vicar. And if it be a Prebend, then ad Præbendam; and, if a Chapel 


ad Chapellam ; and ſo he ought to (b) name the Advowſon as it is, 
Sc. 8 H. 6. 22, | 


w» 


[ Th A Man ſhall not have a Quare Impedit de Advocat' medietatis, nec de 
14K. 4. 8 31 edietat Advocationis, Sc. And if one Man hath the Nomination 
3. 185. 2 


unto an Advowſon, and another hath the Preſentation, if he name his 


Impetit 102. Clerk, and he who hath the Preſentation, preſent (c) another Clerk ; 
1 fl. 5. 1. 2. he which hath the Nomination ſhall have a Quare Impedit, and the 
12. 


Writ ſhall be, quod permittat ipſum præſentare, &c. and in his (d) Count 
he ſhall ſet forth the ſpecial Matter, and it ſhall be good. 


(e) And ſo if a Man hath a Chantry, which is a Donative by Let- 
ters Patent, and he give the ſame unto a Clerk, who is diſturbed by 
another, or another doth preſent to his Chantry, or giveth the {ame 
by Letters Patent; he which hath Right ſhall have a Care Impedit of 
that Donative ; and the Writ ſhall be, quod permittat ipſum preſentare, 


tic. ad Cantariam, c. and in the Count he ſhall ſet forth the ſpecial 
Matter. See 14 H. 4. 11. 


inf. C. D. H. 


And 


(a) And Note; Such Writ was at the 
Common Law. 14 H. 3. Quare Impedit 183. 
ad Capellam. 2 H. 3. Grants 89. ad Vica- 
riam. 

(b) In a Quare Impedit Præſentare ad Eccle 
fam, tis à good Plea to the Writ, that it 
is but a Chapel; for Eccleſia ſhall be in- 
tended a Pariſh-Church. 5 E. 3. 60. 22 E. 
3. 2. 4. 12. 4. 8 H. 6. 32. 4. 3. 4. 13 H. 4. 
Brief 870. & infra. E, F. 

(e) See accordingly 1 H. 5. 1. 2. 4 E. 
3. 69. 21 H. 6. 17.4. and he ſhall have a 
Writ to the Biſhop to admit the Preſentee 
whom he has named to another, whether 
the Writ be brought againſt him who had 
the Prefentation, or againſt a Stranger; 
yet Sce 24 E. 3. Quare Impedit. 27. and 2 


R. 3. Quare Impedit 102. that it lies not 
for him who has only the Nomination. 

(d) See accordingly 22 E. 4. 22.4. 14 
E. 4. 2. ö. and 14 H. 4. 11. the Writ. Quod 
permittat nominare was aba ted by Award in 
the like Caſe. 

(e) A Quare Impedit of a Chantry ought 
to ſhew in what Church or Chapel the 
ſame is. 12 H. 4. 19. See Lib. Entr. 499% 

A Quare Impedit lay of a Chapel at Com- 
mon Law. 24 H. 3. Quare Imfedit 183. And 


ſo it did of a Prebend. 13 R. 2. Brief 643. 


Note; A Quare Impedit of a Prebend 
muſt be brought in the County where the 
Cathedral Church 1s, and not in the Coun- 
ty where the Body of the Prebend lies. 
15 E. 3. Brief 235, 645. 


Quare Impedit. 


D And if a Biſhop be diſturbed to preſent where he ought to make 
Collation, the Writ ſhall be, quod permittat ipſum præ ſentare, &c. and 
he ſhall count upon the Collation. (a) 
E (b) And fo if the King be diſturbed to collate by his Letters Patent 
unto his free Chapel, he ſhall have a Qzare Impedit, and the Writ 
ſhall be, quod permittat ipſum preſentare, &c. ad Præbendam in his free 
Chapel, Ec. 
F And a Qnare Impedit lieth of a Priory, or of an Abbey; and the Writ 14H. 4 36 b. 
ſhall be, quod permittat ipſum præſentare ad (c) Prioratum ſen Abbatiam, E9c. 
See the Book of Entries 59. and 18 E. 3. Hare imped:t accordant 151. 
G And there is another Form of Writ, quod permittat ipſum præſentare 
ad Ecclefiam Domus S. Martini Briſtol', que vacat, Cc. and fo of an 
Hoſpital, and the like Vide Lib. Entr. 506. 
H And a Man ſhall not have a Qrarce Jmpedit if he cannot alledge a 
Preſentment in himſelf or in his Anceſtors, or in another Perſon, 
| from whom he claimeth the Advowſon, and that in his Count, if it 
| be not in ſpecial Caſes: As if a Man at this Day ere& a Church 
parochial by a Licence of the King or other Chantry, which ſhall be 
preſentable, Ec. if he be diſturbed to preſent to the ſame, he ſhall have 21 E. 4. 2,3. 
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a Quare Impedit, without alledging of Preſentment in any Perſon, and 16 H. 7. 8. 


ſhall count upon the ſpecial Matter. 


(d) And if a Man doth recover an Advowſon againſt another in a 
Writ of Right, when the Church voideth he ſhall preſent, and if he be 
diſturbed, he ſhall have a Quare Impedit, and alledge the Preſentment in 
him againſt whom he recovered, without alledging any other Preſent- 
ment. And a Man ſhall have a Quare Impedit and alledge a Preſentment 
by his Proctor, and it ſhall be good, without alledging a Preſentment in 


himſelf : Quod vid. 17 E. 3. 


Keble ac. 
Poſt. 36. 


Poſt. 35. O. 


(e) And if an Abbey hath been Parſon imperſonee Time out of Mind, (_, part 
and afterwards the Abbey is diſturbed, he of whom the Advowſon is holden 43. b. ac. 
ſhall preſent, and if diſturbed, ſhall have a Qyare Impedit, without al- 


ledging of any Preſentment in the Count, bur ſhall ſhew the Special 


Matter. 


(f) If Coparceners make Partition to preſent by Turns, and ſo do, Ant. 32. G. 
and afterwards the younger Siſter die, her Heir within Age, and in 22 E. 4. 9. 


(a) See 16 E. 3. Brief 660. Raſt. Ente. 
501. 17 E. 3. 64. 

(b) See 13 H. 4. Brief 80. where E- 
cle ſia ſhall be intended a parochial Church. 
See 16 E. 3. Brief 660. ant. H. 

(e) Note; A Priory may be Parochial 
and Pre ſentative, and then the Writ may 
be ad Eecleſiam. 13 H. 4. Brief $70. 18 E. 
2. Brief 828. and Treſpaſs 237. 

(d) See 14 E. 2. Quare Impedit 171, 172. 
where he may have a Scire facias on the 
Judgment for the Diſturbance, but that 
on the Judgment in a Writ of Right, he 
had Serzin delivered by the Sheriff; yer 
for that he cannot have Seiſin of the 
Church without à Preſentment, when the 
Church avoids, he ſhall have a Scire facias for 


Ward 


the Preſentment. 15 E. 2. Quare Impedit 172. 


(e) In a Quare Impedit, the Plaintiff 
ought to declare that the Preſentment 
was made in Time of Peace. 18 E. 2. 
Quare Impedit. 175. ant. 31. 


(f) See 21 E. 3. 3. If the King has 


an Ad vo ſon in Common, or with another, 
as by reaſon of Nonage of an Infant who 
has Title to preſent by Turn, or other- 
wiſe, the King by his Prerogative ſhall 
have the Preſentment on every Avoidance, 
as long as any of the Lands are in his 
Hands, See 21 E. 3. 37. The King made 
Title only to the fourth Avoidance by 
Reaſon of Wardſhip of the Parcener, after 
Partition made, 


bel 893 * F 
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Quare Impedit. 


3t E. 3. Q, Ward to the King, and afterwards the Church void two or three Times 


J. 2. 38 H. 
6. 9. Dyer 


322. 


during the Nonage of the Heir, who is the King's Ward; the King 
ſhall preſent, and if he be diſturbed, he ſhall have a Hare Impedit alone 


21 B. 3. Br. as it appeareth M. 22. E. 4. But, ſaving the Opinion of the Book, I 
Qlare Impe- conceive the Law to be otherwiſe, becauſe the Inheritance of the Pre- 


dit 73. 


26. J. 8. 
3 Cro. 196. 
18 E. 3. 22. 
24 E. 3. 29. n 


ſentment is (a) ſeveral, Oc. 


(b) And if two Siſters be, and have an M 
Advowſon which becometh -void, the eldeſt Siſter ſhall have the firſt 
Preſentment ; and ſo the Husband of the eldeſt Siſter (if he be Tenant 
by the Curteſy of the Advowſon) ſhall have the firſt Preſentment ; 
and the Tenant in Dower ſhall have but the third Preſentment, Cc. 

(c) If the King have an Advowſon in Fee, which voids, and during jy; 
the Avoidance the King granteth the Advowſon in Fee, the King ſhall 
ot preſent to this Avoidance : But if the King have an Advowſon by 


9 E. 3. 21. reaſon of the Temporalties of a Biſhop, and during the Avoidance the 


e 34 P. 


24 H. 8. 


King reſtore the Biſhop the 'Temporalties, yet he ſhall preſent unto the 
Advowſon and not the Biſhop for this Avoidance. 

(d) If the Heir ſue his Livery and hath it, yet the King ſhall pre- G 
ſent unto an Advowſon which became void during the Time that the Ad- 
vowſon and Land were in the King's Hands. (e) 

(f) If a Man be ſeiſed of an Advowſon in groſs or in Fee appen- p 


Dyer 4 C. 3. dant unto a Manor, and the Advowſon void, and he dieth, his Execu- 


Part 3. 


50 E. 3. 26. 
ac. Vid. after 

K, and : 
_—_— E. not entered into the Manor. 


3- 5. 27 E. happen void before his 


35 A. 29 
3. 89. 


2 H. 4. 19. 
40 E. 3. 14. 
after 44 K, 


143 E. 


and ſevered from the Manor. 


tor ſhall preſent and not the Heir, (g) becauſe it was a Chattel veſted 
And if a Man be diſſeiſed of a Manor 
unto which an Advowſon is appendant, and the Advowſon become void, 
the Diſſeiſee may preſent and have a Qrzare Inpedit, although he hath 
But if the Biſhop die, and the Advowſon 
Death, the King ſhall preſent unto the ſame by 
Reaſon of the 'Temporalties, and not the Biſhop's Executors. 8 E. 2. 
Preſentment 10. 39 E. 3. 21. | 


(h) So if a Man have a Manor unto which an Advowſon is appendant 


in Fee, and the Church void in the Father's Time, and the Father die, 


(a) But if the King's Tenant dies, ha- 
ving Iſſue three Daughters under Age, the 
King ſhall have all the Preſentments. See 
31 E. 3. Quare Impedit 100. 38 H. 6. 9. 
22 E. 4. 9. 20 E. 3. Quare Impedit 65. 45 
E. 3. 12. 34 H. 6. 40. 

2 Vide Poſt. 34. (O, P) 5 H. 5. 16. 18 
E. 3. 22. | 

(e) Vide contra. Except there are ſpecial 
Words of the Avoidance. 16 H. 7. 8. 
Dyer 282. 302. a. 348. a. and Sce accordant 
18 E. 3. 58. a. but contrary in the Caſe of 
a common Perſon. 11 H. 4. 54. b. and an 
Avoidance fallen is not grantable by a 
common Perſon. Dyer 283, 348. See Stamf. 


Prerog. 44. 46 E. z. Grants 50. 18 E. z. 22, 


.. in Marg. 

(d) Note ; If the King be ſeized of a 
Manor to which an Adyowſon is appen- 
dant, whereto he has no Right of Seiſin, 


5 


and 


and afterwards there is an Oufter le main 
cum exitibus ; if an Avoidance happens in 
the mean Time, and the King has preſent- 
ed, the Incumbent ſhall not be removed ; 
bur if he has not preſented, he ſhall have 
the Avoidance. See 5 E. 3. 6. 4 E. 3. 2. 
18 E. 3. 21. 24 E. 3. 28, 29. 27 E. z. 81, 
89. 39 E. z. 21. 


(e) See 18 E. 3. 22. 46 E. 3. Grants 50. 


6 E. 2. Preſentments 9. 

(f) See 21 H. J. 21. 44 E. 3. 3. 21 H. 6. 
9. 33 H. 6. 33. 9 B. 4 39. 

(2) See 9 H. 6. 33. 4 E. z. 2. contra. 
39 E. 3. 21. contr. ſed 44 E. 3. accordant. 

(h) Note; Tho' the fix Months paſs in 
the Father's Life -time, the King ſhall 
have the Preſentment againſt the Biſhop, 
if the Church be not full. 18 E. z. 21. 4. 
29 E. 3. 8. Where the King grants the 

Advow- 


Quare Impedit. 


and his Heir in Ward to the King, the King ſhall have the Preſent- 


ment. 18 E. 3. 21. 27 E. 3. Eſftoppel 240. contr. 39 E. 3.21 
T (a) Guardian in Socage of-a Manor unto which an Advowſon is ap- 
pendant, and the Church void, the Heir ſhall preſent, and not the 
Guardian, becauſe he cannot account for the ſame. 
If the King grant unto an Abbor and his Succeſſors, that the Monks 


_ —— — — ꝛ — 


ſmall have the Temporalties during the Vacation, now if the Ad vowſon 1) E. 3. 31. 


happen void during the Vacation, the Monks ſhall preſent to the 
ſame. AM. 30 E. 3. 

The Preſentation to the Vicarage doth of common Right appertain 
unto the Parſon; but he may grant the ſame to another by Aſſent 
of the Patron and Ordinary. 

The Heir in Tail ſhall not have a Preſentment fallen in the Life of 
8 the Tenant in Tail, but the Executor of Tenant in Tail. (b) So the 

Termor ſhall have the Preſentment which happeneth during the Term, 

although he hath not preſented during the Term to the Advow- 

ſon, Cc. 


A 


(c) The King may repeal his Nomination or Preſentation, but a ; H. 4. 32. 
C common Perſon cannot ſo do. And the King ſhall have Writ upon a Dyer 260. 


Biſhop to induct one into a Prebend which the King hath given unto 


him; and to give him a Seat in the Quire, and a Place in the Chapter- 
Houſe. 


And a Man ſhall have a 
E put him into corporal Poſſeſſion. 
((d) If the King recover by Quare Impedit, and afterwards ratify the 

F Eſtate of the Incumbent ; yet at the next Avoidance the King ſhall 
preſent, becauſe his Recovery and Judgment for him was not executed. 
. 9 E. 3. In a free Chapel of the King, where the Dean ought to 
give the Prebends, if he do not collate within fix Months unto them, 
then the King ſhall preſent by Lapſe to them as Ordinary. 

If an Advowſon be void by fix Months, at which Time the King is 
ſed of the Temporalties of the Biſhoprick, the King ſhall preſent to 
this Advowſon, as the Biſhop ſhould do; and the King ſhall have a 
Quare Impedit of the Sub-Deaconry of Jork, which voided when the 
'Temporalties of the Archbiſhoprick were in the King's Hands; and the 
Writ ſhall be, quod permittat eum præſentare; and yet the King ſhall 
give this Sub-Deaconry by his Letters Patent. an 

cre 


(b) See 9 E. 3. 10. 19 H. 6. 33 Pork. 21. 
(c) The King may repeal his Preſent- 


ware Impedit of an Hermitage, and a Writ to 
on | 


G ej 


Advow ſon to A. till his full Age, and the 
Church avoids, during the Term, and after- 


25 E. 3. 47. 


Ce —— — — — ——— — — 


wards the Heir preſents and comes of full 
Age, before the Church is full, the King 
ſhall have the Preſentment. 

(a) Ir ſeems, the Preſentment ought to 
be in the Name of the Heir, and yet a 
Guardian in a Oware Impedit againſt him 
may make Title againſt the Stranger in 
Right of the Heir, and alſo have a Writ to 
the Biſhop thereupon, but he cannot main- 
tain a gore Imtedit. 29 E. 3. 5, 14, 22. 
27 E. 5. 89. 4. 8 E. 2. Preſentment 10. 


ment, altho' the Clerk be Inſtiſtuted, pro- 
vided he be not Inducted. 25 E. 3. 47. 4. 
38 E. 3. 49. But a common Perſon cannot 


repeal his Preſentation. Dyer 292. 4. 


Patronus autem poteſt Preſentare plures accu- 
mulative, Et lo u erit gratification” Epiſcopi, 
13 De Jure patronat ui. Cap. 1. See 14 

* 4. 2. 

(d) See a good Caſe that accords here- 
with, 18 E. 3. 21. and ſee 9 E 3. 20. 
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31 E. z. 


Quare Impedit. 


Where Partition is made betwixt Coparceners by Licence of the H 
King of an Advowſon in a Court of Record, as in the Common Pleas, 
and afterwards the Coparcener who hath the next Turn dieth, her Heir 
within Age and in Ward to the King, and the Church void; the King 
ſhall have a Scire facias againſt the other Coparcener, E9c. upon that 
Partition, and yet he was a Stranger to the Partition. | 

(a) If two Coparceners make Partition to preſent by Turns, although I 
that one of the Coparceners do afterwards uſurp upon the other Copar- 
cener, and preſents in her Turn, that Preſentment ſhall not put her 
out of Poſſeſſion, but ſhe ſhall have her Turn when it falls again, and 

ſhall have a Quare Impedit, or a Scire facias upon the Compoſition if it 
be upon Record, if ſhe be diſturbed for to preſent, Oc. 

50 E. z. 26. (b) If a Biſhop make a Collation, and before Induction or Inſtalla- K 
38 E. 3. 4. tion dieth, and the King ſeiſeth the Temporalties ; he ſhall have this 
Preſentment, becauſe that the Church is not full againſt the King, un- 
til the Parſon or Prebend be inſtalled or inducted. 


24 E. 3. 33. (c If a Parſon have a Parſonage, and afterwards doth take another x, 
Ea: 40+ Benefice without Diſpenſation ; now the firſt Benefice is void, and the 
Patron thereof may preſent, for this Avoidance is called Ceſſion. 
Br. Preſent- (d) If in Time of Vacation of an Abbey or Priory, a Church happen M 
ment al Eg. void, which .is of the Patronage of the Abbot or Prior, and a Stranger 
* doth uſurp and preſent thereunto; this Uſurpation ſhall not prejudice 
if *:4E. 3.26, the Succeſſor *, but at the next Avoidance of the ſaid Church he may 
$ 


| See Co. Lit. preſent, and have a Quare Impedit ; but otherwiſe it is if an Uſurpation 
19 360. ſhall be had in the Time of his Predeceſſor, for that ſhall put the Suc- 
ceſſor out of Poſſeſhon, if the fix Months be paſt. 

If a Vicarage happen void, and before the Parſon preſent, he is made N 
a.Biſhop, Ec. yet he ſhall -preſent unto this Vicarage, becauſe it was a 
Chattel veſted in him. 

(e) The Founder of a Priory ſhall have a Quare Impedit againſt the O 
Subprior and the Convent, if they diſturb him to preſent to an Ad- 
vowſon which belongeth to the Houſe, if it void during the Vacation, 
where the Founder ought to have the Temporalties during the Vaca- 
yon: P. 9 EB. 3. 

If a Man traverſe an Office found of a Manor unto which an Advow- p 
ſon is appendant, and upon the Traverſe (f) the King leaſeth the Ma- 


nor 


2 39 E. 3. 21. 
Ant. 33 N. 


. (a) See 12 E. 3. 9. 13 H. 8. 14. 22 E. 4. 
| 627 Mob 46 
1 (d) Sce 38 E. z. 3, 4. And ſo it is of his 


every common Perſon before Indudtion, 
and has the Cure of Souls, and ſhall 
have the Profits before Induction. $$ E. 


Tenant who dies before his Clerk is in- 
dufed. 38 E. 3. 9. 4. If the King has a 
Preſentation, pro hac vice, and his Clerk 
dies after Inſtitution, and before Indudtion, 
the King ſhall preſent. 18 Hir. Dyer 348. 

Sce per W. W. 22 H. 6 27. 21 E. 4 34. 
KR 2.41. 11 H. 4 91. 

(c) See 4 Co. 74. b. 11 H. 4. 3), 60, 91. 
E 3. 9. 
(d) See Co. Lit. 263. b. Weſt. 2. c. 5. 

If à Parſon be admitted and inſtitu— 
ted by the Biſhop, he is Parion againſt 


3. 4. by Kirton and Moreton. (Sed Quere 


per W. B.) 


(e) The Patron of an Abbey preſentat ive 
brought a Quare lnpedit againſt the Supe- 
rior (Subprior) and Convent. 11 E. z. 
Quare Impedit 157. 18 E. z. 15. 

(f) For in that Caſe the Leaſe amountz 


to a Reſtitution, but if the King ſeiſes a 
Priory alien, and leaſes the Priory to 
Farm during the War, without mentioning 
the Advowſon, the King ſhall have it. 
29 E. z. 18. (or 98.) 


Quare Impedit. | 81 


nor unto him who tendred the Traverſe without mentioning the Advow- 
ſon, and afterwards the Church void, he who tendred the Traverſe ſhall , E.. 6. 
have the Preſentment, if the Traverſe be found for him. : 

If a Feme be aſſigned the third Part of a Manor unto which an Ad- 
vowſon is appendant in Dower, ſhe ſhall have the third Preſentment. 

If the Patron be out-lawed in Treſpaſs, and the Church void, the ,,y 6. 24. 
King ſhall preſent, becauſe of the Out-lawry (a). © Newton, | 

(a) (b) If a Feme purchaſe an Advowſon, and take a Husband, and the Feme is * 
Church void, and the Stranger doth preſent, and the Husband ſuffer an 2 _ 

: : 1 

Uſurpation, Ec. by this Uſurpation the Wife ſhall be out of Poſſeſſion, band, the 
after the ſix Months paſt ; and ſhe ſhall be put to her Writ of Right of Churchvoid, 
Advowſon, if ſhe have preſented before; and if ſhe have not preſented, the Husband 
ſhe is without Recovery: But otherwiſe is it, if the Feme ſhall have an r 
Ad vowſon by Deſcent, or by Courſe of Inheritance. r rg 

If an Infant or a Feme Covert do not preſent within fix Months, the Right in the 
Biſhop may preſent for Lapſe (c). Wife. 
(o) One ſoint-tenant, or Tenant in common, ſhall not have a Quare 

Inpedit for the Advowſon which of have in common, or in Jointure, 
if one of them preſent ſolely againſt his Companion. Bur if two (d) Co- 
parceners cannot agree in the Preſentment, the eldeſt Siſter ſhall have 
the firſt Preſentment, and he who hath her Eſtate ſhall have the firſt Pre- Van” ii 5 
ſentment ; and if he be diſturbed by the other Coparcener, ſhe or he who geſcends ro 
hath her Eſtate ſhall have a 3 Inpedit againſt the other (e) Siſter; and two Coparee- 
the Coparceners and thoſe who have their Eſtates, ſhall preſent as Co- ners, one of 
parceners ought to do, ſcil. the Eldeſt firſt, and then the Middlemoſt, — 2 
and then the Third, and then the Fourth, and ſo as they ſhall be of „ithin ape 
Age, Oc. | theGuardia 
mY marrieth = 
Eldeſt, the Church void, he preſents in both their Names, the Youngeſt cometh of Age. Some are 
of Opinion, that if they do not agree the Eldeſt ſhall preſent, and it ſhall be her Turn: Others con- 


trary. Quere. 


d 
X lf an Infant have a Manor unto which an Advowſon is appendant, and 
ſuffereth a (f) Uſurpation when the Church becometh void, and after- poſt. ;5. M. 
ward at full Age grants the Manor in Fee, and afterwards the Church { 35.] 
become void ; the Infant ſhall preſent, and not the Feoffee of the Manor, 
for the Advowſon was ſevered by the Uſurpation; and yet the Infant 
may preſent to the ſame. 
If the King's Tenant hath Title to preſent unto an Advowſon, which 18 E z. 21. 
is void, and the ſix Months paſs; and afterwards the King's Tenant di- Ante 33. R 
x M. a 


(a) See 26 Af. pl. 71. 4E. 6. 58. 35 H. 6. 63. (f) See accordant adjudged, 16 E. 3. F. 
(b) 1 E. 2. 4. Imp. 43. ante 31. I. Qua. Imp. 67. But contra by Danby, 33 H. 6. 
Weſt. 2. c. 5. 19 H. 6. 40. 22 H. 6. 26. 13. in the like Caſe. Yet if the King was o 


43 E. 3. 15. 22 E. 49. ſcized, and granted the Manor cum Advoca- 
(c) Vide Poſt. 3 3. 6 E. 4. 10. 27 H. 8. 11. tione, at the next Turn the Grantee ſhall 

34 H. 6 40. | preſent ; per Cur', For it was not made dil- 
(9) See 9 El333. a. Bro. Preſentment al E- appendant by the King's Uſurpation. 

gliſe 53, 34, 56, 40. Sec 16 E. 3. Bro. Preſentment 60. That an 


(e) See Doitcrand Student 116. b. ang 33. B. Infant may preſent. 


82 Quare Impedit. 


| eth before the Biſhop preſenteth for Lapſe, his Heir within Age, and in 
| | Ward to the King, the Biſhop ſhall not preſent for Lapſe, but the King 
| ſhall have this Preſentment by reaſon of the Wardſhip. P. 18 E. z. 
| If Tenant in Tail of a Manor, unto which an Advowſon is appendant, B 
diſcontinue the Manor in Fee with the Advowſon, and after the Diſcon- 
tinuor granteth the Advowſon unto another in Fee, and afterwards doth 
re-infeoff the Tenant in Tail of the Manor, who dieth feized of the 
Manor ; his Heir ſhall preſent unto the Advowſon when it ſhall happen 
void: And if he be diſturbed, he ſhall have a Quare Impedit, becauſe he 
is remitted unto the Manor, and hath not Remedy to come to the Ad- 
vowſon. 29 H. 6. Qrare Impedit 19. 
The Defendant in a Qyare Impedit may ſue a Quare Impedit againſt the C 
. Plaintiff, if his Clerk be not admitted nor inſtituted. And if the Plain- 
| tiff's Clerk be inſtituted and inducted pendant the Writ, it ſhall not a- 
bate the Plaintiff's Writ; but in that Caſe if the Defendant recover a- 
gainſt the Plaintiff, he ſhall avoid the Plaintiff's Clerk; and ſo if the 
Defendant's Clerk be admitted pendant the Writ againſt him, if the 
Plaintiff recover, he ſhall avoid the Defendant's Clerk: But if the Clerk 
of the Defendant were admitted and inftituted at the Time of the Pur- 
' chaſe of the Writ, and the Plaintiff purchaſe the Writ only againſt the 
Patron, not naming the Incumbent ; although the Plaintiff recover, he 
ſhall not avoid the Defendant's Clerk, becauſe he might have named 
him in the Quare Impedit. 
If a Stranger do preſent unto an Abbey or Priory which is eligi- D 
ble by the Convent, and his Clerk be inſtituted and inducted ; Sure, 
how this Wrong may be after redreſſed and reformed. See 22 H. 6. 25. c. 
20 Eliz. 11. If a Man have a Chapel or Chauntry which is donative by Letters Pa- E. 
Hare's Caſe, tent, and he (a) once preſent unto the Ordinary his Clerk to the Chaun- 
+ — on 04 try, he ſhall never after collate, but ought to preſent unto the Biſhop ; 
| oven” and if he do not preſent within fix Months, the Ordinary ſhall have Ad- 
q | vantage of the Lapſe. See 22 H. 6. 26, Ec. 
; A Preſentment made by a Stranger unto an Advowſon which is ap-'F 
| propriated unto an Abbey, be the Preſentment in the Time of Vacation, 
[ or in the Time of the Abbot, is void, although that the Clerk be infſti- 
4 | tuted and induced : But if the Abbot himſelf preſent unto the (b) Bi- 
ſhop his Clerk to an Advowſon which is appropriate to his Houſe, this. 
Preſentment doth diſappropriate the Advowſon, and make it preſentable 
after; and if he do nor preſent within fix Months after every Avoidance, 4 
| the Biſhop ſhall preſent for Lapſe. The Biſhop ought to preſent his 
Poſt. 48. H. Clerk for whom it is firſt found by a ure Patronatus. See 34 H. 6. 30. MR 
1 H. 7.9. The Biſhop ſhall not have the Advantage to preſent by Lapſe, where H 
32 & 13 E. the Church doth become void by Reſignation or Deprivation, without 


2 | giving 


(a) *Tis otherwiſe if a Stranger does it a- without-Inſtitution, &c. is a Diſappropria- 
lone. 22 H. 6 25, 26. Vide Poſt. 42. tion. 11 H. 6. 32. 33. 22 H:6. 28. 
(b) 80 that it ſeems the Preſentment See Plowd: 500, 501. Bro. Qua. Imp. 39, 
| 111. 38 H. 6. 39. 
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Quare Impedit. 83 


giving (a) Notice thereof to the Patron. See 5 E. 4. 9. 1 H. 7. 9. Bro. = 293. e. 
Notice, &c. | | a 

Where the Biſhop doth refuſe the Clerk of the Patron for Non-abllity, Dr. and Stud. 
or for Crime, he ought for to give (a) Notice thereof to the Patron, o- 177. 
therwiſe he ſhall not preſent for Lapſe ; but after the ſix Months paſt, 12 El. Dyer 
the Patron ſhall have a Writ to the Biſhop, if the Church do remain 93. 


void, and the Biſhop hath not collated thereunto. 

The Chancellor of England ſhall preſent unto all the Ki 
which are under the Sum of twenty Marks by the Year, 
the King's Gift, and in the Right of the Crown : Bur if 


them by any other Title, then the Chancellor ſhall not preſent unto 


them. 


The Death of one Plaintiff, nor the Non-ſuit of one Plaintiff ſhall not Co. 10 Part, 


abate the Writ, but he ſhall be ſevered. 3 
Where an Infant hath an Advowſon by Deſcent, and the Church void- 


eth, and he who hath Title paramount doth uſurp, and preſent unto 


the ſame Church, and the ſix Months do paſs; he is remitted by this 
Uſurpation, and the Infant out of Poſſeſſion, and without Remedy by 


that Uſurpation. 


If a Man hath an Advowſon, and the Church doth become void, and 
two Strangers do ſeverally preſent their Clerks to the Biſhop to that 


' Advowſon ; the Patron ſhall have divers Quare Impedits againſt them, if 


he will, and ſhall have ſeveral Judgments, and ſhall recover ſeveral Da- 
mages for their ſeveral Preſentments and Wrongs done. 


If a Man maketh another his Proctor, to preſent unto all his Advow- 


ſons, and to do ſeveral Things for him; if the Proctor preſent, as Proc- 27 E. 3. 60. 


2 0 * Impodi it 68. 


(a) Nor ſhall Lapſe devolve to the King 
without Notice. Sec alſo touching Notice, 
7 Eliz. Dy. 2. 5 E. 4. 9. 1 H. . 9. Bro. 
Notice 6, & 29, and 14. H. 7. 21. A Diver- 
ſity where- the Patron is a Layman, or not. 
Alſo 15. H. 7. A Diverſity where 'tis of a 
Matter whereof the Patron may take No- 
tice, or not. 

(Sir M. H.) Note; No Lapſe ſhall be 
without Notice, although that the Church 
be declared to be void, for that the Incum- 
bent was mere Laicus. Dyer 293. Pickering's 
Caſe, in the Caſe of a Layman. In the Caſe 
of Death, the ſix Months ſhall be computed 
from the Time of the Death, and where the 
Patron preſents, and the Biſhop refuſes for 
Non-ability, the Biſhop ought to give No- 
tice of the fix Months: Yet it the Patron 
does not preſent within fix Months from 
the Time of the Death, (and in that Caſe, 
not from the Time of Notice) of the Refu- 
fal) the Lapſe ſhall incur. Dyer 327. b. Ec. 
for the Church of Haughton. And ſee there, 
thar Notice ought to be given at the 
Church-Door, if the Patron cannot be per- 


ſonally found. Dyer 346. Baron's Caſe. And 
for the Form of a publick Intimation of 
Deprivation for not reading the Articles, 
ſec Dyer 369. 

(Sir W. V.) The Statute 24 H 8. of Re- 
ſidence, cap. 2. If one has a Beneſice with 
Cure of $1. Value and takes another, the 
firſt ſhall be void as if he were dead. Here 
the Biſhop need net give Notice to the Pa- 
tron, becauſe it is yoid by the Statute, by 
Dyer and Weſton ; whieh Brown denied, and 
ſaid, That the Notice remained at Com- 
mon Law, and by the Common Law the 
Biſhop ſhould give Notice of a Ceſſion 
where one one had a Plurality, c. 7 Eliz. 
116. 

26 H. 8. If any Spiritual Perſon be cer- 
tified by the Biſhop into the Exchequer for 
Non-Payment of Tithes, that 7 adde the 
Church ſhall be void. Here the Biſhop ſhall 
not give Notice to the Patron of this Ayoid- 
ance, becauſe a newer Avoidance is given by 
the Statute, than was at the Common Law 
before, by Dyer and Weſton, 7 Eliz. which 
Brown expreſs] y agreed, (denied) ut ſupra. 


ng's Churches See 13E 4.3. 
which are in * 80. 
the King hath 3. 


Co. Lit. 246.4. 


Quare Impedit. 


tor unto him, unto an Advowſon unto which he hath Right to preſent in 
his own Right, that Preſentment ſhall put him out of Poſſeſſion of the 
 Advowſon, and ſhall give the Poſſeſſion to the other. | 
In a Q:are Impedit for the King, although the Defendant hath a Writ P 
unto the Biſhop againſt the King, the King may have a new Quare Impe- 
dit againſt him of the ſaid Avoidance, and make other Title. 


See 11 E. z. If Prior and Convent ought to chuſe the Abbot, and name him to the 2 

Quare Imp. Patron, and he to preſent him to the Biſhop, and they chuſe one for 

117. Abbot, and name him to the Patron, (a) and the Patron doth preſent 
another to the Biſhop ; they may ſue in the Spiritual Court for Reme- 
dy, as it is ſaid, II. 11 E. 3. Tamen quæœre; for it ſeemeth they are ena- 
bled to ſue at the Common Law, as well as they are enabled to chuſe 

* = 3-28. and name the Abbot. As the Prior of Meſiminſter and the Convent hath 

per Frteſcue. power to ſue their Abbot for an Advowſon. M. 20. E. 3. 

| If the Diſturber preſent two or three Times within the ſix Months, 
yet a Huare Impedit lieth againſt the Diſturber upon the firſt Preſent- 

126 ment, if he purchaſe the Writ within the ſix Months. 

[3 5 9 Where a Man doth recover in a Writ of Right of Advowſon, he ſhall 

per Keble. preſent at the next Avoidance, and ſhall have a Qyare Impedit, without 

39H. 6. 25. alledging any Preſentment in himſelf or his Anceſtors, but ſhall declare 

upon the Record, (b) or may have a Scire facias upon the Recovery. 

And ſo may his Heir have a Scire facias upon that Recovery againſt the 
Heir of the other Party, at the next Avoidance after the Recovery ; 
but not after, as it ſeemeth. | . 

15 E. 2. fol, If a Man recover in a Quare Impedit, he ſhall have a Scire facias againſt B 

174. the Patron and the Incumbent who made Default, if he will ſue Execu- 


tion of this Recovery (c). 

If Coparceners make Partition in the Chancery, or in the Common C 
Pleas, to preſent by Turns, and afterwards a Stranger doth uſurp in their 
ſeveral Turns; yet after, when their Turns come, every of them may have 
a Scire facias upon this Partition againſt the (d) Stranger when his Turn 
cometh, to ſhew wherefore he ſhould not preſent, notwithſtanding the 
Uſurpation aforeſaid. But otherwiſe it ſeemeth it is if the Partition be 
of Record, then they ſhall be put to their Writ of Right by Reaſon of 
this Uſurpation. 


2 | | If 


16 H. 7, 8, 
&c. 
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(a) Note; In ſuch Caſe the Profits are to 


the Prior, and yet the Freehold is in the 


Abbot. 20 E. 3. Non- ability. 9. 14 H. 4. 10. 
adjudged. : 
(b) Sce 13 E. 3. Scire facias 118. Where 
the Conuzee of a Fine of an Advoy ſon 
brought a Scire facias at the next Avoidance 
againſt the Heir of the Conuzor, and held 
good without ſhewing any Preſentment, 
(e) He ſhall have a Scire facias againſt 
the Heir at the next Avoidance. 39 E. 3. 
25. But the Heir ſhall not have a S.ire fa- 


cias on a Recovery in a Ouare Impedit. 9 
H. 6. 57. a. becauſe in the Quare Impedit the 
Preſentment only 1s recoverable, and not 
the Advowſon. 

(4) Yet ſee the contrary 33. E. 3. Quare 
Impedit 196. Which ſeems not to be Law; 
for there it was brought againſt an Eſtran- 
ger, and held, That though by ſuch Ufur- 

tion he put the one Coparcener (whoſe 
For it was) out of Poſſhon ; yer it did 
not put the other out of Poſſeſſion, See 43 
E. 3.15. 22 E. 4 9. 
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Quare Impedit. Spoliation. 85 


If Coparceners make Compoſition to preſent by Turns, (a) and a 
Stranger doth uſurp, and preſenteth in the Turn of one of them, yet if 
they will they may join in a Quare Inpedit againſt the Stranger, notwith- 
ſtanding the Compoſition. And after Compoſition to preſent by Turns, 
if they do preſent in common, they may well ſo do. But it ſeemeth 
by that, that the Compoſition is waved ; for if Coparceners (where one 
is within Age) make Compoſition to preſent by Turns, and at full Age 
they preſent contrary to this Partition, theſe Preſentments ſhall avoid 
the Partition made before. | 

If the eldeſt Son by the firſt Venter preſent, and dieth without Heir, 3 f. 5. 31. 
and afterwards the Church becomes void, the younger by the ſecond 
Venter ſhall not preſent, nor have this Advowſon. But Devon ſaith, If 10 E. 3. 53 
a Man hath two Daughters by divers Jentert, and they enter and make 0 Aff. 1 
Partition to preſent by Turns, and one dieth without Heir, the other 
Siſter ſhall be her Heir: Qyod fuit conceſſum. But after the Partition, if 
one Siſter hath preſented, and afterwards dieth without Heir, it ſeemeth 
her Siſter of the Half-blood ſhall not be Heir unto her. 

(b) If a Man be diſſeiſed of a Manor unto which an Advowſon is ap- 
pendant, and the Diſſeiſor ſuffer an Uſurpation by a Stranger unto the 
Advowſon, and afterwards the Diſſeiſee doth re-enter into the Manor; 
he ſhall preſent unto the Advowſon when it doth become void, not- 
withſtanding ſuch Uſurpation. | 


Spoliation. 


W is a Manner of Suit called Spoliation, for the Fruits of a Church, 
or for the Church it ſelf, which is to be ſued in the Spiritual Court, 
and not in the Temporal Court; and therefore there is no Writ there- 
of in the Regiſter. But it is good to be known what Perſon ſhall have 
that Suit, and againſt what Perſon it will lie, and for what Thing he 
ſhall ſue, and when he ſhall ſue, and in what Court. 

Spoliation . lieth for an Incumbent againſt another Incumbent, 38 H. 6. 20 
where the Right of the Patronage doth not come in Debate: As if a Forteſeve. 
Parſon be created Biſhop, and hath a Diſpenſation to hold (c) his Rec- 
tory, and afterwards the Patron doth preſent another Incumbent, Who 
is inſtituted and inducted ; now the Biſhop ſhall have a Spoliation againſt 
that Incumbent in the Spiritual Court, becauſe he claimeth by one Pa- 26 H. 8. 3. 
tron, and the Right of the Patronage doth not come in Debate. 

And ſo if a Parſon do accept of another Benefice, for which the Pa- 38 H. 6. 20. 
tron preſents another Clerk, who is inſtituted and inducted ; now one 
of them may ſue a Spoliation againſt the other, and then it ſhall come in 
Debate whether he hath Plurality or not. Burt if a Patron do _ a 

| lerk 


(+) Nete ; They may wave the Partition (b) See 24 F. 6.16. 33 H. 3. 33. 3 H. 4 

of the /\vowſon and the Allotment there- 7.8. Sec al'o 8 H. 6.17. a. 14 1 6. 15. 

on, ande ſent by a new Particion, 21 E. 3. And fo it is if a Diſſeiſor has preſented. 

5 13 /. 3 Q-a. Imp. 58. 33 E. 3. Qua. (le) Seil. By Force of his er Title, 
. 196. dy S. and net in Commendam. 


86 Spoliation. 


26 H. 8. 3. Clerk unto an Advowſon, who is inſtituted and inducted, and after- 
wards another Man doth preſent another Clerk to the ſame Advowſon, 
who is alſo inſtituted and inducted ; there one of them thall not have a 
| Spoliation againſt the other, if he diſturb him of the Church, or to take 
See after 51. the Fruits thereof, becauſe the Right of the Patronage doth come in 
* Debate in the Spiritual Court, which of the Patrons bach a Right for 

to preſent: And therefore in that Caſe, if one of them ſue a Spoliation 
againſt the other, he ſhall have a Prohibition unto the Spiritual Court, and 
no Conſultation ſhall be granted for the Cauſe before ſaid. 

And if one Clerk without any Prefentation, Inſtitution, or Induction, 
do caſt another Parſon out of his Rectory, and taketh the Profits there- 
of, the Parſon ſhall not have a Spoliation againſt him, but an Action of 
8 Treſpaſs; or an Aſſize of Novel diſſeiſin; for Spoliation doth not lie, if 
38 H. 6 19. not againſt him who cometh to the Poſſeſſion of a Benefice, or unto the 
61. 8 Fruits thereof, by the Courſe of the Spiritual Law, ſcil. by Inſtitution, 
* 1 3 that he have Colour to have it, and to be Parſon by the Spiri- 
tual Law. ; 

So if a Prebend happen void, and the Biſhop collate thereunto, and K 1 
before Induction the Biſhop die, and the 'Temporalties come unto the il 
King, and afterwards he is inducted, and afterwards the * giveth the 
ſame by his Letters Patents unto another Clerk, who is inſtituted and 
induced ; the firſt Clerk ſhall have a Spoliation in the Spiritual Court a- 
gainſt the Preſentee of the King, becauſe the King ought to have re- 
moved him by Qzare Impedit, and not to have collated as he did. And 
there the Patronage doth come in Debate. 

If an Abbot have a Manor unto which an Advowſon is appendant in A 
M. 44. E. 3. Fee, and he doth appropriate the Advowſon to him and his Succeſſors, 

| i L pay and afterwards leaſeth the Manor for one thouſand Years, and alſo the 

ö Advowſon, and the Leſſee makes an Union of the Parſonage and the Vi- 
carage, and preſents the Vicar unto the Ordinary as Parſon, Sc. by 
Reaſon whereof the Abbot ſueth a Spoliation againſt the Vicar, and the alt 
Vicar ſueth a Prohibition; the Abbot ſhall not have a Conſultation upon We | 
the Matter ſhewed. By which it appeareth, that a Spoliation doth not 1 
lie for the Abbot in this Caſe; for that the Right of the Patronage doth 
not come in Debate. a 
38 U. 6. 19, And ſo if an Abbot be Parſon imparſonee, and a Stranger preſent B 
20, 28, his Clerk to that Advowſon, who is inſtituted and inducted ; the Ab- 

bot ſhall not have a Spoliation againſt the Clerk, but an Action of Treſ- 
paſs or Aſſize, if he be ouſted ; becauſe the Right of the Parſonage is 
to be tried. 

And if a Clerk obtain a Benefice by Proviſion, for which Cauſe the C 
King is to have the Preſentment for that Time, becauſe the very Patron 
did not preſent within the Time limited him by the Statute of 25 E. 3. 
and the King preſents to the Church his Clerk to the Ordinary; who is 

inſtituted, and before Induction takes the Profits; he who is in by Pro- 

viſion ſhall not have a Spoliation againſt him, becauſe he doth not come 
to the Poſſeſſion of the Church by the Spiritual Law, but as an Intru- 
der and Treſpaſſor. But if the Preſentee of the King were inducted, 
then there is no Remedy for him who hath the Benefice by Proviſion. 


A Clerk 


[37.] 


Spoliation. Ne Admittas. 87 


A Clerk had a Collation by the King unto a Chapel, and was put in- 
to Poſſeſſion by the Sheriff, and afterwards the Clerk was ouſted by a 


Prior, Sc. in that Caſe he ſhall not have a Spoliation, but an Aſſiſe or 
Treſpaſs, c. 


E But it appeareth by the Regiſter, that one Parſon ſhall have a Spolia- 


tion againſt another Parſon, which have divers Patrons, Ec. if he be 
ſpoiled of any Tithes or Profits appertaining to his Church, which do 
not amount to the fourth Part of the Value of the Church, as before is 
faid. But if they do amount unto the fourth Part of the Church, then one 
Parſon ſhall not have a Spoliation againſt another Parſon, if they claim 
not of one Patronage, ſo that the Tirle of the Patronage doth not come 
in Debate; and then he ſhall have a Spolzation ; and if the other ſue a 
Prohibition, Ec. he ſhall have a Conſultation. 


Ne admittas. 


F K N Writ of Ne admittas lieth for the Plaintiff in a Quare Impedit : 


And the ſame is where one hath an Action (a) depending in the 
Common Pleas of Darrein Preſentment, or of Quare Impedit, and he ſup- 
poſeth that the Biſhop will admit the Clerk of the Defendant pendant the 
Plea betwixt them; and he may ſue this Writ directed to the Biſhop. 
And this Writ ought to be fued within the fix Months after the Avoid- 33 E. 3. Qua. 
ance ; for after the ſix Montns he ſhall not have this Writ, becauſe that — . 
then the Biſhop may preſent for Lapſe; and therefore it is in vain then 


's Read- 
for to ſue this Writ, becauſe that the Title to preſent is then devolved iog ie * hol- 


vnto the Biſhop: But the King may ſue this Writ after the ſix Months, den that the 
where he hath a Quare Impedit depending, or Aſſiſe de Darrien Preſent- — — 
ment, becauſe that Nullum tempus occurrit Regi. a 


edby 
But there is a Rule in the Regiſter, thus, Notandum eft, quando Rox —— — 


preſentat ut in jure Coronæ, tunc incurrit ei tempus. But that is not Law according to 
at this Day. the Kalen- 


And the Writ of Ne admittas for the King is ſuch : | md 
Rex venerabili in Chriſto Patri W. eadem gratia Winton', Epiſc', ſalu- 
tem. Probibemus vobis, ne admittatis Perſonam ad Eccleſiam de I. que vo- 
cat, ut dicitur, & de cujus Advocation content” mota eft in Curia noftra inter 
nos & A. Or thus, Inter A. & B. donec diſcuſſum fuerit in eadem Curia, u- 
trum 


(a) In Darrein Preſentment the Plaintiff re- finds A: to be Patron, and thereupon ad- 
covered, and the Defendant brought a Writ mits his Clerk. And it ſcemed, 1. That 


of Error, and prayed a Ne adynittas to the 
Biſhop : But it was not granted. 1) E. 3. 5. 

Note; In a Quare Inpedit the Caſe was, 
A. preſented to the Archdeacon of Rich- 
mond, who is the Ordinary there, and B. pro- 
cured a Ne admittat to the Archdeacon, and 


eſpecially to the Biſhop, who is his Supe- 


rior ; after which the Biſhop prayed 4; to 
appeal to him, who does ſo accordingly; 


and he inquires by a. Fure patronatus, and: 


the Ne admittas had made the Archdeacon 
a Diſturber if he had admitted, notwith- 
ſtanding the Jure patronatus found for A. 
2. That the Ne admittas to the Biſhop be- 
fore the Appeal is nothing to the Purpoſe. 
3- That the Requeſt to the Party by the 
Biſhop to appeal to him made him à Di- 
ſturber, (Quere boc ) notwithſtanding; the 
Finding in the Furs patronatues- 


88 Ne admittas. 


trum ad nos an ad præ f. A. Or thus, In eadem Curia ad quem ecrum pertineat 
” ejuſdem Eccleſiæ Advocac: Or thus, Inter nos, ratione Abhatiæ de S. va- 
cantis, & in manu noſt ra exiſtentis, & H. Linc' Epiſc', douec diſcuſſum fue- 
rit in eadem Curia noſtra, utrum ad nos ratione Vacationis præd', an ad præ- 
fat Epiſc eee ejuſdem Ecclefie Advocat. 
21 H. 6. 45 And it ſeemeth that the Defendant may ſue this Writ as well as the H 
| Plaintiff, if the Defendant do ſuppoſe that the Biſhep will admit the 
0 Clerk of the Plaintiff pendant the Writ. And this Writ of Ne admittas 
2 E. 4. 11. doth not lie, if the Plea be not depending in the King's Court by Qrare 
Impedit, or Aſſiſe of Darrein Preſcntment. And therefore there is a Writinthe 
Regiſter directed unto the Chief Juſtice of the Common Pleas, to certify 
the King in the Chancery, if there be any Pleas depending before him and 
his Companions by Writ betwixt ſuch and ſuch Perſons, Ec. And there- 
fore it ſeemeth the Writ of Ne admittas ſhall not be granted, before the 
King be certified in the Chancery, that ſuch Pleas of Quare Impedit or 
Darrein Preſentment be there depending in the Common Pleas. But yet 
the Writ of Ne admittas may be granted out of the Chancery, directed 
unto the Biſhop, that he do not admit, E9c. before the King be certified, 
in the Chancery, that ſuch Plea of Quare Impedit, or Darrein Preſent- 
ment is depending in the Common Pleas, then the Party grieved may re- 
yours the Chief Juſtice to certify the King in his Chancery, that no 
uch Plea is depending there, and thereupon the Party grieved ſhall have 
ſuch Writ: | 
| Rex venerabili in Chriſto Patri, Sc. Licet nos per Breve noſtrum vobis 
[38]. Probibnimus, ne admitteretis Perſonam ad Ecclefiam de I. [ut in Brevi de 
Ne admittas] quia tamen per certificationem dilect', &c. I. de S. nobis conſtat, 
quod nullum placitum pendet in Curia præd coram ipſo & fſaciis ſuis Fuſtic* 
noſtris de Banco inter nos & præf W. de Advocatione præd, Vobis manda- 
mus, quod id quod ad Offic' veſtrum in hac parte e e libere 
executiatis, Prohibitione noſtra præd non obſtante. Teſte, 

And when the Biſhop himſelf is Party and Diſturber, then the Form A 
of the Writ of Ne admittas is as aforeſaid ; Probibemus vobis, ne admit- 
tatis. Yet the Form of the Writ uſed to be, Probibemus vobis, ne con- 
feratis Clericum Eccleſiæ, Ec. qua vacat, &c. 
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Breve Epiſcopo ad admittendum Clericum. * 


7 H. 8. 32. 


B F a Man do recover his Preſentation in the Common Pleas againſt the 8 H. 4. 28. 


Biſhop, then he may have a Writ to the ſame Biſhop to admit his & Writ — 
Clerk, or unto the Metropolitan; and the Writ ſhall be ſuch : — 
Rex venerabili in Cbriſio Patri, Ec. Cum Prior de I. Sc. in Curia noſtra tan, ifthe Bi- 
recuperaſſet verſus nos Preſentationem ſuam ad Vicariam de W. Jobis manda- ſhop be Par- 


mus, quod ad præſentac' ipſius Prioris ad præd Vicariam idoneam Perſonam * e 


admittatis, Gc. : unn 
C And if a Man recover againſt another than the Biſhop, then the — 
Writ which ſhall be made to the Biſhop, ſhall be thus: $H 


Rex, c. Cum Prior, Ec. in Curia noftra, Ec. recuperaſſet verſus I. P. 
Oc. Vobis mandamus, quod non obſtante Reclam pred” I. P. ad Præſentac In a 
pred Prioris, Ec. idoneam Perſonam admittatis, Sc. And upon that he Impedie the 


ſhall have an Alias and a Pluries, if the Biſhop do not execute the Writ, Defendant 
and an Attachment againſt the Biſhop ; if need be. | ore the? 
Plaintitf 


ſhall have a Writ to the Biſhop: Contr. in Diſclaimer in a Writ of Right of Adyowſon. 6 E. 3. J. Er- 
ror 78, The Reaſon is, becauſe he cannot remove his Clerk after the fix Months paſt. 


D But if the King do recover in the Common Pleas any Prebendary, 


or Sub-deanery, or Dignity againſt the Biſhop, and giveth the ſame by 
his Letters Patent unto another Clerk ; the Clerk ſhall ſhew the Let- 
ters Patent in the Common Pleas, and thereupon ſhall have a Writ 
unto the Biſhop to admit him, and to induct him. And if the Clerk 
die before he be admitted and inducted, and the King giveth the ſame 
by other Letters Patent unto another Clerk ; that Clerk ſhall have a 
Writ out of the Chancery, directed unto the Juſtices of the Common 
Pleas, reciting the Recovery, and how that the other Clerk died before 
he was admitted, and how that he hath granted the ſame to this Clerk 
by his Letters Patent, commanding the Juſtices, that they ſend ano- 
ther Writ to the Biſhop, that he admit this Clerk, — the 
King's Collation before made unto the other Clerk. 


N ca) lf 


* (W.W.) If one pleads in Abatement able.) And when it appears that the Re- 
of the Writ, and does not make Title, he cord is ſent into B. C. it ſhall iſſue from 
ſhall not have a Writ to the Biſhop, c. rhence. Dyer 194- 
held by the Juſtices, 43 E. 3. 25. Note; In a Qyare [mpedit againſt the Areh- 

(M. Il.) Note; This Writ is expreſely biſhop of Tork, if he be found a Diſturber, 
judicial, and therefore ſhall iſſue out of the the Writ ſhall iſſue to the Archbiſhop of 

lace where the Record is, if Judgment Canterbury to admit the Clerk; per Cur", Dyer 
be given at the Niſs privs, the Juſtices of 327, 328. See Dyer 76, 77. 19 E. 3. Quare 
Nift trius ſhall award the Writ to the Bi- Impedit 153. 

Mop: (Yet it ſeems this Writ is not return- 


90 Brewe Epiſcopo ad admittendum Clericum. 


11 H. 4. 1. (a) In a Quare Impedit betwixt two Strangers, if there doth appear E 
— 916 and to the 3 a Title for the King, they ſhall award a Writ unto the 
17 Biſhop for the King. 
"a bY If a Man 0 recover an Advowſon, and the fix Months paſs, p 
yet if the Church be void, the Patron may pray a Writ unto the 
| Biſhop, and ſhall have it ; and if the Church be void when the Writ 
14H. 4 11. cometh to the Biſhop, (c) the Biſhop is bound to admit his Clerk. And 
| Haxkford, in Reaſon the ſame Law is, if the Patron after the fix Months preſent 
31 H. * 5. unto the Biſhop, if the Church be then void, the Biſhop is bound to 
contr. where 70 7 
there is fault 85 75 Clerk. - th 11 b { . . f. 
in the Count. Cd) And a Quare Impedit ſhall be ſued againſt a Sub-Prior, Ec. for G 
| Diſturbance of the Patron. Trinit. 31 E. 1. | 
7 H. 6.15 (e) Where the Writ abateth for Form or falſe Latin, the Defendant H 
per Curiam, ſhall not have a Writ to the Biſhop. If the Patron who is Defendant 
ey Shel if make Default at the Diſtreſs, and the Incumbent abate the Writ by 
4 arvear. Plea, a Writ unto the Biſhop ſhall not be awarded for the Patron, be- 


had appear» 
N cauſe he made Default. 


Incumbent | A 
made Default, in ) H. 6. 37. 14 H. 4 16. upon Pleas of the Incumbent, a Writ awarded to the 


Biſhop. 


10 H. 6. 4. f. (f) In a Qnare Inpedit againſt the Biſhop and others, all made Default I 
but the Biſhop, and the Plaintiff had not a Writ unto the Biſhop againſt 
the others, until he had counted againſt the Biſhop. 

1 6 (g) If the Plaintiff be Non- ſuit, the Defendant ſhall not have a Writ K 

22 H. 6. 44. Unto the Biſhop, before he hath made Title to the Advowſon. 


1 H. 7. 13. | 
31 H. 6. 14. 38 H. 6. 14. 34 H. 6. 44. 11 H. 6. 8. Note; And there the Writ was brought by two 
Coparceners againſt the third, and others. 


Wint. 9 H. 6. (h) Where the Defendant claimeth the Advowſon as Parſon impar- L. 
16. per Cu- ſonee, although it be found for the Defendant, he ſhall not have a Writ 


og © to the Biſhop. 


ſhall have 4 : 
Writ to the Biſhop upon inſufficient Plea. 21 H. 6. 36. Aid. 33 H. 6.1. 


(a) Where 


(a) See accordant 21 E. 4.36, 7 Choke. (e) Vide M. infra, and 13 H. 4. 7. 
11 H. 4. 71. per Hankf. and ſo it ſhall iſſue (f) Vide 10 H. 6. 4. 11 Hl. 6.8. 22 Hl. 
if it be 2 againſt the King in a Quare 6. 44. 26 H. 6. 


Impedit ; and yet if the Right appears for 
the King on a ſpecial Verdict, he ſhall not 
have a Writ to the Biſhop. Rex verſus Epiſc. 
Roffen'. Sce 4 Eliz. 243. 16 J. 7. 12. F. 
Brief al Eveſque 13. Bro. 86. 44 E. 3. 10. 
Stamf. 95. a. 

Note; On this Writ there lies an Alias, 
Pluries and Attachment, and thereon the 
Parties ſhall plead as in a Nen admiſit. 

121. 

(b) Ante B. and 35. 11 J. 4. $0. 

(e) Dr. and Stud. 125. 13 E. 4. 3. 

(d) 14 H. 4. 11. 


(g) Sce 2 II. 6. 5. 26 H. 6. & infra N. 

(h) See a Writ to the Biſhop by the De- 
fendant, where the Plaintiff had diſcon- 
tinued his Suit, as if he be Eſſoined, where 
he had an Attorney, &c. 14 H. 4. 12. The 
Writ went to the Biſhop on a Title made 
where the Writ abated. 9 H. 5. 11. If the 
Defendant ſays he has no) Title to the 
Church within the ſame Biſhoprick, he may 
have a Writ to the Biſhop. Qrere. 8 H. 6. 
37-9 H.6. 17. A Wrir went to the Biſhop 
on a Title made for the Defendant, where 


the Writ abated. 11 U. 6. 53. 31 H. 6 25 


Breve Epiſcopo ad admittendum Clericum. 


(a) Where the Writ abateth for _ , or for Inſufficiency, the 
Defendant ſhall not have a Writ to the Biſhop. 


N (b) If the Defendant do not appear at the Diſtreſs returned againſt 


him, the Plaintiff ſhall have a Writ to the Biſhop, without (c) making 
Title. Vide ſupra K. | 

If the Sheriff return upon a * Impedit, quod querens non invenit 
Pleg', then the Plaintiff may find Pledges in the Common Pleas, and 
ſhall have a new Quare Impedit, in the Common Pleas; and if the 
Sheriff return upon that Writ tarde, and the Defendant appear, and the 
Plaintiff be called and appeareth not, the Defendant ſhall not have a 
Writ to the Biſhop, becauſe that no Writ is ſerved againſt the De- 
fendant. 

Where the Plaintiff recovereth by Verdict in a Quare Impedit, and it 
is found by the ſame Verdict that the fix Months are paſt, and that the 
Metropolitan hath preſented, whereas the Ordinary ought to have pre- 
ſented, Oc. and that the Year is now paſt, Sc. yet the Plaintiff ſhall 
have a Writ to the Biſhop. See 38 E. 3, 12. 

If a Man recover againſt a Biſhop, he may have a Writ to the ſame 
(d) Biſhop, or unto bis Vicar-general, if he be out of the Realm, or 
unto the Metropolitan. | | 


R A Man ſued divers Quare Impedits againſt the Biſhop, and he was 


Non-ſuit in all but one Writ ; the Defendant had not a Writ to the 
Biſhop until that Writ was determined. | 

(e) In a Quare Impedit the Defendant pleaded to Iſſue, and after 
made 3 and a Writ was awarded unto the Biſhop for the 
Plaintiff. 


T (e) At the Diſtringas returned againſt the Defendant, he comes, and 


hath Day by the Prayer of the Parties, and afterward makes Default; 
the Plaintiff ſhall not have a Writ to the Biſhop, but a new Di ringas, 


Vide ſupra N. 


N 2 


(a) Vide ſutra H. 21 H. 6. 56. 11 H. 6 z. 
Where it ſhall abate for falſe Latin, ſce 
14 H. 4.11.3 H. 6. 3. 13 H. 6. 15. 

(b) Vide ſupra H. 21 H. 6. 56. 11 II. 6. 
3. 27 H. 6. 12. 

But if he appears at the Grand Diſtreſs, 
and after makes Default, a Diſtringas ſhall 
iſſue, and then a Wait to the Biſhop. 13 
E. 3. Brief al Eveſque 19. and altho' gibi! 
be returned on every Part of the Proceſs, 
viz. on the Summons, Attachment, and 
Diſtreſs, ” the Plaintiff ſhall have a 
Writ ro rhe Biſhop. 12 H. 4. 4 21 H. 6. 
$6. 11 UH. 6. 3. 

(c) And fo have a Writ of Inquiry of 
Damages. 24 E. ; 37. yet See 12 H. 4 
N om Writ ſhall iſſue. 

) SCC 16 E. 3. Ouare nen admiſit 3. 
Bur if be has once . to the . 
politan, he ſhall not afterwards reſort to 


(a) In 


have a Writ to the Biſhop, or to the 
Biſhop's Vicar, if he be out of the Realm. 
38 E. 3. 12. but in that Caſe he has a 
Sicut alias to the Metropolitan, and yet 
Note; the Biſhop was never found a Diſ- 
turber. 

See 38 E. 3. 22. The Metropolitan re- 
turned, that it was out of his juriſdid ion, 
and now the Plaintiff prayed a Writ to the 
Vicar of the Biſhop, for that he was out 
of the Realm and conld not have it, be- 
cauſe it did not ſo appear by the Certifi- 
care. 

(e) Note ; The Defendant came at the 
Grand Diſtreſs, and pleaded to the Inqueſt. 
Contra, where he comes not at the Pone er 
vadios, Ec. 16 E. 3. Brief al Eveſque 18. 
See 8 E. 2 Quare Impedit 168. 16 E. 3. 
pl. 17. 13 E. 3. jl. 19. Brief al Eveſque 19. 
Sce 2 H. 4. 1. accordant to the Diverſity. 


9: 


2H. 5.3, 


11 H. 4. 80. 


7 H. 4. 33. 
13 N. 3: 


2 H. 4. 1. 


39] 
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14 H. 7. 19. 
and 7 H. 6. 


15. 


13 E. 3. pl. 
20. 


10 E. 3. 19. 


Breve Epiſcopo ad admittendum Clericum. 


(a) In a Quare Impedit, the Defendant maketh Title for himſelf and o- A 
thers, and afterwards the Plaintiff is Non- ſuit; a Writ to the Biſhop 


ſhall be awarded for the Defendant only, and not for the others. 


(b) At the Diſtreſs returned againſt two, one appeareth, and the o- B 


ther maketh Default; the Plaintiff ſhall have a Writ to the Biſhop (c) 
againſt him who made Default; and yet it may be that the other De- 
fendant may bar the Plaintiff; and it is ſo uſed at this Day: But the 
contrary was adjudged. H. 7. E. 3. for the Cauſe before ſaid. 


In a Darrein Preſentment betwixt two Strangers, the Aſſiſe found a C 


Title for another Stranger; who was not Party to the Writ ; he fhall 
have a Writ (d) awarded to the Biſhop for him, although he were 
not Party to the Writ, becauſe that the Writ is, Q#is advocatus ult* præ- 
ſentaverit, &c. 


Where a Man hath a Quare Impedit againſt one, and the Defendant D 


hath a Darrein Preſentment againſt the Plaintiff, and recovereth in the 
Darrein Preſentment, and the Plaintiff is Non-ſuit in the 2 Inpedit, 
the Defendant ſhall have two Judgments againſt the Plaintiff, to have a 
Writ unto the Biſhop in both Actions; and two Writs ſhall be awarded 
to enquire of the Damages ; but he ſhall not render double Damages 
for one Diſturbance. | 


When a Man ſueth a Huare Impedit againſt another, and after pendant E 


the Suit he ſueth Ne admittas to the Biſhop, Ec. and afterwards they 
agree to preſent in common by turns to that Advowſon ; then he ſhall 
have a ſpecial Writ out of the Chancery unto the Biſhop, to admit him 
who ought, by the Accord and Compoſition, to preſent at the firſt 'Turn 
to that Avoidance. But firſt the King ought to ſend a Certiorari unto 
the Juſtices of the Common Pleas, to certify in the Chancery of the 
Accord there ; and upon that Certificate the King ſhall ſend his Writ 
unto the Biſhop, to admit his Clerk who by the Accord ought to have 
the firſt Preſentment and 'Turn. And the Form of the Writ in the Re- 
giſter is ſuch : 


Rex venerabili, &c. Cum nuper vobis per Breve noftrum probibuerimus, ne 


admitteretis Perſonam, Oc. ejuſdem tertiæ partis Advocac ac poſtmodum 
ad proſecutionem ipſorum E. & M. nobis ſuggerent” inter eos concordatum 
fuiſſe ſub hac forma, quod præd E. hac vice preſentaret Clericum ſunm ad 

dict 


(a) See 13 E 3. Brief al Eveſque 25. ac- 


cordant. See allo for this, 11 H. 6. 8. A. 


B. and C, Parceners brought a Stare Im- 
pedit againſt C. who ſevered, and afterwards 
A. and B. were Nunſuited; C. ſhall not 
have a Writ to the Biſhop without Title 
ſhewn, and yer on the Title ſhewn, the 
Title would appear for the Plaintiff, See 
13 E. 3. pl. 20. and 25. 

(b) See 13 E. 3. pl. 21. and ante. 

(e) See accordant 13 E. 3. Brief al 
Eveſque 21. Lib. _ QOnare Impedit in 
Judgment 4. fel. 507, But a Ceſſet Executio 
uoad Breve, Cc. quopſque. Vide contra, 7 E. 
3. 4+ (Expreſiy) in u Writ againſt the 


Biſhop and others: Where the Biſhop diſ- 
claims, the Plaintiff ſhall have a Writ to 
the Biſhop ; ſed ceſſet Executio quonſque placi- 
tum, Ec. See 17 E. 3. Breu. al Eveſque 58. 
If the King brings a Quare Impedit againſt 
B. and another Quare Impedit againſt B. 
and C. and B. comes in, et non potefs dedi- 
cere, the firſt Writ to the Biſhop ſhall pro- 
ceed for the King notwithſtanding ; for it 
1s an Original. 

(d) Sce accordant Bracton 248. where 
the Aſſiſe is taken per modum Aſſiſe, and 
not of modum Furate. Sce alſo accordant 
13 E. 3. Brev. al Eveſque 20. by Aldr. and 
37 E 3. 22. by Wilby. 
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Breve Epiſcopo ad admittendum Clericum. 93 


gait? tertiam partem, & prædict' M. in proxim Vacation ſeguen Clericum 
ſuum præſentabit, ſicut per quædam ſcripta indentata inter eos confecta, & 
gillis ſuis conſign, & coram nobis in Caucellaria noftra oftenſa, plene liquet; 
ipſoſque penes vos proſecut fuiſſe, petend cum inſtantia, ut Clericum ipſius 
E. hac vice ad dittam tertiam partem admitteretis, juxta formam concordie 
prædict Vos tamen afſerent' manus veſiras pretextu Prohibitionts naſtræ præ- 
dif? ligatas Clericum ipfins E. admittere recuſaſſe ; & nobis ſupplicant”, 
ut ſibi, ne collatio tertiæ partis præd ad vos per Lapſum temporis, que in 
proximo, ut dicitur, imminebit, hac vice devolvatur, velimus de congrua a 
poſſtione remedii in bac parte facer” provideri ; mandaverimus dilecto & 
fideli nofiro R. de N. quod ipſe cognitiones quas prafati E. & M. coram 
ipſo facere velint, utrum, viz. ipſi ſuper jure Praſentandi ad tertiam partem 
concordati eſſent in forma præd, & fi pred" M. vellet quod Clericus per ip- 
ſum E. ad eand 3. partem preſentatus hac vice admitteret' ad eandem, re- 
ciperet, & fi dicta Scripta eſſent Facta ipſorum E. & M. nos inde in 
Cancellaria noftra ſub ſigillo veſtro diſtintte & aperte redderet certiores : Et 
quia pref” R. nos ad mandatum noſtrum certificavit, quod Concord eft inter 
pref” E. & M. quod præd E. bac inflante Vacatione præſentabit Clericum 
ſuum ad dictam tertiam partem, & præd M. in proxim” Vacatione ſequen', & 
ſic præd E. & M. E hered' ſui ad tertiam partem præd' alternatim imper- 
petuum preſentabunt ; & quod ad Conventionem illam firmiter ob ſervand 
Scripta præd inter partes pred ſunt coufecta: Vobis mandamus, quod ido- 
neam Perſouam ad pred” tertiam partem ad præſentat præſat E. hac vice 
admittatis, & ulterins quod veſtro incumbit officio in bac parte (Probibitione 
noftra præd' non obſtante.) Teſte, Ec. 
(a) By this Writ it ſeemeth a Man ſhall have a Quare Impedit quod permit- 40 E, 3. 28. 
tat ipſum præ ſentare ad tertiam partem Eccleſig ; and it ſeemeth to ſtand 30 E. 3. 26. 
with Reaſon ; for a Conſolidation may be made of three Advowſons, 31 H. 6. 24. 


and every Patron to preſent by Turn, and then every one hath Right 
but to a third Part. | 


+,» » ets: FA 7 E OATS Aa F 
Prohibition and Inhibition. . © 2 — 


H HERE are divers Manners of Prohibitions and Inhibitions, and See poſt. Con · 
they may be directed as well unto the Temporal Court as unto the ſultation, 

Spiritual Court. And one Writ in the Regiſter is, where a Man ſueth 
a Pracipe in capite againſt another in the Common Pleas, of Lands or 
Tenements which are not holden of the King, but of another Lord ; 
then the Lord of whom the Lands are ſo holden may ſue this Writ di- 
rected to the Juſtices of the Common Pleas, commanding them that 

if it do appear unto them that the Lands ure not holden of the King, 

c. 
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(a) See the Writ in Caſe of a Conſoli- ties, but each has the Entirety in his 
dation, where each Party has preſented Turn. But it is otherwiſe of a Compoſi- 
by Turns; Ouod permittat eum prefentare ad tion between Parccaers. 5 Co. 102. Windſor's 

clefiam, Dyer 259. and 18. Note; "Tis there Caſe, 
held, that in this Caſe they are not Moie- 


— — — . ·˙ꝙ 2 


e ** 3 we 


See Articuli 
Cleri. 83. 
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ceaſe_the Ple 
If Gor — for that Writ, then the Tenant ſhall have another 


Prohibition. 


Oc. but immediately of another, that they do not (a) meddle with 
the Conuſance of that Plea, but that they bid the Party ſue his Writ 
of Right Patent, /i ſibi viderit expedire. And in a Writ of Right, if 
the Tenant vouch a Foreigner to Warranty, the Tenant ſhall have a 


Writ of Syper/edeas directed to the Bailies of the ſame Court, to ſur- 
fl 4 until the Warranty be determined; and if the Bailies 


Writ of Inhibition directed unto the Sheriff, that he go unto the ſaid 
Court ; and to inhibit the Bailies, that they do not proceed in the Plea 
until the Warranty be determined, Sc. And if they will not ſurceaſe 
for that Writ, then the 'Tenant ſhall have Attachment againſt the Bai- 
lies, directed unto the Sheriff, returnable in the Common Pleas, or 


"King's Bench. | | 
A Prohibition may be directed unto the Sheriff at the Suit of the A 


"Tenant, that he do not hold Plea in a Writ of Right unleſs Battel ſhall 
be thereupon waged, becauſe that the Tenant hath put himſelf upon the 
Grand Aſſiſe. | 

And a Man may have a Writ of Prohibition directed unto the Sheriff, 
to go unto the Lord's Court, and to inhibir the Bailies, that they do 
not hold Plea in the Lord's Court of a Houſe, Oc. inter A. Petentem 69 
B. Tenentem. And he may have another Writ unto the Sheriff, to pro- 
hibit the Lord himſelf, that he do not hold the Plea, c. 

And alſo the Tenant may have another Prohibition directed to the 


Sheriff, to prohibit the Bailies of the Biſhoprick of the Hundred of E 


that they do not hold Plea in the ſaid Hundred inter A. Per” & B. Ter, 
de Conſuetudinibus & ſervitiis que idem A. de eo exigit de liber Tenen!, 

uod de eo tenet in I. nifi Duellum inde vadiat ſuerit ; becauſe the ſaid B. 
3 put himſelf upon the Grand Aſſiſe, c. And if Tenant by Re- 
ceit ſue ſuch a Prohibition, the Writ ought to make Mention of the 
Receit. To 


Where the Biſhop haldeth Plea of an Advowſon, or of the fourth D 
- Part, or of the third Part thereof, then the Party ſhall have a Writ of 


Prohibition directed unto the Biſhop himſelf, in this Form : 

Rex vener in Chriſto Patri A. eadem gratia Epiſcopo Winton', & ejus 
Offic ac eorum Commiſſ* ſalutem Prohibemns vobis, ne ten Placitum in 
Cur Chriftianitat” de Advocat Eccleſiæ de N. vel medietat* vel tertiæ par- 
tis, vel quartæ partis Eccleſix de N. unde S. & F. querunt” quod R. trabit 
eos in Placitum coram vobis, Sc. And he may have a Prohibition to the 
(b) Party himſelf, Ne ſequatur, by theſe Words; Prohibemus tibi, ne 
ſequaris Placitum in Curia Chriſtianitatis de Advocac, Oc. unde C. queritur 


quod 


(a) Where a Prohibition ſhall be in 
Caſe of an incident Plea, if the Property Law, and without Writ, or if by Writ 
of Goods comes in Debate on a Plea for a "and not by Law, yet tho' he ſucs before 
Legacy, Mortuary, Ec. as if a Legacy be Attachment, a Prohibition lies. 33 E. 3. 
deviſed to the Heir of I. S. ſo that ir comes Attachment 14. 8 R. 2. ibid. 150. See the 
in Debate who is Heir of I. S. yet a Prohi- 

bition does not lic. Contra, if in a Suit for Sur prohibition 8. 
' Tithes, the Bounds of a Pariſh comes in | 
i Debate. Kel. 110, | 


(b) Note ; If the Suit be prohibited by 
4 * 


Writ contra pacem, 31 E. 3. Attachment, 
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Prohibition. 


quod tu trabis eum in Cur”, Cc. And he may have an Attachment there- 
upon againſt him, if he follow it after the Writ cometh unto him. 

E And the King for himſelf may ſue forth this Writ, although the Plea 
in the Spiritual Court be betwixt two common Perſons, becauſe the Suit 

is in Derogation of his Crown. ; 

PF And the King may ſue an Attachment upon the ſame, if they do 
proceed, Ec. And in the Time of Vacation of a Biſhoprick, the Prohi- 
bition ſhall be directed unto the Gardian of the Spiritualties, eins 

G Officiali & Commiſſariis. And a Prohibition lieth for Chauntries, Cha- 

pels, Prebends, and Vicarages, Ec. | | 
(a) If a Man ſueth another in the Spiritual Court for a Chattel or 

Debt, the Defendant ſhall have a Prohibition, and the Writ ſhall be 

Prohibemus vobis, ne ten” Placitum in Curia Chriſtianitatis de Catallis vel 

debitis, &c. And he may have a Writ unto the Party himlelf, that he 

Thall not ſue there, c. and ſhall have an Attachment thereupon, if they 

ſue there afterwards, Sc. And alſo the King may ſue this Writ, and 

it may be directed unto the Judge and Party. And the King may have 

an Attachment upon it. 

1 (b) If a Man ſueth another in the Spiritual Court for a Lay- fee, 15 H. 3. pt. 
which is Land or Tenements, or the like, then he ſhall have a Prohibi- ** 
tion, and the Writ ſhall be, Probibemus vobis, Sc. ne teneatis, Sc. de 
Laico feodo Regis in S. unde queritur quod H. trabit eum in Placitum, c. 
And he may have another Writ unto the Party himſelf, Sc. Ne ſe- 
quatur, c. and he may ſue an Attachment upon it; and he may ſue an 
Attachment only againſt the Party, or againſt the (c) Judge only, or a- 
gainſt both, at the Election of the Party who will ſue. And if the 
Judge do dwell in one County, and the Party in another County, then 9 H. 6. 54. 
if he will have an Attachment againſt both, he muſt ſue forth ſeveral 1 * pt. 
Writs. And ſo it ſeemeth if he ſue ſeveral Prohibitions againſt them, 
he ought to ſue ſeveral Attachments againſt them, if he will ſue both, - 
although they be dwelling in one County. - 

And a Man ſhall have an Attachment upon a Prohibition againſt the 
Judge, if he refuſe to receive the Prohibition, and to admit of it. 


(a) And 


H 


(a) In Debt on ſimple Contract againſt 
an Executor, a Prohibition lies, for there 
is no Remedy for this at Common Law 
againſt Executors. 13 H. 4. 5. per Thirn- 
ing. 8 E. 4. 13. per | 

(b) But if the Biſhop himſelf ſues, the 
Writis good, Ne ſequatur. 28 E. 3. 94. and 
ſee there divers join in an Attachment on 
a Prohibition, as where they are jointly 
ſacd, Cc. 14 H. 6. 9. 

(e) Where there ſhall be an Attachment 
againſt the Judge and Party by a ſeveral 
Pone per vad. Sec 33 E. z. Brief 912. For 
the Ad of the Judge is depending on the 
Suit and Act of the Party, and ſee there 
an Attachment on a Prohibition againſt the 


Plainutt and the Judge, where the Prohi- 


3 


bition was only directed to the Judge, 
and held by Newton not good. For the 
Plaintiff in the Suit there ſhall not anſwer 
to the Contempt, but only to the Treſ- 
paſs ; becauſe no Prohibitien was directed 
to him, and ſo he cannot be joined in the 
Action. But Aſcomph contra, that the Law is 
in it ſelf a Prohibition, and ſo thre nce 
no Mention of any Prohibition, and there- 
fore the Plaintiff ſhall anſwer for the Con- 
tempt, as in à Premunire, c. which Nor- 
ton agreed, had the Prohibition been di- 
reed to both of them, and yet this Sur- 
mife is not traverſable. 19 H. 6. 54. a. b. 
See accordant of the Matter of the Prohi- 
bition, that it is not traverſable. 9 H. 6. 
61. 4. 21 E. 3 29» 4, 38. b. 


ww Prohibition. 


Vid.11H.4 (a) And 2 Prohibition tieth, if a Man be ſued in the Spiritual Court I. 


47. by which for the Collation unto a Grammar School. | 
it ſeemeth 


Sina If a Man fue for Treſpaſs in the Spiritual Court, the King or the M 
| thing, 7 H, Party ſhall have a Prohibition and Attachment, as before is ſhewed, 


Pn unto the Judge, or Party, or unto them both. 


(b) In ſome Caſes a Man ſhall have a Prohibition when he is ſued in N 


the Spiritual Court for the, Lithes of his Lands. As if a Man be the 
Nef Tenant, and Hoſdeth of him in chief by Knights Service, and is 
ued in the Spiritual Court for the Tithes of the Demean Lands he 
ſhall have a Prohibition, becauſe that theſe Lands may come into the 
King's Hands by Reaſon of Wardſhip, or by Eſcheat ; and then perhaps 
the King ſhall be otherwiſe charged than he ought to be charged, and 
—_ aq yy therefore the ſame ought to be tried before the King in his Chancery. 
Chancery, And ſo, if a Biſnop grant unto a Preſentee in the Church of Lincoln 
the Tithes of his Demean Lands, to him and his Succeſſors; now if 
the Preſentor be impleaded in the Spiritual Court for theſe Tithes, the 
King may grant a Prohibition ; and the Form is ſuch : 
| Rex tali Fudic” ſalutem, &c. Monſtravit nobis venerabiP Pater Lincoln' 
[ 41.) Epiſcopus, quod cum I. Praſent in Eccleſia beats Mariæ Lincoln', 
teneat de dono ſuo omnes Decim, Dominicarum terrarum ſuarum vel 
Dominici ſui de N. quas id Epiſc s pradeceſſ® ſui Epiſc loci 
prædicti conferr” conſueverunt, Prior Sauctæ Katherine extra Lincoln" 
clamans Decimas illas pertinere ad Eccleſiam de B. trahit eum inde 
in placitum, &c. Et — præd Placitum tangis Coronam & dignitatem 
noſt ram, preſertim cum Co 
Cuſtodia vel Eſcaet', quia etiam conſimiles Decimas conferimus in quibuſd 
Dominicis, & ſimilit' quamplures Magnates regui noftri in Dominicis ſuis ; 
vobis probibemus, &c. 

(c) Alſo a Man may ſue a Prohibition directed unto the Sheriff, that 
the Sheriff do not ſuffer the King's Lay Subjects to come to any Place 
at the Citation of the Biſhop, ad faciend aliquas Recognitiones, vel Sa— 
cram* præſtand, niſi in cauſis matrimonialibus & Teſtamentariis. And the 
Party may have thereupon an Attachment againſt the Biſhop, if he 
cite or diſtrain any one to appear before him to take an Oath at the 
Will of the Biſhop, againſt the Will of him who is ſo ſummoned or 
cited. And by that it appeareth, that thoſe general Citations which 


Biſhops 


fa) A Prohibition was granted to the cannot extend to the Depoſitions of Wit- 
Spiritual Court of Exon, where a Man was neſſes in another Cauſe of Eccleſiaſtical 
libelled againſt, for teaching School with- 3 and by the Recognizances in 
out Leave from the Biſhop. Trin. Novo Debt here mentioned in the following 
Anne in Banco Reginæ. Sections, muſt be meant according to the 

(b) See Rot. Parliament. 8 E. 2. M. 18. Form of the Writ in the Regiſter next 
in the Caſe of the Propriator of Tuinabam enſuing, fol. 36. and in the 5 Writs there 
Church adjudged contr. See Paſ. 37 Eliz. following ; ſo it appears by the Writ at 
C. B. in the Caſe of Sir Edward Wixgfeld. large in Raſtal, that it is intended of an 

(e) See Raf. 3 6. in Ap- Acknowledgment of a Debt confirmed by 
peal, a Prohibition formed on Articulos en Oath by a voluntary Agreement und 


Cleri, and there it is ad aliqua recognit* i Conſent of the Lay Genus. 
Sacramentum ſaciendum. Without Doubt thi 


atio carund Decimar ad nos poſſit devolvi ratione * 
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Prohibition. 97 


Biſhops make to cite Men to appear before them Pro ſalute anime, with- 

out expreſſing any Cauſe, are againſt the Law, and the Party may 

have an Attachment againſt the Biſhop for the ſame, and may ſue a See 30. N. 
Prohibition ſo to do. And if he do expreſs any Cauſe in the Citation, 
ic ſeemeth by the Writ before, that ir ought to be for ſome Matrimo- 
nial or Teſtamentary Cauſe. 

B If a Man doth acknowledge in the Spiritual Court that he oweth ano- 8 E. 4. 13. 
ther Man One Hundred Pounds to pay to him at a Day certain, and 

after doth not pay the ſame, Ec. if he be — in the Spiritual Court 

for this Debt, he ſhall thereupon (a) have F Prohibition: And ſo if he 

acknowledge in the Spiritual Court, that he ought to pay to ſuch a one 

100 Marks at ſuch a Day, Ec. he ſhall not be ſued in the Spiritual Court 

for that Debt; and if he be, he ſhall have a Prohibition and Attach- 

ment thereupon. But if a Man, by Reaſon of Marriage, or of a Will, Poſt. 44. A. 

doth acknowledge in the Spiritual Court that he ought to pay 100 

Marks, or any other Sum at a certain Day; then if he do not pay it 

according to his Acknowledgment, he may be ſued in the Spiritual 

Court for the ſame, and a Prohibition will not lie (b). 

C Andif a Man do acknowledge in the Spiritual Court to pay a certain 
Debt at a certain Day, and doth not pay it at the Day, for which the 
other ſueth him in the Spiritual Court, and excommunicateth him there, 

| becauſe he did not pay it at the Day; the other Party ſhall have a Pro- 
hibition againſt him. 

If a Man do recover a Debt in the Spiritual Court againſt another, 
and after ſueth there to have Execution ; the Party grieved ſhall have a 
Prohibition againſt the Party and the Judge, and an Attachment upon 
the ſame. 

If a Man be indebted unto the King, or bounden to render an Ac- 
count unto him, and after his Executors are ſued in the Spiritual Court 
for a Debt which doth not concern Matrimony or Teſtament ; his Exe- Poſt. 43. K. 
cutors ſhall have a Prohibition againſt the Judge, Ec. rehearſing the 
Special Matter, Ec. 8 E. 4. 13. 

Where an Abbot, or Biſhop, or other Perſon whatſoever ſueth in the 

| Spiritual Court, becauſe he taketh Toll, or other Compoſition or Cuſ- 

8 tom of his Tenants, Ec. there the Party grieved ſhall have a Prohibi- 

| tion againſt him ; or the King may ſue this Prohibition and Attachment x 

thereupon. | 

Where a Man granteth Parcel of his Manor to another Parſon in Fee, 

to be quit of Tithes by Deed, and the Parſon with the Aſſent of the 

Ordinary grants unto him, that he ſhall be quit of 'Tithes of his Manor 

for this Parcel of Land, Ec. if he * his Aſſignee be afterwards implead- 


ed, 


Vide 22 A 
Jo. Tborpe. 


(a) See the foregning Note, and 12 H. 7. tion, and thereupon (being ſued for this be- 
22. 20 E. 4. 10 2 H. 4. 10. 11 H. 4. $8. fore the Pope's Collectors) a Prohibition was 
38 H. 6. 29. But by the Opinion of Spelman awarded. Note; The Bond was to pay at 
the Court ſhall puniſh him ex off io. See the Pope's Chamber. | 
the Caſe 2 H 4. 10, Where a Vicar was ſu= (b) So if he promiſes the Payment of 
ed before the Pope's Collectors, that he Tithes. 20 E. 4. 10 
would not ſuc for an Increaſe of his Por- 


„„ TT T7 


Prohibition. 


VideBr.Pre- ed in the Spiritual Court for Tithes of his Manor, or any Parcel of his. 
ſeriptionbo 3. Manor, he or his Aſſignee ſhall have a Prohibition upon that Deed; and 
if the Deed were made before Time of (a) Memory, and ſo had con- 
tinued to be quitted of Tithes of his Manor, he ſhall have a Prohibition, 
if he be impleaded for the Tithes of that Manor, or any Parcel thereof, 

upon the Matter ſhewed. 

If a Man ſue any Prohibition to any Spiritual Court, and the Judges H 
will not receive the ſame, or will not allow it, and becauſe he bringeth 
the Prohibition, they make a Citation againſt the Party, to anſwer be- 
fore them for the ſame Cauſe ; now he ſhall have a new Prohibition upon 
the Matter directed unto the Judges there, &c. And alſo he ſhall have 
an Attachment thereupon, if they proceed againſt him in their Court. 
And it is not material whether the Prohibition were ſued legally or er- 
roneouſly, becauſe he ſhall not be puniſhed for ſuing a Prohibition in 
the King's Court. 

A Man deviſeth Lands in London in Mortmain, and by Reaſon of this 
Deviſe the Abbot, or he to whom the Deviſe is made, ſueth for theſe 
Lands, or for any Parcel thereof, in the Spiritual Court by Colour of 
the Deviſe: The Party grieved by this Suit ſhall have a Prohibition. IF 

If a Man ſue another in the King's Court in 'Treſpaſs for Battery, or - 
taking of his Goods, and afterwards is Non-ſuit, and diſcontinueth the | 
Suit, for which the Defendanr ſueth him in the Spiritual Court for De- 
famation, Cc. he who hath ſued in the Temporal Court ſhall have a Pro- 
hibition againſt him, and an Attachment thereupon, if he ſue again in the 
Spiritual Court: And alſo ſhall have ſuch Prohibition unto the Judge, 
and Attachment againſt him, if he hold Plea therein after the Prohibi- 
tion delivered unto him. | : 

Where a Compoſition is made by Deed indented at the Time of the L 
Avoidance of a Prior, that an Abbot ſhall nominate ſix Perſons, and |: 
that the other ſhall ele& one of them to be Prior unto the Ordinary ; 
now if he who preſenteth be ſued in the Spiritual Court, becauſe he hath 
preſented one unto the Ordinary for to be Prior, he ſhall thereupon have 
a Prohibition againſt him who ſueth there. And if the Sub-prior and 
Convent ſue in the Spiritual Court to avoid ſuch Preſentment, he ſhall 

have a Prohibition againſt the Judge, E2c. 


= 
"I 


4 
A 
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42.1 


8 Aſſ. 28. Br. 
Aſſiſe 1 38. 
6 H. 7. 14. 


"od q —— Where a common Perſon is the Founder of an Hoſpital, which is do-3 
8 Al. vl. 29. native by his Letters Patent, and doth conſiſt all in Temporalties, if 
Br. al 138, the Ordinary will viſit ſuch Hoſpital, the Founder ſhall have a Prohibi- 
- ap 69. tion againſt him: Or if the Ordinary will cite any of the poor Men to 


And alſo the King may have a Prohibition directed unto the Ordina- A 4 
ry, that he ſhall not viſit the Hoſpitals which are of the King's Founda- | 7? 
tion, or of the Foundation of his Predeceſſors; becauſe that the Chan- 
cellor of England ought for to viſit them and no other. And ſo is it of 
the King's or his Progenitors Free Chapels, no Ordinary ſhall viſit the 
them, but the Chancellor of England, &c. 


appear 


(a) Note; The Conſideration is triable, 26 E. 2, Preſcript. 52. 15 H. 3. Probibition 
although before Time of Memory. See 23. 
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Prohibition. 


appear before him for an Hoſpital Cauſe, or to remove him, the Foun- 
der, or his Heir, ſhall have a Prohibition. And ſuch Hoſpital may be 
appendant unto a Manor, as well as the Advowſon of a Church. 

And if a Man recover his Preſentation by Quare Impedit, and hath his 11 Co. gg. 
Clerk admitted and inſtituted, and another Perſon, who claimeth the 
Advowſon by Proviſion from the Pope, ſueth in the Spiritual Court, for 
to avoid and remove the other Clerk; the Patron who hath recovered 


his Preſentment, Cc. ſhall have a Prohibition unto. the Judge for to 


ſurceaſe, E9c. 
D So if the King hath Title to preſent unto an Adyowſon, by Reaſon of 


a Ward who is in the King's Hands, and after the fix Months paſt pre- 
ſenteth his Clerk, who is admitted and inſtituted, and the Biſhop pre- 
ſent his Clerk before to the ſame Church for Lapſe, who was admitted 
and inſtituted, Ec. by Reaſon whereof the Biſhop's Clerk ſueth the 
Clerk, who was preſented by the King in the Spiritual Court; the King's 
Clerk ſhall have a Prohibition directed unto the Judges, &:. that they 
{hall not proceed in the Plea, Oc. 


If a Man ſueth a Prieſt or a Monk, or Canon, or Clerk, in the Tem- See the Stat. 
poral Law, in Debt or Treſpaſs, and cauſe him to be arreſted by his 9 E. 2. Art- 
Body; if they ſue for his Arreſt a Citation in the Spiritual Court de i Cer 


violentia manuum injettione in Clericum, the other ſhall have a Prohibition 
directed unto the Judge. 


Þ (a) If two Men are ſworn to give Evidence unto a Jury, and do ſo, for 


which certain Perſons are indicted ; if they who are indicted ſue them 


in the Spiritual Court who gave Evidence for Defamation, they ſhall 


have a Prohibition. | 


G Where a Man ſueth in the Spiritual Court for Spiritual Cauſes, and 


the Defendant purchaſeth a Prohibition directed unto the Judges there, 
and delivers the ſame, and for ſo doing the Judges do excommunicate him 
for the Offence he did to the Church, in bringing a Prohibition to them 
upon a Spiritual Cauſe ; the Party excommunicate ſhall have a new Pro- 


| hibition upon that Matter, commanding them for to revoke the ſame. 
For a Man ſhall not be puniſhed for ſuing forth Writs in the King's Co. Lit. 


Courts, whether he have Right or Wrong. 


If a Clerk of the Chancery, or any of his Servants, or the Keeper of 


the Great Seal, or any of his Servants, or the Chancellor, or any of his 
Servants, commits any 'Treſpaſs in London, or elſewhere, and are ſued 
for this "Treſpaſs in London before the Mayor or Sheriff for Treſpaſs, 
they ſhall have a (b) Superſedeas directed unto the Mayor for to ſur- 
ceale, and bid the Party ſue in the Chancery, if it be needful for him. 


O 2 And 


(a) And fo it ſeems if a Feme be ſued 
for Deſamation for proſecuting a Homine 
Repleg for her Husband. 33 E. 3. Brief 912. 

(b) But ſee ſuch Superſedeas ſhall not be 
allowed after Imparlance, per Cur 9 E. 4. 
53 20 H. 6. ”* a. 22 Hl. 6. J. Yet it ſhall be 
after Plea pleaded, 11 H. 4. 68. per Hank- 
ford. Conty. 11 H. 6. 8. a. b. But there the 
Suit was in C. B. Sce 16 E. 4. 5, 6. 27 H. 


6. 22. & Dyer 33, 34-3 H. 6. 20. If a Clerk in 


Chancery and his Wife, or other Perſon be 
joined in a Suit by Writ of Treſpaſs or Debt 
C. B. &c. a Superſedea is not allowable for in 
the Clerk. But if a Clerk of B. R. and an- 
other be impleaded in C. B. in Treſpaſs, a 
2 for one ſhall be allowed for the 
others: For the Plaintiff may have his Ac- 
tion againſt all of them in B. R. 14 H. 4. 
27, 22. 34 H. 6. 29. b. 35 H. 6. 20. 20 H. 6. 


32. 4. 10 E 4. 4 5. Dyer fol. wt. a. 


| 
| 
| 
| 
| 
| 
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Vide 4 H. 3. 


Prohib. 15. 


Vid. 43. D. 
11 H. 4. 88. 


{ 40.) 


Prohibition. 


And there are divers Forms of theſe Writs in the Regiſter; and one 
Writ reciteth, that this Cuſtom and Privilege was confirmed by Au- 
thority of Parliament. Anno 18 E. 3. 

If a Woman hath Title to ſue a Cui in vita, and ſhe ſwear unto the 1 
Tenant, that ſhe will not ſue the C17 in vita againſt him; if ſhe after- 
wards ſueth forth the Writ, for which the "Tenant ſueth her in the Spi- 
ritual Court for Breach of her Oath, ſhe ſhall have a Prohibition, be- 
cauſe the Oath toucheth a temporal Thing, viz. Land. 

If two ſeveral Patrons prefent ſeverally to the Biſhop, and thereupon K 
one ſueth a are Impedit or a Darrein Preſentment againſt the other, and 
recovereth, and hath his Clerk admitted, for which the other Clerk ſu- 
eth the Clerk who recovereth by Appcal or otherwiſe, in the Archbi- 
ſhop's Court, becauſe that he was not admitted at the Preſentment of 
his Patron; the Patron who recovereth ſhall have a Prohibition directed 
unto the Archbiſhop, c. or againſt the Clerk that ſueth there for that 
Cauſe, that he do not ſue for that Cauſe, Ec. 

And ſo is it if the Patron be diſturbed by the preſentment of a L 
Stranger, and the Diſturber's Clerk ſueth the very Patron's Clerk in the 
Spiritual Court ; or contrary, the Clerk of the rightful Patron ſuerh 
the Clerk of the Diſturber in the Spiritual Court, he who is grieved ſhall 
have a Prohibition. 

And if the King do collate unto any Prebendary, or recovereth the M 
Collation unto any Prebendary, and hath his Clerk admitted, and 
afterwards the Clerk who is vexed ſueth in the Spiritual Court, by 
Means of Appellation, or Commiſſion, or other Cauſe, by which the 
Title of the Collation may come in Debate; the King ſhall have a Pro- 
hibition directed unto the Judges where the Suit is, commanding them 
that they do not proceed. And if the King do recover his Collation N 
or Preſentation unto any Church, and after Execution of the Judgment 
is diſturbed by Appcals, or Citations, or other ſuch Means ; or if that 
after the Clerk be inducted, the King's Clerk be vexed by Appeals, or 
Commiſſions, or Citations in the Spiritual Court for this Cauſe ; then 
the King ſhall have a Writ, directed unto all Sheriffs, Mayors, and other 
Officers, to take and arreſt the Bodies of thoſe who made ſuch Impe- 
diments, to diſturb the Execution of the Judgment, or of fuch Preſen- 
tations or Collations made by the King ; and alſo ſhall have a Writ of 
Prohibition unto the Biſhops and their Officers, that they do not any 
thing in Derogation of his Preſentment or Collation, or of the Execu- 
tion of the Judgment given for the King. And alſo the King may ſue 
fuch Prohibition direcied unto the Party himſelf who ſueth ſuch Ap- 
peals, Provocations, Citations, Inſtruments, or Proceſs, c. that they 
do not ſue ſuch, or permit ſuch Appellations, Provocations, or Impe- 


* diments to be. And the King ſhall have an Attachment upon that direct- 


ed unto the Sheriff, E5c. if the Party follow or ſuffer ſuch, Ec. to be 
ſued contrary to that Prohibition. 


B 


C 


D 


Prohibition. Ior 


If the King do recover his Preſentment unto a Church, and hath a-. ˙π . << 
Writ unto the Biſhop, Sc. to remove the others (a) Incumbent, for . 1) 
which the Incumbent ſueth an Appeal in the Archbiſhop's Court, Sc. t / 

by Reaſon whereof the Archbiſhop ſendeth a Prohibition that he do not 
admit the King's Clerk pendant the Appeal, Oc. then the King ſhall 
have a Writ directed unto the Archbiſhop and his Officers to take off 
his Inhibition, and that they do nothing, nor ſuffer any thing to be 
done by others, in Derogation of the Crown or of the King's Right ; 
and ſhall have another Writ againſt the Incumbent, that he follow not 
ſuch Appeals, Provocations, or other Proceſs or Impediments. And al- 
ſo the King may have an Attachment directed unto the Sheriff againſt 
ſuch Incumbent, if he go on there after ſuch Prohibition directed unto 
him. ; 

And it appeareth by the Regifer, that another common perſon who 
recovereth his Preſentment, or hath Title to preſent, ſhall have ſuch 
Writs of Prohibition unto the Spiritual Judges, or the Party, that they 
ſhall not proceed, or purſue ſuch, E?c. and alſo Attachment againſt 
them if they do, c. And where the King's Clerk is in Poſſeſſion by 
ſuch Recovery, and is after diſturbed by another with Force and Arms, 
that he cannot take the Tithes and Profits of the Church, he ſhall 
then have a ſpecial Commiſſion directed unto the Sheriff, and other the 
King's Officers, to take ſuch Perſons, as well within Liberties as with- 
out, and to carry them unto the Gaol, there to remain till they have 
other Command from the King. | 

And if the King do recover his Preſentment, and hath a Writ unto 
the Biſhop, and his Clerk is inſtituted and inducted ; if the Biſhop at 
the Suit of others hath Provocations, or other Inſtruments, to cite the 
King's Incumbent to the Court of Rowe, or elſewhere out of the King- 
dom; then the King ſhall have a Prohibition directed unto the Biſhop, 
that he do not cite, nor cauſe to be cited, ſuch Incumbent, Cc. and 
the King may have an Attachment upon it, it, Sc. And it ſeems that 
the King ſhall have a Prohibition without any Recovery had before, 
if his Preſentee he inſtituted, Sc. And fo it ſeems a common Perſon 
ſhall have and ſue ſuch a (b) Prohibition, when the Suit is to try 
the Title of the Preſentment or Collation ; yet the Writs in the Re- 
giſter are and ſpeak of a Recovery. 3 

If a Man make an Oath to infeoff me before ſuch a Day, Ec. if lie do conan for 
not infeoff me, I cannot ſue him in the Spiritual Court fer Breach of perſona 
his Oath, becauſe the Thing which is to (c) be done is a Temporal Things. 


Act, and ſhall be tried at the Common Law, whether. he hath done it ew. rg 


or See 42 F. 
2 E. 4. 10. 
(4) And rote; If the Party be convicted (e) See 2 H. 4. 10 4. b. accordant; and ſo 
in an Attachment on a Prohibition for the 11 U. 4. 88. * Hankford, If it be found 
King, and he procures an Appeal, Sn. yet by a Jury he ſhall be condemned and a- | 
he ſhall not have the Judgment which the warded to perform the Oath. Note 27 A. 2 0 
Stat. 27 E. z. c. 1. gi ves againſt thoſe who 70. In a Suit in Court Chriſtian pro Leſione 1 
make Default in a Præmunire; but only = they cannot award one to pay the 
That he ſhall be taken. 30 E. 3. 11.6. ebt, but only a corporal Penance, which 

(b) See 22 E. 4. 20. 38 Hl. 6. 24 11 H. 4. he may commute, - | 
88. 12 H. 3. 22. 

4 $a 


». DX. 
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N. or not; and therefore if he be ſued in the Spiritual Court for that 
Caufe, he ſhall have a Prohibition. And if a Man be ſued in the Spi- E 
ritual Court, and the Judges there will not grant unto the Defendant 

4 E. 4 37, the Copy of the Libel, then he ſhall have a Prohibition directed unto 


them for to ſurceaſe, Ec. until they have delivered the Copy of the 
37 H. 6. 9. Libel, according unto the Statute made Anno 2 H. 5. And alſo the 
22 E. 4. 2. Defendant may have an Action againſt them upon the ſaid Statute, if 


they will not deliver the Copy of the Libel, whether the Cauſe in the 
'Libel be a Spiritual Cauſe or not. | 


37 H. 6. 9. (a) If a Man maketh a Deviſe of Lands or Tenements deviſable, the p 
” 4 46 Party to whom the Deviſe is made ſhall not ſue in the Spiritual Court 
— 4 — 25 to have the Lands or Tenements ſo deviſed; but if he do, the other 
bition 19. Party ſhall have a Prohibition. But if he deviſeth Goods or Chattels 

| Real, as a Term for Years, or a Ward; there he may ſue in the Spi- 
-ritual Court for ſuch Things. 


13 UH. 6. Pro- If a Man ſueth in the Common Pleas for Treſpaſs, if he ſue him in G 

hibition 3. the Spiritual Court for the ſame Cauſe, he may (b) ſhew the Matter in 

1 3 the Common Pleas, and ſhall have a Prohibition from thence directed to 

w H. . 16. the Judges, &c. And fo always when the Matter is depending in the 

8 ommon Pleas, if he ſue for the ſame Cauſe in the Spiritual Court, 
he ſhall have a Prohibition out of the Common Pleas. 


Zr H. 8. Br. But a Man fhall have a Prohibition out of the Chancery or King's H 


Prohibition Bench upon his Surmiſe, ſurmiſing that he is ſued in the Spiritual Court 
17. 


E. 4 11, for a Temporal Cauſe, c. although he be not ſued in the King's 
| N. 4,95 hh Bench, or otherwhere, for that Cauſe. 
1 If a Man ſue a Quare Impedit, and deliver it of Record, as he may, 
and afterward the Defendant, or his Clerk, ſue a Citation againſt the 
2E. 4. 11. Preſentee of the Plaintiff; the Plaintiff in the Hare Inpedit ſhall have 
_ 2 a Prohibition in the Common Pleas, before the Return of the Writ of 
29 $9"? . Nane _ becauſe it appeareth on Record that ſuch a Hare Impedit 
is depending. 
Ante. 41. G. If a Parſon grant to one by Deed, that he ſhall be diſcharged of x 
8 E. 4. 13+ 'Tithes of his Lands, and afterwards he ſueth in the Spiritual Court 
[ 44] for the Tithes, Oc. it is ſaid that he ſhall not have a Prohibition, be- 
cauſe he may pretend this Matter in the Spiritual Court, to diſcharge 
him of the Tithes. But if it were upon a Compoſition made before 
Time of Memory, and now the Parſon ſueth for the Tithes of thoſe 
Lands, there he ſhall have a Prohibition againſt the Parſon, Sc. Qyare 


the Diverſity, for I think he ſhall have a Prohibition in both Caſes. 
The Caſe is M. 8 E. 4. 14. 
Vide Com. 


A 
"8 
{ . = 
7: 

5 


If a Man promiſe one 10. if he will marry his Daughter; if he 4 9 
350, and 309. m | 


"6.8, marry the Daughter, and the other will not pay the Money, he ſhall 
— E. 5. 24. not {ue for the {ame in the Spiritual (c) Court. But if he promiſe one 


with 

© | * 

(a) See 22 E. 4. Conſultation 5. 8 H. 5. pl. have a Prohibition. Ore. See 38 H. 6. 14 
19. 38 H. 6. 14. 40 E. 3. 36. 13 H. 6. Pro- 2 Entr. pl. 484. 10 H. 6. 21. 
hibition 3. ante 3 l. e) See the Caſe of Joſline and Shelton. 4, 

(h) See 7 H. 4. 1. Si vero agatuy in Curia 5 Ph. & Mar. & 33 E. 3. Furiſdition 25. 
Chriſtianitatis tantummodo ex officio, and the Poſt. 58. S. 14 E. 4. 6. 17 E. 4. 4. b. 15 E. 
Party has Corre ion, it ſeems he ſhall not 4. 32.4 
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with his Daughter in Marriage 10 . Se. if he doth marry the vide os. _ 
Daughter, and he do not pay the Money, he may ſue in the Spiritual 22 A® 76, 
Court for the 101. becauſe it concerneth Matrimony. Which Diverſity : ff. 4 
ſee in 22 E. 3. lib. A 5 Prob as. 
(a) If the Teſtator charge his Executors to pay his Debts to his Credi- 16 H. z. 
tors, if they do not pay them, the Creditors may ſue in the Spiritual 164. 24- 
Court; and they ſhall not have a Prohibition, for that this Charge of | 
the Teſtator, is as a Deviſe unto his Creditors: Quod vide H. 9. E. 3. 
Probibition 17. 
(b) If a Man giveth Goods in Marriage with his Daughter, and after» 13 H. 3. 
C warde they are divorced; the Wife may ſue in the Spiritual Court for CS. uy 
the Goods, and no Prohibition will lie thereof. 39: 
If a Stranger do diſturb the Executors to perform the Will, they F. Prohibi- 
0 D may ſue him in the Spiritual Court, and no Prohibition lieth againſt them dn 28. 
9 for ſo doing 7. 4. H. 3. Probibit. 28. acc. 
9 If a Man ſueth a Prohibition becauſe another draweth him into the 4 E. 3. 27, 
G i E Spiritual Court for an Advowſon of a Church, Sc. upon the Attach- 29+ Prohib, 
1 ment upon the Prohibition ſued he may declare, that he did deforce © 
| him of great and ſmall Tithes, Ec. 
= If one Parſon ſueth another Parſon in the Spiritual Court for Tithes poſt. 43. 
For the Profits arifing in one hundred Acres of Lands within the Bounds 
” and Limits of his Pariſh being, for which the Patron of the other Parſon 
1 BY purchaſeth an Iadicavit unto the Spiritual Judge for to ſurceaſe, Ec. then 


C may the Parſon who ſueth in the Spiritual Court come into the Chan- 
$ cery, and have a Writ unto the Biſhop for to enquire of the Value of 
19 the Church, according to the Tax of Tithes now currant, as upon the 
» I Value of the Tithes demanded, and to certifie the King in the Chan- 
c Ws cery thereof by Letters under his Seal, with the Writ : And it ſeemeth 
bh 5 he meu ſo to do before he have a Conſultation granted in that 
, = Caſe. 
it G If a Biſhop will cite or compel the King's Chaplains, or the Maſters 
of the Chancery, which are the King's Chaplains, to make their per- 
of K ſonal Reſidence upon their Benefices when they are attending in the 
rt King's Service, they may have a Prohibition unto the Biſhop, Oc. and 
e- upon the ſame an Alias, Pluries, and Attachment. But if they be not 
Se attending in the King's Service, then the Ordinary may compel them 
re to make 8 8 Reſidence upon their Benefices; and the Form of the 
fe Writ is ſuch : 
ere Rex venerabili, &c. Cum Clerici noftri ad faciend” in Beneficiis ſuis 
es. Reſidentiam perſonaliter, dum in noſtris immorant obſequiis, commpellari, 
Þ alias ſuper hoc moleſtari * inquietari non debeant ; Nos, ac Progenitores 
he 4 naſtri quond Reges Angl', bujuſmodi Libertat' & Privileg pro Clericis 
hall 15 naſtris a tempore quo non extat memoria ſemper hattenns uſi ſumus, vobis 
one mandamus, quod dilectꝰ Clericum noftrum, Perſonam Eccleſia de B. &c. 
vith quæ per præcept noſtrum in Cancel” noftra _— jugit' intendit obſequits, 
; ad perſonalem Reſidentiam in Renefic* ſuo, Sc. dum in eiſdem obſequiis 
0 noſtris immorat, nullatenus compellatis, Sc. And 
my = (a) 7 Eliz, 305. Bro. Debt 135. 22 E. 3z. (b) 26 H. 8. 3. 13 E 3. or H. 5. 13. 
15 E. 5 Aſſize Jo. 


4 
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And if the King's Chaplain be choſen Dean of any Church, which 
Office requireth perſonal Attendance and Reſidence, and the Biſhop 
will compel him to take the Deanery which requireth that perſonal Re- 
ſidence, by ſpiritual Cenſures and Citations, Ec. then he ſhall have a 
Prohibition unto the Biſhop by theſe Words: Jobis diſtrictꝰ probibemus, 
ne ipſum A. ad Reſidentiam aliquam in Benefic* ſuo faciend', ſeu aſſumend 
officium pred”, vel aliquod hujuſmodi Reſidentiam requir', dum obſequits nofiris 
pred” fic intenderit, quoquo modo compellatis ; & Sequeſtr', fi quod in frutti- 
bus. aut aliis bonis Eccleſiæ dicti Clerici noſtri per ipſum Epiſcopum aut 
ſuos ea occaſione appoſttum fuer”, ſine dilatione fac relaxari, &c. And ſo if 
the Clerk abide in the King's Service in the Company of our beloved 
and truſty R. of P. in the Parts of Gaſcony. 

And ſo if the Biſhop will amerce the King's Chaplains, and compel 
them to pay a certain Sum of Money for Non-reſidence, they ſhall 
have a Prohibition. 

Vide Stat. If one ſue another out of the Realm for Debt, or other Cauſe, H 

ArticuliCleri, whereof the King's Court may have Conulance, he ſhall have a Pro- 

* hibition againſt him, and an Attachment upon the ſame, if, Sc. And 
ſo if one Clerk ſueth another upon the Title of Collation of any Pre- 


bendary out of the Realms 5c. be may have this Prohibition : And 
the King may ſend a Writ to him who is ſo ſued out of the Realm, 
.commanding him upon Pain of Forfeiture of ſo much as he may For- 
feit, that he go not out of the Realm for to anſwer thereunto, where- 
of the Conuſance doth appertain unto the King's Court. And alſo the 
King may ſend unto the Prebend, if he be ſued out of the Realm for 
Title of the Prebendary, to prohibit him, upon Pain” of Impritonment, 
| | and of Forfeiture of what he may forfeit, that he do not go out of 
% the Realm, nor anſwer there by his Proctor, or otherwiſe, Sc. 
5 And if any Man do purchaſe from the Court of Rome any Citation 1 4 
| againſt any Clerk or others, directed unto the Archliſhop of Canter- 0 
{ 45.) bur), or unto others, to cite ſuch Perſons to appear before the Pope, 
Oc. and to anſwer for the Collation or Preſentation unto any Benefice 'Y 
. or Prebendary ; then the King ſhall {end his Writ of Prohibition unto l 
f the Archbiſhop, or other to whom ſuch Proceſs is directed, that they 
# do not cite, Ge. and may have another Prohibition to the Party him- 1 
1 5 Jelf, and an Attachment upon the ſame, Gc. g 1 
# And when a Conſultation is once duly granted, then the Court may 4 
| proceed in the Spiritual Court, notwithſtanding that the Party pur- |! 
L chaſe a new Prohibition directed unto them, if the Libel be not changed: 
. | Quod vide by the Statute of 50 E. 3. c. 4. 
4 Indicavit, The Writ of Prohibition, which is called Indicavit, moſt commonly g 
1 ante. 44 lieth between four Perſons, whereof two are Patrons, and two are 
„ Clerks, and properly lieth where one Clerk ſueth another in the Spiri 
| tual Court for Tithes which do amount unto the fourth Part of the 
Value of the Church at the leaſt ; for if it doth not amount unto the 
Value of the fourth Part, but unto the fifth Part, the Indicavit doth 
not lie. And this Writ lieth for the Patron, and that Clerk who is 


ſued in the Spiritual Court: And this Writ may be ſued as well __ 
e 
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Prohibition. 
che Judge as the Party. And the King may ſue this Writ where his 
Clerk is impleaded for Tithes amounting to the Value of the fourth 
Part of the Church, or of the Church it ſelf. And this Writ of Indi- 
cavit lieth as well for the Patron, where his Clerk is impleaded for the 
Advowſon it ſelf, or ſuch Vicarage, Prebend, or Chapel, as well as if 
he were impleaded of the Tithes of the Church, Vicarage, Prebend, or 
Chapel. | 
* it appearth by the Regiſter, the Writ of Indicavit which the 
King ſhall have where the Clerk is impleaded in the Spiritual Court for 
Tithes, not making Mention what is the Value of the fourth Part, is 
ſuch: 
Rex Officiali Epiſcopi, Oc. & ejus Commiſſariis ſalutem. Cum A. de B. 
Perſona Eccleſiæ de W. teneat omnes Decimas provenientes de Mariſco, &c. 
de Advocatione noſtra, Abbas ge Bello, clamans eas pertinere ad Eccleſiam 
ſuam de, Ec. trahit eum in Placit, Ec. Vobis probibemus, Ec. utrum ad 
nos an ad pred” Abbat pertinet earundem Decimarum Advocatio, quia Pla- 
cita, Sc. And this Writ of. Indicavit ought to be ſued by the Patron be- 
fore Judgment given in the Spiritual Court, for after Judgment given 
there, the Indicavit is void. 
C Anda Man ſhall not have an Indicavit before the Party in the Spiri- 
tual Court hath libelled there againſt the Defendant ; and the Party who 
ſueth the Indicavit ought to ſhew the Copy of the Libel in the Chan- | 
cery, before he have the . Indicavit. And when the has hath libelled 31 H. 6. 13. 
in the Spiritual Court, and the Party is put to anſwer, then it is called 
and ſaid, that the Suit is conteſted in the Court of Chriſtianity. 
D And Indicavit lieth for Tithes and Offerings, if Suit be in the Spiri- 
tual Court for them, as well as it lieth of an Advowſon; and that for a 
common Perſon, as well as for the King. And the Writ of Indicavit 
ſhall not mention that the Tithes and Offerings which are in Suit do 
a mount unto the fourth Part of the Church, but Decimas provenientes 4 E. 3. 20; 
de centum acris terræ, or of ſuch a Manor: And if theſe Tithes be not 29. Prohi- 
to the fourth Part of the Value of the Advowſon, the other Party may dition . 
alledge and ſurmiſe the ſame, and have a Conſultation. 
E And alſo Iudicavit lieth where one Party is Parſon Imparſonee, and 
the Clerk of the other Patron ſueth him in the Spiritual Court for 
Tithes, Ec. he may ſue the Indicavit. And ſo if an Abbot be Parſon 


4 Imparſonee of a Church, and another Abbot is Parſon Imparſonee of 
9 another Advowſon, and one ſueth the other for Tithes appertaining to 
22 his Advowſon, amounting unto the fourth Part of a Church, Ec. the 
1 other ſhall have the Indicavit againſt him. | 

53 And if an Abbot be Parſon Imparſonee of an Advowſon, and hath a 
5 Vicar endowed; then if the Parſen be ſued in the Spiritual Cour: for the 

3 fourth Part of the Tithes of his Parſonage, he ſhall have an Indicavit. And 
3 ſo if the Vicar be ſued for the fourth Part of the Tithes and Offerings | 
0 of his Vicarage, the Parſon, or he who is Patron of the Vicarage, ſhall \ 
h 


have the Indicavit, becauſe they are ſeveral Advowſons; the Parſonage 
one, and the Vicarage another; and there may be divers Patrons 


of 


[46] 


\ 


Prohibition. 
of them. uod vide Paſch. 31 I. 6. in Title Indicavit. See Hf. 1. 


c. 35. 5 

It Bailiffs, Mayors, or others, who claim Juriſdiction to arreſt a Man F 
upon a Plaint before them, or to attach his Goods, c. do arreſt one 
for Treſpaſs or Contract, who was not within their Juriſdiction, the 
Party arreſted, Oc. ſhall have a Prohibition directed unto them, Ec. and 
the Form is ſuch : | 

Rex. Ballivis A. de N. ſalutem. Cum de Communi concilio regui noſtri pro- 
viſum ſit, quod non liceat alicui de eod regno, niſi nobis & miniſtris noſtris 
ſpecialem aut horitatem ad hoc habentibus, aliquos per Ballivam ſen poteſtatem 
ſuam tranſeuntes attachiar ad reſpondendum alicui ſuper contract, conven- 
tionibus, ſeu tranſgr aliquibus extra eand Ball ſen poteſtat” factis; vobis præci- 
pimus, quod non attachiatis B. ad reſpondend alicui coram vobis in BalP veſtra 
ſuper hujuſmodi contractibus, conventionibus, ſeu tranſgr, contra formam 
proviſion” præd; & Diſtriction', fi quam inde'feceritis, deliberari faciatis, 
Oc. And if they will not obey the ſame, he ſhall have an Attachment 
againſt the Bailiffs. And this Writ lieth as well upon Attachment of 
Goods, as for arreſting of the Body. 

If a Woman have Lands which ſhe holdeth in Dower, or of joint & 
Purchaſe with her Husband, or of her own Inheritance, if the Sheriff 
have Proceſs out of the Exchequer to levy the Husban&'s Debts which 
he oweth unto the King; or if the Sheriff have Proceſs out of another 
Court to levy Debts due by her Husband to another Perſon ; if the She- 
riff will diſtrain in the Lands which the Wife holdeth, Sc. the Wife 
ſhall have a Writ unto the Sheriff, that he do not diſtrain the Wife who 
holdeth ſuch Lands, in the ſame Lands, for the Debt of the Husband; 
and the Form of the Writ is ſuch : . 

Rex Vic, &c. Cum ſecund Legem & conſuetud* regni noſtri mulicres in 
Ferris & Tenementis quas tenent in dotem de dono virorum ſuorum, vel que 
ſunt de hereditate ſua, vel quas ſibi acquiſiverunt, pro debitis virorum fſuo- 
rum reddend* diftringi non debeant ; ac tu B. que fuit nxor A. diſtring in 
Terris & Tenementis ſuis, quas tenet in dotem ex. dono ejuſd A. & etiam que 
fuer de hereditate ipſius B. ac ex quaſito ipſius B. ſicut ex gravi querela ſua 
accepimus; Tibi pracipimus, quod ipſam B. in Terris & Tenementis ſuis 
quas tenet in dotem, vel que ſunt de hereditate ſua propria, vel ex quæſit 
ipſius B. pro debit” præd A. quondam viri ſui, reddend non diſtringas, vel 
diſtringi fac*, contra Legem & conſuetud prædict', & Diſtrictionem, i 

uam, c. 

. And there is ſuch a Writ unto the Sheriff, where Proceſs cometh unto. 
the Sheriff out of the Exchequer, to levy the Debts of the Husdand, 
per ſumm' Scaccarii, Ec. And in that Caſe ſhe may ſue a Writ unto the 
Barons of the Exchequer, that they ſurceaſe to make out ſuch Proceſs to 
the Sheriff to diſtrain the Wife in ſuch Lands, c. Another Form of Writ 
unto the Barons of the Exchequer, to ſurceaſe for to diſtrain the Wiſe, 
Sc. and with a Proviſo in the = Writ, that they levy the Debts of the 
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Husband's Executors, or of his Heir, or of the Lands and Tenements 
which were the Husband's, c. 
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' An 


Prohibition. 


which do amount to the Sum of 40 5s. then the Party ſhall have a 
puree againſt him who is Sheriff, that he ſhall not hold Plea thereof, 
and that he tell the Party that he ſue in the Common Pleas; and the 
Writ is ſuch: i 2 N 

Rex Vic, &c. Cum Placita de catallis & debitis que ſummam quadragin- 
ta ſolidor attingunt, vel eam excedunt, ſecundum Legem & conſuetud” regni 
noftri ſine Brevi naſir placitari non debeant ; ac A. B. de debit” centum ſolid 
in Com” tuo fine Brevi noſtro implacitavit, ut accepimus: Tibi pracipimns ; 
quod ſi ita ſit, tunc Placito ao in Com” pred” fine Brevi noſtr” ulterius tenend 
ſuperſed* omnino, & pref. A. dicas ex parte noſtra, quod Breve noſtrum de 


prædict debit” verſus pred” B. ſibi impetret, fi ſibi viderit expedire. Teſte, 


£3c. And if ſuch Writ be ſued in another Court, then the Writ ſhall be 
directed unto the Bailiff of the Court, in ſuch Form: 

Rex Ballivis I. de N. vel Ball” ſuis de N. ſalutem Cum Placita, Ec. 
[uſque ibi, non debeant] ac A. B. de eo, quod idem B. redd pref. A. catall 
ad valentiam decem librar' coram nobis in Curia ditti Dow” veſtri de N. vel 
in Curia noſtra de N. ſine Brevi noſtro implacitet, ut accepimus; Vobis præ- 
cipimus, quod fi ita fit, tunc Placito illo, Ec. ut ſupra. And if they do 
not ſurceaſe upon this Writ, then he ſhall have an Alias and Pluries, 
and an Attachment againſt them, and alſo an Attachment againſt the 
Party himſelf. 

And if a Man do owe unto another Man five Marks, and he ſue ſeve- 
ral Plaints for the ſame in the County-Court, or in any other Court 
againſt the Debtor, he ſhall have a Prohibition thereof, and rehearſe the 
Matter, and that he would defraud the King's Court of it's Juriſdicti- 


on, and alſo the Party of his Anſwer, &c. commanding them that they 


do not proceed, c. and that he command the Party to ſue at the 
Comman Law in the King's Court; and if they will not ſurceaſe, he 
ſhall have an Alias and Pluries, and Attachment upon the ſame, c. 

And fo it is if a Man will ſue in the County-Court a Writ of Co- 
venant or Treſpaſs, unto his Damage of forty Shillings or more, the 
Party ſhall have a Prohibition for to ſurceaſe, and thereupon an Alias, 
Pluries and Attachment, &c. 

And ſo if the Executor ſueth in the County, or in a Court-Baron, 
for a Debt of five Marks by divers Plaints, whereas the Debt is upon a 
Contract, or upon an Obligation; now the Defendant may ſhew the 
ſame, and plead unto the Juriſdiction of the Court, or he may have a 
Writ of Prohibition directed unto them, that they do ſurceaſe, &c. and 
if he have Judgment in any of Plaints ſued for Parcel of the Debt, yet 
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d if a Man ſue another in the County-Court for Debts (a) or Vide ant. 37. 


in the Prohibition he may prohibit him in the Plaints which are depend- see 15 H. z. 


ing, and that Execution of the Judgment ceaſe for the Reſidue. 


Prohibition, 


And alſo if a Man ſue in the County a Plaint of twenty Pounds, and 13 contr, 


hath Judgment to recover in that Court; yet the Defendant may ſue a 
| P 2 | Prohibi- 


(a) And ſo if he ſplit an entire Contract are coram nen Fudice, and void; at leaſt, 
imo ſeveral Syms under. 40 . See 19 H. 6. voidable by talſe Judgment, Nele. 106, 4. 
54- it ſeems the Judgments for ſuch Sums See 19 H. 6. 5. 4. 
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[47.3 


Arxrmis. 
Littleton. 


1 E. 4. 15. 
Fuſticies lieth 


without J 


Prohibition. 


Prohibition, commanding the Sheriff and the Suitors that they do not 
execute the Judgment, although he have before admitted the Juriſ- 
diction. | 

And ſo after Judgment given, and Execution awarded in the County, 
or in other Court-Baron, which hath not Power to hold Plea of Debt 
of the Sum of forty Shillings, Sc. or of Damages in 'Treſpaſs amount- 
ing to ſuch Sum, or more, the Party Defendant ſhall have a Writ of 
Prohibition unto the Bailiffs, or unto the Sheriff or Officer of the 
Court, that they do not Execution; and if they have diſtrained the 


Party to make Satisfaction, that then they releaſe the Diſtreſs, and that 


they revoke what they have done therein. 


There is a Rule in the Regiſter thus: Si Placita de catallis vel debitis B 


gue ſummam quadraginta ſolidorum attingunt, vel eam excedunt, in Com”, 
vel in alia Curia, fine Brevi placitent', quod abſit, non fiat inde Breve de 
Jalſo Fudicio, nec Recordare, nec Breve de Executione Fudicii ; exceptis 
Cur "19/1 th & aliis, que ſecundum Conſuetud bujuſmodi Furiſdictiones 
babent, Oc. 


And if a Man ſueth another in the County, or other Court, upon a x 


Plaint of Treſpaſs Vi & Armis; the Defendant may ſue a Prohibition 
unto the Sheriff, or unto the Bailiff, in ſuch Form : | 

Rex Ballivis de B. &c. Cum Placita de trauſgr contra pacem nuſtram in 
reguo noſtro Angl vi & armis factis, ſecundum Legem & Conſuect' ejuſd 
Regni, ſine Brevi noſtro placitar non debeant, ac W. implac' coram vo- 
bis in Cur prædict Domini veſtri R. de T. de diverſis tranſgr eidem W. 
per prafat. R. contra pacem noftram, vi & armis (ut dicit”) factis, ut acce- 
pimus, in ipfius W. grave dampnum, & contra Legem & Conſuet* prædꝰ: 
Vobis præcipimus, quod fi ita fit, tune Placita prædict'ꝰ coram vobis ulterins 
tenend ſuperſ. omnino, pref. W. dicentes ex parte noſtra, quod Breve no- 
ſtrum de Tranſgr præd verſus præ fat R. ſibi impetret, fi ſibi viderit expe- 
dire. Teſte, 2 

And if one Man ſueth another in a Court-Baron, or other Court 
which is not a Court of Record, for Char ters concerning Inheri- 
tance or Freehold, he ſhall have a Prohibition, and the Form is ſuch: 

Rex Ballivis de R. de P. ſalutem. Cum Placita de Detentione chartar 
ſeu ſcriptor Liber” Tenement” tangentium in aliquibus Cur que record' nom ha= 
bent, ſecundum Legem & conſuet regni noftri, ſine Brevi noſtro placitari non 
debeant, ac E. W. de ec quod id W. redd' pref. E. tres Chartas, coram vo- 
bis in Cur præd Domini veſtri de P. fine Brevi noftro implac', ut accepimns : 
Vobis præcipimus, quod ſi ita fit, tunc Placito illo coram vobis in Cur præd 
fine Brevi noſtro ulterins tenendo ſuperſ. omnino, & pref. E. dicatis ex parte 
noſtra, quod Breve noftrum de Detentione Chartar' prad* verſus pref. W. ſibi 
impetret, fi ſibi viderit expedir. Teſte, Cc. An. 8. Apud Ebor' iu Breve 
erdiuat ſuit per Concilium. 
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Quare non admiſit. 
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F a Man do recover an Advowſon, and hath a Writ unto the Biſhop See 12 E. 3. 
Quare non ad- 


5 1 to admit his Clerk, and he will not admit him; then the Party may 
ſue an Alias and Pluries, or Attachment, E9c. or may ſue a Writ out of the 


Chancery, or out of the Common Pleas, at his Election, de quare non 
admiſit, as well in the Term-time as in the Vacation; but the beſt is in 
Term-time to ſue in the Common Pleas : And in this Writ it behoveth 
him to certify the Recovery. And the Form of the Writ of Quare non 
admiſit for the King is ſuch : 

Rex Vic, Oc. Sum', &c. A. Winton” Epiſc', Sc. quod fit coram nobis 
tali dic, Ec. ubicunque, Ec. Quare cum nos nuper in Cur” noftra coram no- 
bis recuperaſſemus, Cc. And he ſhall not ſay in the Writ, Si Rex fecerit 
te ſecurum, becauſe the King ſhall not find Pledges, Ec. 

And if the King do recover his Preſentment in the Common Pleas, 
— he may ſue a Quare nou admiſit in the King's Bench before him- 
elf. 

And fo if a common Perſon do recover in a Quare Impedit in the 
Common Pleas, and the Record is removed by a Writ of Error into the 
King's Bench, and there affirmed ; then he ſhall have a Writ unto the 
Biſhop there, and ought to ſue Quare non admiſit againſt the Biſhop there 


miſit 6. 


upon the Record, otherwiſe not. After the Record removed by a 
Writ of (a) Error, the Plaintiff who recovered ſhall not have Qyare now 


admiſit until the Judgment be affirmed in the King's Bench. 
And the Quare non admiſit ought to be fued in the County where the 
Biſhop refuſeth the Plaintiff's Clerk. 


G And in the Quare non admifit he ſhall recover only Damages, and ſhall 


not have his Clerk admitted by this Writ. | 

And if the Biſhop hath admitted and inſtituted him, and the Arch- 
deacon will not induct him; he hath no Remedy but only in the Spi- 
ritual Court, as it is ſaid ; for it is a good Plea for the Biſhop to ſay, 
That he amitred the Clerk, and ſent his Letters unto the Archdeacon 
who will not induct him. And I conceive that if the Archdeacon refuſe 
to induct the Clerk, that the Clerk ſhall have an Action on the Caſe 


_ againſt the Archdeacon, becauſe the InduQtion is a Temporal Act. As 


if the Sheriff upon Habere facias ſeiſiuam will not admit him into Poſ- 
ſeſſion, he ſhall have an Alias and Pluries, (b) and Attachment againſt 
him. But ſome have ſaid, that he ſhall have a Citation againſt the Arch- 

deacon 


(a) One Defendant ſhall not have Oyer a Reverſal of the ſecond. See 26 E. 3. 
of the Record; vide bie 48. F. 16 E. 3. 59. contra, & Quare hie, if it be a new O- 
Luare non admiſit 3. But by Hill, if the riginal. Note alſo 26 E. 3. 75. accor- 
Record be in another Place, the 2 dant. | , 
ſhall ſurceaſe till they have inſpetted the (b) See 13 E. 3. Quare non adm it 4. 
Record. See accordant 17 E. 3. 55. by and 9 E. 3. ibid. 13. a Quare non admiſit, 
Shard, in a Ovare non admiſtt in the Rolls, againſt an Official. diioquin Rex ſe cajiet ad 
For the Reyerlal of the firſt Judgment is lm. 
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the Clerk 


Quare non admi ſit. 


deacon in the Spiritual Court, and puniſh him there; for perhaps he may 
alledge a ſpecial Cauſe, for which by the Spiritual Law he ought not 
to be inducted, which Cauſe cannot be determined in the Temporal 
Court. JIdco Quare. 

And if the Vicar-general do refuſe to admit the Clerk, the Quare I 
$A HN re- % admiſit ſhall be brought againſt the Biſhop for that Refuſal ; and if 
ws the Biſhop do refuſe the Clerk, and afterwards dieth, Quare non admiſit 
dt, and had is maintainable againſt the Guardian of the Spiritualties for this Refuſal 
a Writ to made by the Biſhop. Tamer quare. 
= Biſhop, (a) The Biſhop is not bounden to admit the Clerk, if the Church k 
© that be full of the Preſentment of another Party who is not Party to the 

: Recovery. | 
who was in Tf the Biſhop do refuſe the King's Preſentee, and doth afterwards L. 
1 . admit him, yet the King ſhall have Quare non admiſit againſt him for that 
IS Church Refuſal ; and ſo ſhall a common Perſon in like manner have, as I con- 
was full of ceive. 
the Preſent- 


ment of J. H. and upon that Return the Plaintiff had a Scire facias againſt the Biſhop : And after the 
Return the Opinion of the Court was, that he ſhould have Quare non admiſit. 


Vide 21H. 7. 


_ a Quare non adniifit the Biſhop may ſay, that he did preſent for M 
Lapſe. 1 8 85 | 


And Quare non admiſit was maintainable againſt the Biſhop's Official. N 
Mich. 9 E. 3. 
If a Man do recover in a Quare Impedit his Preſentment unto a Cha- A 
pel which is donative, then I think that he ſhall have a Writ unto the 
Sheriff to put the Clerk who recovered into Poſſeſſion. (b) 


And in a Quare non admiſit the Biſhop may ſay, that the Church is B 
litigious betwixt two, c. 5 

If a Man hath a Donative Chauntry, which is of the Nature that one C 
name unto another his Clerk, and that the other ſhall inſtitute and 
indu& him; there if he who hath the Nomination be diſturbed, he 
ſhall have a Quare impedit, and if he do recover, he ſhall have a Writ 
unto him who ought to inſtal and ãnduct him, to put him in Poſſeſſion. 
But if he be diſturbed by him who ought to inſtal him, then he ought 
to have a Quare impedit againſt him : And after that he hath recovered, 
he ſhall have a Writ to him who diſturbed him, to put his Clerk into 
Poſſeſſion ; or he ſhall have a Writ unto the Sheriff, to put the Clerk of 
him who recovered into Poſſeſſion, at his Election. | 


Quare 


(a) And Note; The Biſhop ſhall be ex- 
cuſed, if he return the (whole) Matter on 
the Writ, ad admittendum Clericum, where- 
upon the Party may have a Quare non ad- 
miſit againſt the Biſhop, to try the Truth 
of the Return, and alſo a Scire facias againſt 
the Incumbent to try his Title, 9 Eliz. 
Dyer 260. 4. Baſſet's Caſe. 


Alſo, if the Biſhop be inbibited by the 
Archbiſhop to admit the Clerk, he ſhall 
be excuſed, and a Writ ſhall iſſue to the 
33 of the Arches. Parl. 22 E. z. 

63. 

(b) See 14 H. 4. 11. accordant, by Hankf. 
of a Free Chapel, which one has by the 
King's Grant. . 


DC NUARE incumbravit (a) ought 


Church is, becauſe the Wrong 


And Quare incumbravit doth not lie but where the Plaintiff recovereth 17 E. 3. 74. 
by Judgment of Court. And the King may ſue a Quare incumbravit in 
the King's Bench, although the Record of Recovery be in the Common 


Quare Incumbravit. 


to be ſued in the County where t 
is done here. 


Pleas ; but a common Perſon cannot do ſo. 


(b) And Quare incumbravit may 


be ſued in the Common Pleas, al- 17 E. 3. 74. 
though the Record be removed in the King's Bench by a Writ of Er- f 
ror, or in the Treaſury; but if the Record be in the King's Bench, it 


ſeemeth then that the Party ſhall ſue the Quare incumbravit there, E9c. 


And Quyare incumbruvit is an Original Writ, and ſhall iſſue out of the 


Chancery, and not out of the Common Pleas. 


ty And Quare inrumbravit doth not lie until the Pa 
Writ of Ne admittas (c) unto the Biſhop; for if the Biſhop do incumber 
the Church before the Writ of Ne admittas ſued, then the Party ſhall 
have a Hare impedit, and not Snare incumbravit ; for the Biſhop can- 

not have Notice until the Ne admittas be delivered unto him. And if 

the (d) Biſhop, after the Ne admittas delivered unto him, do admit his Ante. 35 G. 
Clerk for whom it is found by the Fure Patronatus, yet the other Party 

+ ſhall have Quare incumbravit againſt him. (e) And in m_ iucumbravit 

he ſhall have Judgment to recover Damages, and alſo 


is Preſentment. 


But ſo ſhall he not have in Quare nom admiſit, but only Damages. 


(a) Per Thorp. If the Biſhop incumber 
where no Debate or Diſpute 1s, yet this 
Writ lies. 17 E. 3. 74-b. 21 E. 3. Quare 
Incumbravit 3. and ſo by * if the Biſhop 
incumber within the ſix Months, tho' no 
Plea be pending. 18 E. 3. 1). ö. which 
was admitted by Hill and Pole, and that 
there ſhall be a Special Count, and nor 
of - Recovrry. 3 | 
(b) In a Quare Incumbravit, per Thorp & 
Green aa 8. 1. That A have 
Oyer of the Record. 2. That one ſhall 
E this Writ before Judgment. 3. That 
the Writ ſhall be returnable in the ſame 
Court where the original Judgment was 
= 4 Where the Writ ſuppoſes the 
lea pending touching the Church, 'tis 
Good. 5. That the Writ ſhall not make 
Mention of the Place where the Recovery 
was had. 6. It need not mention whether 
he incumbred within or after the ſix Months, 
bur that ſhall come by way of Anſwer. 
7. If one recover within the ſix Months, 
and the Biſhop incumbers, he ſhall have 
a Qrare Incumbravit within the fix Months. 


(a) And 


8. Tis no Plea that the Record is remo- | 


ved by Error. 17 E. 3. 50, 54, 74; or that 
ne has received the Plaintiff's Clerk at his 
Nomination. 21 E. 3. 3. 4. 

(e) Note; The Iſſue inthat Caſe ſhall 
not be on the Day that the Prohibition was 
delivered, but whether he received the 
Clerk before the Prohibition delivered or 
not. 19 E. 3. QOuare Incumbravit 2. 


(d) See accordant 19 E. 3. Ouare Incum* 


bravit 2. 18 E. 3. 1). And the Reaſon is 
becauſe the Patron need not ſhew the 
Right of Patronage to be in him, for the 
Ne admittas with the Recovery gives him 
3 8 tho oy be not the true — 12s 

e 2. Care Impedit 199. a Vuare Im- 
pedit lies 10 en Caſe, altho' 5 not 
preſented to the ſame Avoidance. 17 E z. 
75. alſo the Plaintiff need not count that 
the Biſhop refuſed his Clerk, for the Ja- 
cumbravit is a Refuſal. 18 E. 3. 19. b. 

(e) See 21 E. 3. 3. accordant ; but his 
Temporalties ſhall not be (ſeized ) at 
Common Law, 


$ 


hath ſued the 
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34 H. 6. 39. 


M. Vide ac- 
cordant 19 
E. 2. Quare 
Incumbravit 
2. 


and that pending that Suit, be delivered 


. Ouare incumbrawit. 


(a) And in 21 E. 1. it was adjudged, that a Man ſhall have Quare K 
incumbravit without making Mention of any Recovery in the Writ, or 
in the Count. But by the Rule of the Regiſter he ought to mention 
the Recovery ; and that ſeems to be the better Opinion. 

(a) And after the Ne admittas delivered, if the ſix Months paſs, the L 
Biſhop may preſent his Clerk for Lapſe, and ſhall not be charged by the 
Quare incumbravit for that Preſentation ; but it ſeemeth he cannot ad- 
mit the Clerk of the other Man after the fix Months paſt, for that ſhall 
be againſt the Writ of Ne admittas delivered unto him. And alſo if 
the Biſhop do preſent the Clerk of the other Party after the ſix Months, 
who had preſented unto him before, that Preſentment maketh Title to 
the Party, although it be after the ſix Months ; by which it ſeemeth that 
the Quare incumbravit lieth then for the Party. | 

And if the Plaintiff be Nonſuit in Quare incumbravit, he may ſue a M 
new Quare incumbravit, and may vary from his Count upon the firſt 
Writ. And it is a good Iſſue, that he did not incumber, Sc. after the N 
Prohibition delivered unto him. | 

And if a Man hath a Hare impedit depending, and he ſue a Ne ad- O 
mittas to the Biſhop, and afterwards the Biſhop do incumber the Church 
within the ſix Months with his Chaplain, or with the Defendant's Chap- 
lain; then the Plaintiff ſhall have Cuare incumbravit, and the Form of 
the Writ ſhall be ſuch. | 

Rex Vic , Linc' ſalutem. Si A. fecerit, &c. tunc ſum H. Line? Epiſc', 
quod fit coram Fuſtic, Ec. oftenſ” quare cum idem A. in Cur' noſtra (a) coram 
pref* Fuſtic” recuperaſſet verſus B. Præſentat' ſuam ad * Eccleſ* de I. per 
conſ” Cur” noſtræ præd, idem tamen Epiſc', pendente Placito in pred? Cur 
coram pref * Fuſtic', eandem - Eccl”. iucumbravit, in ipſius A. dampnum non 
modicum & gravamen, S contra Legem & Con ſuet regni noſtri, & habeas 
ibi, Oc. Teſte, Oc. 

And if he do not appear at the Return of the Writ of Incumbravit, 
nor at the Alias, then the Diſtringas ſhall be in the End, In noſtri ac 


maudator noſtror contemptum mani 2 & conſideration* Cur” noſtra enerva- 
tionem manifeſtam ; Et habeas ibi, Gc. 


P 


And 


wards the Plaintiff recovers, a Quare Im- 
pedit lies. Whereupon the Biſhop taking 
no Notice of the Prohibition ſerved on him, 
pleads, that the Church had been Void 
welve Months, and tha: ſix Months paſſed 
before the Recovery, whereby the Biſhop 
preſented as Ordinary, abſque hoc, that he 
incumbred within the ſix | Perk and re- 
ſolved that what is ſaid of che Time of 


(a) A Qure Incumbravit was brought” by 
the Tenant of one Audley againſt the Biſho 
of Exeter, and counted that the Churc 
avoided the 13th of April, by the Death 
of J. S. and that Debate aroſe between 
him and William Cbampernoon, and that 
the Plaintiff recovered in a Quare Impedit, 


to the Biſhop a Prohibition at ſuch a 
Place, and that the Biſhop incumbred with- 


in the ſix Months; the Biſhop pleads and 
Mews, that the Quare Imped.t bore Date 
the 9th of Azril, and ſo was brought in 
Wrong to the Incumbent, ſed non allocatur. 
For ſuppoſe it was brought, living the 
Patron, if the Parſon dies pending the 
Plea, and the Biſhop ineumber it, and after- 


the Avoidance ſhall not go to the Ineum- 
brance ; Wherefore Pole, &c. took Iſſue, 
whether he incumbred within 6 Months 
after the Avoidance, St. 18 E. 3. 17. 

(b) And Nite, This Writ has been ad- 
judged Good, without ſaying before what 
Juſtices he recovered. 18 E. z. 17. in the 
Caſe ſupra of H. de Audley. 


5 


Quare incumbracvit. Juris utrum. 113 


Q And if a Man hath a Writ of Right of Advowſon depending be- 
twixt him and another, and the Church void pendant the Writ, the 
Plaintiff ſhall not have Ne admittas 'to the Biſhop, nor the Writ of 
Quare jucumbravit, although the Biſhop incumber the Church; for the- 
Demandant ſhall not recover the Preſentment upon this Writ, but the 
Advowſon; and if he hath Title to preſent, he may preſent, and have 
Hare impedit if he be diſturbed. 


Juris utrum. 


N IRIS atrum is a Writ of the higheſt Nature that a Parſon can have; [49 
J and he ſhall have this Writ where the Lands or Tenements are a- 19 H. zo. 
liened by his Predeceſſor, or if a Recovery be had againſt the Predeceſſor Firtef e. If 
by Default, or by Reddition, or for Want of Pleading of the Pr edeceſſor, 2 
where he hath not prayed in Aid of the Patron and Ordinary. But if aginſt a 
he do pray in Aid of the Patron and Ordinary, and they join in Aid, Parſon, his 
and render the Land, or confeſs the Action, then the Succeſſor of ſuch Succeſſor 
a Parſon ſhall not have this Writ againſt that Recoveree: And alſo if a = Puri 
Man recover by Action tried againſt a Parſon's Lands, or Tenements, „un — 
by Verdict, and the Parſon doth not pray in Aid of the Patron and that Reco- 
Ordinary, yet his Succeſſor ſhall have a Juris utrum, and ſhall not be put very, for 
to a Writ of Attaint. Po 530. D. 2 
And if a Man intrude into Lands and Tenements after the Death or = Poſe. 
of a Parſon, the Succeſſor ſhall have this Writ of Juris utrum : And fo ſeſſion of his 
if a Parſon be diſſeiſed of Lands and 'Tenements, Parcel of his Recto- Succeſſor ; 
ry, and dieth, his Succeſſor ſhall have a Juris utrum. (a) ben Charge 
3 And alſo a Parſon may have an Aſſiſe of Lands or Tenements of hee 
his Rectory, or a Writ in the Qyibus, in the Nature of an Aſſiſe, or a which ſhall 
Writ of Entry in the Per or Cui, or in the Poſt, upon a Diſſeiſin made bind him. 
to himſelf, but not upon a Diſſeiſin made to his Predeceſſor, but ſhall 
be put to ſue a Juris utrum, c. 20 E. 3. Juris utrum 5. 
C Alfo a Parſon may have a _— if his Tenant who holdeth of him Vide 55. e. 
ceſſeth, Ec. or a Writ of Eſcheatry, if his Tenant die without Heir. 
= by the Statute of ZH. 2. he may have Qurod permittat of common 
aſture. 
And if a Parſon with the Aſſent of the Patron and Ordinary leaſeth Vide 50 H. 
his Glebe-Lands for Life, and the 'Tenant alieneth in Fee, or loſeth 
by Default; it ſeemeth the Parſon who leaſed the Land ſhall have a 
Oynſimili 2 during the Life of the Tenant for Life; and after the 
Death of the Tenant for Life, a Writ of Entry ad Communem Legem. 
F And if an Abbot or Prior be Parſon Imparſonee of a Church, and 
alieneth the Land of the Rectory, his Succeſſor ſhall have a Juris u- 


trum to recover the Land, and not other Writ, becauſe he ſhall have 
that as Parſon. | 


(a) See 26 H. 8. 3. 33 E. 3. Ayd del Roy 163. 


Q And 


Juris utrum. 


And if a Man leaſeth Lands unto one for Life, and afterwards P 
granteth the Reverſion by Licence unto a Parſon and his Succeſſors, 
and the Tenant attorneth, and after the Tenant for Life loſeth the 
Land by Default, or alieneth in Fee; the Parſon ſhall have a Writ 4e 
Conſimili caſu, during the Life of the Tenant for Life, and after his 
Death he ſhall have a Writ of Entry ad Communem Legem, Ec. | 

And if aParſon loſe by Action tried, or loſeth by Default, his Suc-G 
ceſſors ſhall have a Writ of Error or Attaint. 

And if a Reverſion be granted unto a Parſon and his Succefſors by H 
Licence, he ſhall have a Quid Juris clamat ; or if the Services of a Te- 
nant be by Licence granted unto a Parſon and his Succeſſors, he ſhall 
have x. Per gue ſervitia: And ſo of a Writ of Quem redditum red- 
dit, Oc. | . | 

And ſo if a Parſon be Tenant in Common of a Wood, or other ! 
Land, in the Right of his Church with another, and the other Tenant 
do Waſte in the Wood, or Land, Sc. the Parſon ſhall have a Prohibi- 
tion ; and if he do Waſte, he ſhall have a Writ of Partition, and the 
Place waſted ſhall be aſſigned to the other Party by the Statute of Ves. 
2. cap. 22. But if a Parſon be Patron of a Vicarage, and the Vi- 
carage void, and a Stranger doth preſent, the Parſon ſhall have a __ 
impedit, or Darrein Preſeutme nt: But if the fix Months paſs, he ſhall K 
have a Writ of Right of Advowſon, becauſe that that Writ is given 
only for him who hath the entire Fee and Right in him, and the Par- 
fon hath not the ſame; for the Right is in the Patron and Or- 
dinary. | 

Nor ſhall a Parfon have a Writ of Right Sur diſclaimer, nor a Writ, 
of Cuſtoms and Services, nor an Injnſte vexes, nor fuch Writs as are 
grounded upon the mere Right. But it ſeemeth he may have Contra 


20 E. 3. Furis formam Collationis, or Feoffamenti, and a Writ of Meſue, and Ad Termi- 


num qui præteriit, &c. and ſuch poſſeſſory Writs which are grounded 
upon the mere Right. | 

And a Parſon or a Vicar ſhall have a Writ of Juris utrum againſt y 
thoſe who are ſeveral Tenants ; and then the Form of the Writ ſhal! 
be ſuch : 

(a) Rex Vic“ S. ſalutem. Si L. Epiſcopus de Lond" Perſon” Ecclefie de x 
E. fecer* te ſecur, Ec. tunc _ xii. liber, &c. de viſm de E. quod 
coram Fuſtic” noſtris apud Weſt” tali die, &c. parati ſacrament” recogn”, 1 
trum xx. acre terre cum pertin” in E. fint libera Fleemoſyna pertin” ad Ec- 
cleſiam ipſius L. an laicum feod A. B. C. & D. & interim terram ill vi- 
deant, & ſum”, Sc. præd A. qui duas acras inde tenet, B. qui offo acr 
inde tenet, C. qui quinque acr' & unam rodam inde tenet, & D. qui qua- 
tuor acr* terra & tres rodas inde tenet, quod tunc fint, Ec. , 

An 


(a) This Wrir ſeems intended of an Ap- Church of D. and that this is the Free- 
propriation, and not of a Commendam, hold of his ſaid Church, (Judgment 4 
and ſeems maintainable in, c. 29 E.3. Breve) for the Plaintiff (Conrt) cannot 
11. take Notice thereof, /or join Iſue ther 

And in this Writ tis no Plea for the upon) 3 E 2. Brief 185. 
Tenant to ſay, that he is Pal ſon of the 


S 


* 
— > 5 8 . * F 0 
* 5 72 5 . n — * 4 
5 & * * * — Lo 
KT 3 „ 
+ \ I Ie Re <2? - "ch WOES TILL of \ 
5 i — — x * AS 
3 "CESAR IRE — 
* k 7 2 _ 8 1 N pe = — tu, 


„ > a44 


N "a Hy . 


* 8880 E — . - pt * 2 » 4 of 
* Was 1 £4 2 8 * * 
1 2 Rs. n ASC ARA * — 
. r ee EE Ne on 
2 * 


- ESE: by Lge 


—— 


* N 


F 
. 


0 C3 
—— 


P 


A 


Juris utrum. 


And two Prebendaries may be one Parſon in one Church, and then 
they ſhall join in a Furis utrum; and their Writ ſhall be ſuch: | 
S W. Præbendarius Præbendæ de N. & R. Præbendarius Præbendæ de 
I. in Eccleſia beati Petri Eborac', Perſon” Eccleſiæ (a) de A. prædictis 
Prebendis annexe, fecerint, Ec. tune ſumm* xii. Sc. ut ſupra. 

And where a Man is Parſon of the Moiety of the Church, and 
another Clerk is Parſon of the other Moiety of the ſame Church, then 
one may have a Juris utrum, and the Writ ſhall be ſuch : 

$i W. Perſon” medietatis Ecclefie de N. fecerit, Ec. tunc ſum* xii, Ec. 
ſacramento recognoſ* utrum, Ec. ſit libera Eleemoſyn pertin ad medietatem 
ipſins W. Eccleſiæ præd an libera Eltemoſyn” pertin ad alteram medie- 
tatem R. Perſon” aiterius medietatis Eccleſie præd, Cc. And Dean and 
Chapter may have Juris utrum in Special Caſe where they are Wardens 
of a Chauntry, thus: 

Rex Vic Lond' ſalut' Si Decanus & Capitulum Eccleſiæ S. Pauli Lond', 
Cuſtodes Cantariæ ad Altare beatæ Marie in Eccleſia Sancti Pauli Lond', 
pro anima Ric“ D. ordinat', fecerint vos ſecur, Sc. tunc ſum, Ec. 
de viſn urbis Lond', quod ſiut coram Fuſtic* noſtris apud Weſtm' tali die, 
Sc. utrum, xx. ſolid" reddit” cum pertin” in Suburbio Lond” ſint, Sc. per- 
tin ad Cautariam ipſorum Cuſtod ad Altare præd', an Laicum feod', Sc. & 
interim Ten unde redditus, Ec. Teſte, Ec. 

Where a Parſon alieneth the Right of his Church with Warranty, 


113 


[50]. 


and afterwards the Alienee is impleaded, and voucheth the Parſon, 40 E. z. 2). 


B 


C 


D 


E 


F 


G 


who entereth into the Warranty, and loſeth by Action tried, his Suc- 
ceſſors ſhall have a Juris utrum of the Seiſin of his Predeceſſor, which he 
had before the Alienation. And a Vicar ſhall have a Furis utrum againſt 
the Parſon for the Glebe of his Vicarage, which is Parcel of the ſame 
Church. (b) If a Parſon receive Rent or Fealty of the Tenant of the 
Land, which is aliened by his Predeceſſor, he ſhall not, during his Life, 
have a Juris utrum ; but his Succeſſors ſhall have Furis utrum. 

If a Writ of Right be brought againſt a Parſon, who joinerh the 
Miſe without praying in Aid of the Patron and Ordinary, and after- 
wards loſeth by Default, his Succeſſor ſhall have Furis utrum. Otherwiſe 
it is if he loſeth the Land by Verdict, as it ſeemeth. 

If a Parſon have a Chapel annexed to his Parſonage, to which Cha- 
0 Glebe is appurtenant, the Parſon ſhall have Juris utrum of the 

ame. | 

A Recovery in a Ceſſavit againſt a Parſon by Deſault ſhall not bar 
his wy DT but he muſt have a Juris utrum againſt him who re- 
covered. 

If a Chaplain of a Chauntry loſe the Lands of his Chauntry by an 
Aſfiſe of Novel Diſſeiſin, yet he himſelf ſhall have a Juris utrum, becauſe 

Q 2 | that 


(a) See the like Clauſe. Rot. 26 F. 1. Al. (b) See 8 H. 5. 10. 2 H. 4. f. 32 H. 8. 
10. dorſo, Eccleſia de Ayrmir Spefan” ad Acceptance 14. contra of a Leſſee for Years. 


Prabendariam de Grendale & Morſpill, Diczceſ. 11 H. 4. 25. See alſo 8 E. z. 29. ante. 
Exou. Soe Co. Lit. 18. 4. 1 ; 49. I. - . 


2 H. 4. . 
Ouere. 11. 
4. 13. 
11 E. 3. Ju- 
ris utrum 19. 
7 Eliz. Dyer 
259, 240. 22 
H. 8 B. ac- 
cept 14-2 E. 
6. B. accept 
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that that is a Writ of Right; and the Writ is to enquire, Utrum fit li- 
bera Eleemoſyna Cantariæ, an Laicum feodum, &c. H. 1 R. 2. 
1 E. 1. Q The Parſon or Vicar ſhall have a Quod permittat in the Debet only, H 
. N 9. of his own Seiſin, or of the Seiſin of his Predeceſſor; and may have 


5 that Qod permittat in the Nature of an Aſſiſe of Mortdaunceſtor, upon 
ran the dying ſeized of his Predeceſſor. | 


In a Juris utrum the Plaintiff ought to be named Parſon or Vicar, ] 
or ſuch Name in Right of which Name he bringeth his Action: For if 
Abbot, or Biſhop, or a Dean, bring a Furis utrum, by Reaſon of an 
Land, which is Parcel of the Rectory annexed to the Biſhoprick, 


or appropriated unto the Abbey or Deanery, they ought to be named * 

Parſons of the Church in the Writ. 2m 

In a Juris utrum, if the Tenant at the firſt Day do make Default, Re- K 5 
fummons ſhall be awarded, and if he make (a) Default again at the 1. 

Summons returned, then the Jury fhall be taken. (b) And the Tenant L 1355 

ſhall plead in a Juris utrum, as the Tenant ſhall plead in Aſſiſe of Novel wat” 

diſſeiſin, ſci two or three Dilatories to the Writ ; and if it be 192 

not found, then to pray the Jury to enquire of the Points of the 1 

Writ. (c | M x 

j 


II" v3, 07 


And where the Juris utrum is brought againſt ſeveral 'Tenants by ſe- f 
veral Summons in the Writ, it may be taken againſt one only for that 5. 
Parcel, and afterwards againſt the others. But it is otherwiſe in an | 
Aſſiſe of Novel diſſeiſin, if it be not in Special Caſes. 


Writ of Conſultation. E 


Hue . See Prohibi- T* the Biſhop cite any of the Pariſhioners. of the Church to be con- x 
| » 24.9 see the Sta- 1 tributory unto the Reparations of the Pariſh-Church, (d) or of 
ll tute de cr. any Chapel annexed thereunto, if the Party who ſueth the Prohibition 
cumſpeFe a- directed unto the Biſhop, ſuppoſe chat he is impleaded of a Lay-Fee in [4 
gatis, 13 E. the Spiritual Court, the Biſhop ſhall have a Conſultation upon the | 
Pr 8 n Matter ſhewed in the Chancery on the part of the Biſhop. ; 
z. And ſo if a Man obtain any Judgment or Sentence in the Spiritual 0 
37 H.6. 9. Court for a Legacy of Money, or other Chattels, if the Executors will 1 
Aſton, fue a Prohibition for to delay the Execution of the Judgment, the Party E 
/ ſhall! have a Conſultation, | * 
And if any Chaplain of the King's free Chapels keepeth any Con- p 

cubine, then the Biſhop may cite him before him for to puniſh him: 

And if the Chaplain purchaſe a Prohibition, becauſe the King's free 

Chapels ought not to be viſited by the Biſhop ; yet upon the Matter 


ſhewed, 


| (a) And therefore he ſhall not be Eſſoin- againſt A. and B. by ſeveral Summons, no- 
1 ed at the Reſummons. 11 E. 3. Ein 4. thing was done againſt A. but the Jury was 
; (b) Sce 11 E. 5. Furi utrum 2. 49 E. 3. taken againſt B. only, and found for the 


29. | Demandant ; but Stone would not give Judg- 
(e) See 17 E. 3. 48. accordant, fer ment. 


| | Thirn. But Nose there, in a Juris utrum (d) Sec the Regiſter 44. accordant. 


Conſultation. 117 


ſhewed, the Biſhop ſhall have a Conſultation to proceed to correct him 
by Pain corporal, and not pecuniary. 
If a Prior and Covent ſue in the Spiritual Court for Tithes and 
Mortuary, F. Parſon of the Church of C. and an Abbot cometh into 
the Chancery, and ſurmiſeth that F. holdeth the Church of his Patro- 
nage, and that the Prior, &c. claimeth the third Part of the Church of 
his own Advowſon and Patronage, and prayeth an Indicavit, and the 
ſame is granted; now the Prior, &c. may ſhew this Matter in the Chan- See Articuli 
cery, and have a Conſultation, becauſe that in the Statute of Articuli Cleri, cap. 1. 
Cleri it is contained, that in Diſmes and Mortuaries, when under theſe 
Names they are propoſed, there is no Room for our Prohibition. 
R If a Prior ſueth in the Spiritual Court for the Moiety of the Tithes 
of four Plough-lands, which he claimeth as appertaining unto the Church 
of N. whereof he is,a Parſon Imparſonee, which are not of the Value 
of the fourth Part of the Church, if the other purchaſeth an Indicavit, 
ſurmiſing, that they are of the Value of the fourth Part; he who is 
ſued in the Spiritual Court ſhall have a Conſultation to proceed, dum- 
pk modo non agitur de Advocatione alicujus partis Eccleſiæ, dicta Probibitioue 
= non obſtante. 
| S If a Man promiſe unto another with his Daughter in Marriage 10 J. Vide ante; 
i by Reaſon whereof the Parry marrieth his Daughter, if he who pro- 44. A. 14 E. 
miſeth the Money will not pay the Money, he ſhall be ſued for the 4 FL _ 4 
ſame in the Spiritual Court; and if he purchaſe a Prohibition, the other , E. 7 
ſnall have a Conſultation: And if he who promiſeth the Money dieth, [5140 
yet the Husband who married his Daughter may ſue the Executors 
for that Money, or the Executor of his Executors, in the Spiritual 
Court, 

A And if any of the Pariſhioners do diſturb any Parſon or Vicar to 
carry his Tithes by the uſual Ways and Paſſages, the Parſon may ſue 
in the Spiritual Court for this Diſturbance ; and if the other ſue a Pro- 
hibition upon the Matter ſhewed, he ſhall have a Conſultation. 

B If a Parſon or Vicar have a Penſion out of another Church, and the Penſion. 
Penſion is kept from them, and another Parſon taketh and claimeth the See the Stat. 
ſame ; the Parſon or Vicar who ought to have the Penſion may ſue for 38 H. de 

'E the ſame in the Spiritual Court. And ſo if a Parſon, or Vicar, or“ 

0 We Maſter of an Hoſpital, ſue for a Penſion in the Spiritual Court, which 

E they and their Predeceſſors have had Time out of Mind, Egc. if the other 

Party purchaſe a Prohibition upon the Matter ſhewed, he ſhall have a 

Conſultation : And yet it ſeemeth, that upon the Preſcription he may 

maintain a Writ of Annuity at the Common Law, but the ſame is in 

his Election. (a) But if he once ſue a Writ of Annuity at the Com- 
mon Law for the ſame, and declare there upon the Preſcription, then | 
he ſhall not afterwards fue in. the Spiritual Court for that Annuity in the | 
| Name | 


A 


(a) See 2 Fnſt. 491. That it is only 23. Car. 2. B. R. and yet in Paſ. 15. Car: 

ſuable at Common Law, yet in Levinz's Re- 2. B. R. Windham pref Caſe. 11 Car. 1, 
rts 62, and 113. tis ſaid by Twiſden in B. R. where Coke held the Law to be 

uſtice, that the Plaintiff hath his Ele&- contzary, and Fitz, Opinion deni 

don, to which the Court inclined, Pa. 


»- — — TV h(᷑— — 


7 * 2 4 = 


118 Conſultation. 
Name of a Penſion ; and if he do, it ſeemeth the Party may have a 
1 Prohibition againſt him. | | 
q 38 H. 6.19, And a Parſon may ſue in the Spiritual Court a Spoliation againſt an- O 
other for taking of his Tithes, or for taking of any Penſion which 
doth appertain to his Church, although they claim by ſeveral Patrons, 
and of their ſeveral Preſentments : But this is intended only where the 
Tithes and Profits taken and ſpoiled do not amount unto the fourth 
Vide 36. A. Part of the Value of the Church; for if they claim by ſeveral Patrons, 
and the Tithes, Profits, or Penſions, amount unto the fourth Part of 
the Church, then the Party grieved ſhall have an Indicavit, becauſe the 
Title of the Patronage doth come in Debate, Sc. But if they claim 
18 H. 6. 19. by one and the ſame Patron, and of his Preſentment, then one Parſon 
For where ſhall have a Spoliation in the Spiritual Court againſt the other, although 
the Tithe f : 
ofthe Patro- the Profits do amount unto a fourth Part, or a third Part, or the Moie- 
nage isin ty of the Church, becauſe the Title of Patronage comes not in De- 
Queſtion, bate; and if a Prohibition be ſued thereupon, the Party ſhall have 
en 1529 Conſultation. 
potatio'® If a Man have his Sheep lying and feeding for one Year in a Pariſh, D 
the Parſon of the Pariſh may ſue in the Spiritual Court for Tithe of 
Wool of thoſe Sheep ; and if the Party ſue a Prohibition, he ſhall have 
a Conſultation. 

And note, that Conſultation ſhall be granted and directed to the Party ꝑ 
himſelf who ſued in the Spiritual Court, that he do not proceed in his | 
Suit there; and alſo he may have a Conſultation directed unto the Judge, 
commanding him to proceed there, notwithſtanding the Prohibition a- 
foreſaid. 

And the Parſon may ſue the Executors of his Predeceſſor in the Spi- p 
ritual Court for the Dilapidations, and for that Sum of Money which is 
found by the Enqueſt charged by the Biſhop or Ordinary, that the 
Dilapidations do amount unto, to pay the ſame : And if the Executors 
ſue a Prohibition, the Party who ſued in the Spiritual Court ſhall have 
a Conſultation directed to the ſame, c. to proceed; and another Con- 
ſultation directed to him to ſue as before. 

And if a Man doth detain his Tithes for his Sheep, which are in the 
Pariſh, and there feeding for Half a Year, if he die, the Parſon may 
ſue his Executors for theſe Tithes in the Spiritual Court, and ſhall have 
a Conſultation, if the Executors ſue a Prohibition. And the Parſon by 

Preſcription. Preſcription may claim the Tithe of Calves and Kine, and Milk of 
Cattel feeding in the Pariſh, from the Feaſt of the Holy Trinity, unto 
the Feaſt of Saint Peter, which is ſaid ad wincrla ; & Decim' Lan? Pro- 
venientis de Ovibus Parochianorum ſuorum occiſis & morientibus a feſto S. 
Mich. #/que ad feſtum Paſche fingulis annis ; & Decimas Mellis & Cera 
provenient* de Apibus & alveis Apum infra limites Parochie 2 ; and may 
ſue for them in the Spiritual Court, and ſhall have a Conſultation, if 
he be diſturbed by Prohibition. | | 

And a Man may ſue in the Spiritual Court for a Legacy: Where ag 
Man deviſeth Fabrice Eccleſig 20 5. &c. the Parſon may ſue the Execu- br. 
tors for the ſame in the Spiritual Court, Ec. and may ſue the Execu- 
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tors in the Spiritual Court for the Tithes of Mills due by the Teſtator 
in his Life-time. And ſo a Vicar may ſue in the Spiritual Court for the 
Tithe of Beans and Oats, ariſing within certain Limits within his Pariſh. 
And ſo he may ſue pro Decimis Ar provenientibus de boſco ſuo, & pro 


pullanis provenient de equitio ſuo , pro Butyro, Caſeo, & Latticinio, 

tempore hyemali. But ir ſeemeth the ſame ought to be by Preſcription. 

And it was agreed before the King's Council in the Parliament holden at 

Salisbury, quod Conſultationes fieri debeant de ſilva cedua, eo non obſtante 

quod non renoventur per annum. | 

1 (a) A Man may fue in rhe Spiritual Court, where another Man 27 H. 8. 13. 

doth defame him as a Falſifier, an Adulterer, or an Uſurer, Sc. See 

Poſt. 53. F. 

K 1 a Parſon, or other Prieſt, may ſue in the Spiritual Court, for 12 H. 7. 23. 
laying violent Hands upon him, Ec. to have him (b) Excommenge, or % % 
to have coporal Puniſhment, but not to have Amends there. 11 H. 4 88. 
Where a Prior ſueth a Parſon in the Spiritual Court Pro duabus par- 7 H. 4. 1. 

tibus Decimarum provenient” of the Demeſnes of F whereof the Parſon [Fa.] 
hath ſpoiled the ſaid Prior, for which the Parſon purchaſeth an Indicavit 
in the Chancery, ſurmiſing that the Tithes do amount unto the fourth 
Part of the Value of his Church, and that the King is Patron thereof, 
* by Reaſon of the Wardſhip of an Infant in the King's Hands, by Rea- 
þ fon whereof the Prior cometh into the Chancery, and ſheweth there 
= that the Tithes do not amount unto the fourth Part of the Value of 
* the Church, and hath a Writ directed unto the Biſhop to certify the 
King into the Chancery the Value of the Church which the Parſon 
IF holdeth, and the Value of the Tithes demanded by the Prior : If the 
= Biſhop by his Letters certify for the Prior, then the Prior ſhall have a 
E Conſultation. And ſo it ſeemeth by this Writ, that where an Indicavit 
is ſued, Sc. the King ſhall be certified by the Biſhop's Letters upon a 
Writ directed to the Biſhop, what is the Value of the Church, and alſo 
what is the Value of the Tithes demanded in the Spiritual Court, be- 
fore a Conſultation ſhall be granted : And it ſeems to be a good Rule, 
* and a good Order, ſo as no Party ſhall be deceived : And this Certificate 
G | of the Biſhop ſhall bind the Party to ſay or aver — Thing againſt it. 11 H 4. 48. 
| But a Conſultation ſhall be granted upon the Certificate returned, &c. So if the Bi- 
but notwithſtanding that, if it be unto the fourth Part of the Value of ſhop certify 
the Church, the Party may ſue a Writ of Right of Tithes, Ec. that F. S. is 


utlage, or in 
] Priſon at 
the Time of the Utlagary, 15 E. 3, Utlagary 2. Brev. Eſtoppel 211. 


If 


22 (a) Note; The offence in this Caſe ought on a Prohibition pleads that he was a Clerk 
f 3 to be meerly Spiritual. 22 E. 4. 10. 2 E. and had Tonſure, and that the Plainti 
4. 10. beat him, and that he the Defendant ſued 
3 (b) See accordant 7 H. 4. 1. Si non de in Court Chriſtian, only te inform the 
ay | Violata pace noftya, ſed de Excommunicatione Court, that the Plaintiff had offended a- 
8 noſtra ad carreftionem anime tantum modo agatur. gainſt Holy Church, without ſuing in any 
5 Regifter 49. b. See 11 E 4. 86. a. per Thim- other Manner. 
1 . ivg. Where the Defendant. in Attachment. 
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Capacity at 
the Common 
Law, 11 H. 
$12.7 H. 
6. 30. 12 H. 
27. 8 E. 4. 

6. 13 H. 7. 
22. 


See 51. K. 


Conſultation. 


If a Biſhop make an Order, that the Parſon of ſuch a Church ſhall 4 
yearly pay unto the Abbot of B. and his Succeſſors two Parts of the 
Profits of the Church in the Name of a yearly Penſion, and that the 
Parſon before he have Poſſeſſion of the Church take an Oath fo to do, 
for which the Parſon ſueth in the Court of Rome, and obtaineth a De- 
legacy directed unto the Biſhop and his Officers, to repeal the Order, 
ec. Now if the Abbot ſueth a Prohibition upon this Matter, the Par- 
{on ſhall have a Conſultation. 

If a Lay-man will not make his Offerings at Days limited to the B 
Pariſhioners to offer, or will not confeſs Pimſelk unto his Curate, or 
receive the Sacrament of our Lord Jeſus Chriſt of his Curate, by Rea- 
fon whereof the Curate citeth and ſueth him in the Spiritual Court 
for the ſame: If he purchaſe a Prohibition, Ec. upon ſhewing the Mat- 
ter, a Conſultation ſhall be granted. | | 

If the Churchwardens of any Church have uſed Time out of Mind C 
to receive yearly of one of the Tenements of the Pariſh a Pound of 
Wax to maintain the Taper before the Crucifix in the Church, and he 
who is now Tenant of the Tenement refuſeth to pay this Wax, Ec. 
there the Churchwardens may ſue in the Spiritual Court for the ſame : 
And if he obtain a Prohibition, Conſultation ſhall be granted. 

If a Man be condemned in the Spiritual Court in a Cauſe of Defa- D 
mation, for which he appealeth unto the Court of Canterbury, Ec. and 
there the Sentence is confirmed, and the Party condemned in twenty 
Shillings for Coſts, and the Cauſe remitted unto the Judges before whom 
it was firſt commenced, by Reaſon whereof he who is condemned ſueth 
a Prohibition ; the other Party ſhall have a Conſultation. If a Parſon E 
doth detain from the Pariſhioners the Goods of the Church, and in his 
Will he enjoineth his Executors to deliver them unto the Pariſhioners ; 
the Pariſhioners may ſue the Executors in the Spiritual Court for them ; 
and if they ſue a Prohibition, the Pariſhioners ſhall have a Conſulta- 
tion ; and this Conſultation may be ſued by any of the Pariſhioners 
who will ſue in the Spiritual Court. If the Biſhop or his Official cite F 
any Man for laying violent Hands upon any Clerk, Ec. if he ſue a Pro- 
Hibition, the other may have a Conſultation ; Dummodo agitur ad pœuam 
corporalem, & non pecuniariam, Ec. 4 

If a Man in Time of the Vacancy of a Parſonage or Vicarage will G 
not pay his Tithes, and the Ordinary ex officio cite him to pay them, 
Oc. if he purchaſe a Prohibition, the other ſhall have a 42 
granted unto him. 

If an Abbot and Covent are bounden, by Reaſon of any Ordinance H 
lawfully made, to find four Chaplains to ſing in ſuch a Church or 
Chapel for the Souls of ſuch or ſuch, and if they fail to find them, 
they bind themſelves in divers Pains and Cenſures ; and if they fail in 
all or in Part to find theſe Chaplains, they have granted that the Dean 
of Salisbury, or his Official, ſhall interdi& their Church, and ſo hold 
it until they have ſatisfied, Ec. for which the Dean or his cial, ex 
Officio, cite the Abbot and Covent to find the ſaid Chaplains; 5 
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they ſue a Prohibition, the Dean or Official ſhall have a Conſultation in 
| Caſe. 

wr” the Ordinaries do forbid the Friars, that they ſhall not hear Con- 
feſßons, nor they ſhall not admit any one to be buried in their Church, 
and ſue them in the Spiritual Court for that Cauſe ; if the Friars pur- 
chaſe a Prohibition, the Ordinaries ſhall have a Conſultation. 

If a Man ſueth in the Spiritual Court for taking and detaining from see 51. I. 
him his Wife lawfully married unto him, if the other ſue a Prohibi- 
tion for the ſame, he ſhall have a Conſultation, foraſmuch as for Reſti- 
tution of his Wife only he ſued, Sc. And yet he may have an Action 
at the Common Law, De Uxore abducta cum bonis viri, or an Action of 
Treſpaſs for taking the Wife as it ſeemeth. | 2 

L And a Parſon ſhall ſue for a Penſion of forty Shillings in the Spiritual 
Court, whereof the Houſe hath been ſeized Time out of Mind, and 
ſhall have a Conſultation thereupon, if a Prohibition be ſued, c. 

M If a Man recover in the Spiritual Court in a Cauſe of Defamation 
Coſts, he ſhall ſue there for the Coſts; and if the other ſue a Prohibi- 
tion, he ſhall have a Conſultation. 

And if a Man have corporal Puniſhment in the Spiritual Court for a [ 5 3.) 
Cauſe of Defamation, or for laying of violent Hands upon a Clerk, ** 7: 
ec. if the Party will redeem his Penance, and promiſe to pay unto the 
Party a certain Sum for his Damages, Sc. if after he will not pay the 
Money unto the Party, the Party damnified may ſue for the ſame in the 
Spiritual Court ; and if the other Party purchaſe a Prohibition, he ſhall 
have a Conſultation. 

B If a Parſon for an Offence have e to be deprived in the 
Spiritual Court, and the Patron doth preſent another Parſon unto the 
Ordinary, who ſueth the firſt Parſon in the Spiritual Court becauſe he 
will not void the Church, but defend himſelf by Appeals, or other Mat- 
ters, Sc. now if the firſt Parſon purchaſe a Prohibition, the other may 
ſue a Conſultation ; or without any Prohibition ſued by the firſt Par- 
ſon, the Parſon may ſue a Writ in the Chancery unto the Spiritual 
Judge, to proceed in the Spiritual Court upon the Cauſe of Depri- 
vation and Diſability. | 

C Upon a Legacy given to. any Order of Friars, they may ſue the 
Executors in the Spiritual Court for the ſame. And if the Executors 
purchaſe a Prohibition, they may have a Conſultation upon the Matter 
ſhewed, Ec. 

D If Friars, or other Perſons whatſoever, ſue in the Spiritual Court for 
a Legacy, and have Proceſs againſt others as Witneſſes in that Cauſe ; 
it the Witneſſes will ſue a Prohibition ſurmiſing that they are ſued a- 
gainſt their Wills ex Officio Judicis, in the Spiritual Court, Oc. yet he 
or they to whom the Deviſe is made ſhall have, upon the Matter ſhew- 
ed, a Conſultation. 


And note, that the Juſtices of the King's Bench may grant a Con- 
tultation of Tithes as well as the Chancellor. 


And when the Juſtices grant a Conſultation of Tithes of Spoliation, 
tiey make the Libel indorſed in ſuch Manner: 


R Domanus 
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Dominus Rex non habet cognoſcere in Foro Eccleſiaſticꝰ de Spoliatione De- 
cimarum, quatenus de Fure Patronat ſeu de Advocatione Decimarum non 
agatur. And fo they give no Power by the Indorſment ; and the Rule 

in the Regiſter is by thoſe Words: 

Nota, that the Juſtices ſaid, That Tithes ſhall not be but of ſuch E 
Things which increaſe from Year to Year, and that by the Manure of 
Man : Burt that is againſt the Decretals. 

See 51. J. And all the Juſtices are againſt a Conſultation in a Cauſe of Defa- F 


52 E 12. mation, becauſe, it ſeems, he may have his Action at Common Law 
* . » be 


ac. Br. Con. for the ſame Defamation. 
ſultation. . Alſo of Coals, or of Quarries, or the like, a Man ſhall not pay Tithes G 


Sce 1 Cro. nor of Agiſtment, becauſe that he payeth Tithes for the Cattel which 
446. feed in the Paſtures. 


be Dita” And alſo they ſay, that properly a Conſultation ought not to beg 
18. granted, but in Caſe where a Man cannot recover at the Common Law [| X 
| in the King's Courts. 

And if the Biſhop cite a Man ex Officio for to appear before his Officers 
for Fornication, Ec. or ſuch like Offences, and the Party defendeth 
himſelf by Appeals, or ſuch other Delays, and by ſuing a Prohibition 
unto the Spiritual Court, and afterwards he waves the Delays, and ſub- ; "WM 
mits himſelf to the Judgment of the Spiritual Court, and they delay to 1 
proceed in theſe Cauſes for the Vexation and Delays, and the Suing of 
the Prohibition which the Party had before ; then the Party ſhall have $i 
a Writ directed unto the Spiritual Judges, that they do proceed in _ | 
Defamationis ad panam canonicam imponena', & iu canſa Submiſſionis, &c. 
Proviſo quod quicquid in juris noſtri Regii derogation” cedere valeat aliquali- 
ter, per vos nullatenus attemptetur. 

If the very Patron preſent an able Perſon to the Ordinary, and the, 
Ordinary refuſeth him, and afterwards a Diſturber preſenteth unto the 
Ordinary another Perſon unto the ſame Church, and the Ordinary doth 
admit, inſtitute, and induct him, and afterwards the very Patron re- 
covereth his Preſentment againſt the Diſturber; for which Cauſe the 
Preſentee of the very Patron ſueth the Preſentee of the Diſturber in 
the Spiritual Court, to avoid and remove him; for which Cauſe he 
ſueth a Prohibition, c. now the Preſentee of the very Patron fhal! 
have a Conſultation unto the Spiritual Court to proceed in that Caſe, 
Sc. But firſt the Record in the Common Pleas ought to be certified into 
the Chancery of the Recovery, or of the Compoſition there made of 
the 'Title of the Preſentment, before the Conſultation ſhall be granted. 

If the Tenants or Poſſeſſors of any Lands or Tenements within any [, 
Pariſh have uſed to find a Chaplain to ſay Divine Service in the Pariſh- 
Church, Cc. Time out of Mind, Ec. and afterwards they withdraw, 
and will not find ſuch Chaplain, c. then the Parſon and Pariſhioners 
ſhall ſue againſt them in the Spiritual Court, for to find ſuch Chap- 
lain in the Church: And if the "Tenants or Poſſeſſors of the Land fuc 
a Prohibition upon the Matter ſhewed in Chancery, the Parſon and Pa- 
riſhioners ſhall have a Conſultation to proceed, and by ſuch Words: 
Vobis fenificamus, quod in cauſa illa quatenus ad Cantariam præd' ad priſt- 
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wm ffatum, Cc. & ad debitam punitionem occafione ſult ractionis bujuſmodi 
eidem, Ec. imponend per vos agitur, licite procedere, O ulterins facere Po- 
teritis quod ad forum Eecleſiaſticum noveritis pertinere, dicta Probibitione 
nora, ſeu aliqua alia vobis in cauſa pred impoſterum dirigend', non ob- 


ſtante, &c. 


And if it be after Time of Memory, viz. in the Time of R. 1. and 
before the Statute of Aſortmain, the Parſon and Pariſhioners ſhall have 
ſuch Suit for a Chantry, Sc. And if a Parſon and Pariſhioners ſue 
one ſuch Tenant and Poſſeſſor of the Lands to find ſuch Chaplain, Sc. 
and he ſue an Inhibition from the Court of Canterbury, or appeal un- 
to the Court of Canterbury, or make ſuch ſubtil Delays in the Court of 
Canterbury ; then the Parſon and Pariſhioners ſhall have a ſpecial Writ 
unto the Archbiſhop and his Officers: Quod in caſu & proceſſu pred” coram 
vobis in Cur” Cant? virtute Appellations pred” devolutis, quatenus ad Cantar” 
ad debitum ſtatum reducere faciend', ad debitam punitionem occaſione ſub- 
tractionis bujuſmodi eidem, &c. imponend & impon faciend', & ad dittam ſen- 
tent iam in ipſum latam, ſi rite deducta ſuer', in ſuo robore permanere faciend 
per vos agitur, rite procedere, & ulterius facere poteritis, &c. dicta Probib 
noſtra non obſtante. 

If a Man deviſe an Ox or a Cow unto the Church for Reparation 
thereof, or for the Churchyard, and he who hath the Cow. or the Ox 
will not deliver the ſame unto the Churchwardens ; then the Ordinary 
ex officio, or the Churchwardens may cite him, and ſue him for the de- 
raining of the Cow or Ox: And if the other Party ſue a Prohibition, 
the Churchwardens ſhall have a Special Conſultation. Vobis ſignificamns, 
quod in caſu pred quatenus ad reſtitutionem eiſdem Gardianis de Legat 
pred”, in forma prad', ac pæuam Canonicam eidem imponend* pro detentione 
eorund coram vobis tantumvis agitur, licite procedere, & ulterius facere po- 
teritis your ad forum Eccleſiaſticum, c. Prohibitione noftra non obſtante. 


And if he will not proceed upon that, they may ſue an Attach- 
ment, Ec. 


B And in many Caſes a Man ſhall have a Special Conſultation. As, 


if a Parſon ſue in the Spiritual Court for 'Tithes of great Trees which 
paſs the Age of 20 Years, and makes his Libel by the Name of Silva 
cada ; now the Party may ſhew in the King's Bench, or in the Chan- 
cery, that the Trees were great Trees above the Age of 20 Years; and 
upon this Surmiſe he ſhall have a Special Conſultation to proceed, ita 
quod de ſilva cedia, and not of other Trees which are paſt twenty Years 
Growth, or the Age of twenty Years. And ſee the Statute for the ſame, 
Ano 45 E. 3. cap. 31. | 

It a Man have a Chapel within his Manor which is a donative 
Chauntry, or preſentable, and the Chaplain hath uſed to have the 
Uithes arifing of the Demeans of the Manor Time out of Mind, Cc. 
Now if a Parſon (in whoſe Pariſh this Chapel is) ſueth the Lord of 
the Manor, and alſo the Chaplain in the Spiritual Court, for the 
Tithes of the ſame Manor, they ſhall have a Prohibition, c. becauſe 
the Advowſon of this Chapel may come unto the King by Wardſhip 
or Eicheat, Cc. And then the Parſon within whoſe Pariſh this Ma- 
R 2 nor 


123 


[54] 


124 Breve de Vi Laica removenda. 


See Plow. nor and Chapel is, ſhall have a Special Writ of Sire facias againſt the 
6-4 -- ug Lord of the ſaid Manor, and alſo againſt the Chaplain, returnable in 
Plow, com- the Chancery at a certain Day, if they can ſay any Thing wherefore a 
mends this Conſultation ſhall not be granted, and the Writ of Prohibition revoked 
Formof and repealed ; and further to do as the Court ſhall award in that Caſe. 
— ere i And in the End of the Writ ſhall be, Er habeas ibi nomina eorum per 
eee ere quos ei ſcire feceris, Ec. & hoc Breve, &c. Which Writ appeareth in the 3 
Form uſed Regiſter, in the End of the Writs of Significavit. {3 

at this Day. 5 
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Breve de Vi Laica removenda. 


Old Na. Br, HIS Writ de Vi Laica removenda lieth as well upon a Surmiſe 5 
33 cont. made by the Incumbent, or by him that is (a) grieved, Oc. with- = 
INT out any Certificate thereof made in the Chancery by the Biſhop, as 4 
ing. upon a Certificate thereof made in the Chancery by the Biſhop. * 
And when the Biſhop makes Certificate into the Chancery of the f q 
Force, then the Form of the Writ is ſuch : F 
Rex Vic Linc', ſalutem. Ad requiſition” venerabilis Patris Lincoln 
Epiſcopi, tibi pracipimus, quod omnem Vim Laicam, quæ ſe tenet in Eccle- 
ſia de I. ſuæ digceſis, ad perturbaudum ipſum Epiſcopum, quo minus officinm 
ſuum Spirituale in Eccleſia illa exercere poſſit, fine dilatioue amoveas ab 
ecadem, Cc. And he ſhall have an Alias, and a Pluries, and an Attach- 
ment againſt the Sheriff, directed unto the Coroners, if he do not ſerve 
or return the Writs. 
And if the King do collate unto any Prebend of any Biſhop come to p 
him by Title, and the Biſhop make Reſiſtance, that the King's Preſen- 
tee cannot have the corporal Poſſeſſion thereof; then the Writ ſhall be 1 
directed unto the Sheriff, and ſhall be ſuch : B57 
Præcipimus tibi, quod omnem Vim Laicam ſeu armatam que ſe tenet in 
dicta Eccleſia, vel domibus eidem annexis, ad pacem noſtram in Com“ tuo 
perturband', fine dilatione amoveas ab eiſdem ; & fi quos in hac parte re- 
ſiſtentes invencris, eos per corpora ſua attachies, & in priſona noſtra ſalvo 
cuſtodias, ita quod eos habeas coram nobis in Ottal” Santti HiP, c. ubi- 
cunque, Sc. ad reſpondend nobis de contemptu & reſiſteutia ſupradict'. Et 
babeas ibi nomina corum quos attachiaveris, & hoc Breve. And this Writ G 
de Vi Laica removenda may be made returnable, or not returnable, at 
his Pleaſure who will ſue the Writ; and it may be returned into the 
Common Pleas as well as into the King's Bench. 


And 


(a) If one has a Writ to the Biſhop, and the judgment. 12 H. 4. 26. Not upon a 
a Diſturbance of its Execution is made by Suggeſtion. But upon a Suppeſtion of the 
the Incumbent, or any other, the Juſtices Party grieved in the Chaucery, he ball 
of C. B. may grant Remedy. But not if have this Writ, 
the Diſturbance be after the Execution of 
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H And note, that by this Writ the Sheriff ought not to remove the (a) [ 55. ] 
Incumbent who is in Poſſeſſion of the Church, whether the Poſſeſſion 
be of Right or Wrong, but only for to remove the Force, and to ſuffer 
y the Incumbent for to enjoy the Poſſeſſion: And if the Sheriff do amove, 
i ar would put out the Incumbent who is in Poſſeſſion, the Incumbent 
1 ſhall have a Writ directed unto the Sheriff, commanding him that he 
do not put him out; and if he hath put him out, that without Delay 
he make him amends: And if he do not ſo do, the Party may have an 
Alias, and Pluries, and Attachment againſt the Sheriff. And the Form 
ky of the Writ de i laica removenda, without the Certificate is ſuch : 
2 Rex Vic S. ſalutem. Pracipimus tibi, quod omnem Vim Laicam, ſeu 
etiam armatam potentiam, que ſe tenet in Prabenda de E. in Ecclefia de C. 
ad pacem noſtram perturband', ſine dilatione amoveas ab ead: Et fi quos 
tibi reſiſtentꝰ inveneris in hac parte, tunc aſſimt* tecum ſufficien” poſſe Com 
tui, fi neceſſe ſuerit, eos attaches per corpora cor, &c. ut {upra. 
B And the Form of the Certificate of the Biſhop is ſuch : 

Excellentiſſimo Principi & Domino ſuo, Domino Henric* Dei gratia, Ec. 
© ol W. permiſſione divina Ebor' Archiepiſcopus, Angl' Primas, ſalutem in eo 
1 per quem Reges regnant & cuntta ſubſiſtunt. Celſitudini veſtræ Regia notum 

| facimus per preſentes, quod quidam, ſalutis ſue immemores, poſſeſſionem 
Domini I. in Eccleſia de C. noftre Diæc“ canonice ſibi collata, quam A. ali- 
quando tenuit occupat', in noftr” offic* & libertatis Eccleſiaſtice & juris præ- 
dict I. præjudicium, impediunt & perturbant : Idcirco Excellentiæ veſtre 
bumiliter ſupplicamus, quatenus ad hanc vim & poteſtatem omni mod 
amovend brachium regalis potentiæ ſolita gratia apponatis, ut inimicor* 
Chriſti rebellio ſic per veſtrum reprimat* ſubſidium, ut libertas Ecclefiaſftica 
ſub veſtr' defenſionis clypeo tuta maneat & illæſa, & vos a Deo exinde re- 
tributionem condignam conſequi valeatis, qui vos Eccleſia ſue & populo per 
tempora conſervet diuturua. Dat” apud B. quarto Kalend, &c. 


Writ of Waſte. 


3 g C * E Form of the Writ of Waſte againſt Tenant in Dower doth 
ö ] 


S 


vary from the Form againſt other Tenants; for the Writ of Waſte 

- = againſt Tenant in Dower is ſuch: : 
* Rex Vic", &c. Si A. fecerit to ſecur, Ge. tunc ſum* per bonos Sum B. 
tG (d) que fuit uxor C. quod fit coram Fuſtic“ noftris apud Weſt' in quinden” 
t Trin”, oftenſ. quare fecit Vaſtum, venditionem, deſtructionem, (c) & exili- 
e um in terris, domibus, boſcis, gardinis, & hominibus, que tenet in dotem de 
| = -zreditate præd' A. in N. ad exbaredaticnem, &c. And in that Writ he 

i | doth 
nd WE | 

IE - Fa 

13 (a) And if he remove him, the Court (b) Where the Writ ſhall be againſt her 
na of King's Bench ſhall award his Reſtitu- by her proper Name, See 32 E.3. Brief 
the : tion, although it appears the Incumbent 265. 31 E. 3. Breif 326. 
TY {4 had no Title, Af. 43 44 Eliz. Aſcot ver. (e) Quare fecit vaſtum & deſtruct ionem in 

| Batclelloy, | Terri bominibu, adjudged good, with- 


775 out ſaying Exihum 2 H. 6. 11. 
i | z 
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29 E. 3. 15. 


Et 3 Ma. 
Dyer 129. 
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doth not rehearſe the Statute which gave the Writ of Waſte, (a) nor 
the Writ of Waſte againſt the Guardian, becauſe they were puniſhable 
at the Common Law, before the Statute, by Prohibition and Attach- 
ment thereupon, if they did Waſte. And exilinm in hominibus 
ſhall not be put in the Writ of Waſte, if the Tenant in Dower, or 
other Tenant, do not miſuſe the Villains of the Manor, by Reaſon 
whereof they depart from the Manor, or from their 'Tenures ; and if 
they do, then it is Waſte. And in a Writ of Waſte againſt Tenant for 


Life or Years, he ſhall recite the Statute in ſuch Form: 


Rex Vic', &c. Si A. fecer' te ſecur', Ec. tunc ſum? B. Ec. quare cum 
de communi concilio regni noſtri Angl' proviſum fit, quod non liceat alicui 
Vaftum, venditionem, ſen deſtructiomem facere in terris, domibus, boſcis, ſeu 
gardinis; idem B. de terris, domibus, & gardinis in L. que (b) predit? 
A. ei dimiſit, Ec. fecit Vaſtum, Ec. 


And if an Abbot bring a Writ of Waſte againſt Tenant in Dower, D! 


the Writ ſhall be, Oftenſ. quare ſecit Vaſtum in terris, Ec. quas tenet in 
dotem de jure Eccleſie ipſius, ad exheredationem (c) Eccleſia ſue, c. 
| And 


(a) Of Pleadings and Proceſs in Maſte.] The ſhall be returned on this Writ. But if it 
Defendant pleads a Plea in Bar, which be in the Tenuit, although the Sheriff on 
does not acknowledge the Waſte, as a every Writ returns Nibil, yet a Writ to 


| Grant to hold without Impeachment of inquire of the Waſte ſhall iſſue. 11 H. 6. 


Waſte, Ec. if there be a Demurrer thereto, 4. 4. 12 H. 4. 4. 4. and 21 H. 6. 56. 
and it is ruled againſt him, yet the Sheriff In Waſte by Darrel againſt Leyburn, Judg: 
ought to inquire of the Waſte and Damages; ment was on a Nibil dicit. Now if the 
per Thorpe: And therefore he may after the Plaintiff will releaſe the Damages he ſhall 
Demurrer traverſe the Point of the Writ, have Judgment for the Place waſted, 
and plead no Waſte done. 38 E. 51 24. 4. b. Qucre; For a Writ ſhall iſſue to inquire of 
The Plaintiff, in Maintenance of his Writ, the Damages, but not of the Waſte, for 
tenders an Averment, that the Tenant re- that is acknowledged. And by the ſame 
fuſes, this is peremptory againſt the Te- Caſe, the Sheriff need not find Deer on 
nant, 6 H. 4. 5. a. b. In Waſte againſt the Place waſted. Dyer 204. 
two, one makes Default, and the other Note; In Waſte in Domibus, Boſcis, &c. 
appears, who thereupon is put to anſwer. the Plaintiff may abridge the Waſte aſ— 
4 E. 3. 33. 39 E. z. 19. 12 H. 4. 5. b. Que- ſigned, fo that he do not falſify his Writ; 
re, If a Writ of e grnk ſhall be awarded ? and therefore he cannot abridge the whole 
If Nikhil be returned on the Summons, At- Waſte ſuppoſed in Domibys. Dyer 272. 6. 
tachment and Diſtreſs, and the Tenant On a Writ of Inquiry of Waſte on Jude- 
makes Default, the Waſte ſhall be inqui- ment by Default, the Jury may find no 
red. 12 H. 4. 4. 21 H. 6. 56. Where the Waſte done. 19 E. z. Waſte 30. 3 H. 6. 296. 
Writ of Inquiry is of a Waſte in two per Martyn. 
Vills, the mg ought to view both the (b) Note; If A. and B. Jointenants, of 
one and the other; but it is ſufficient, Parceners, make a Leaſe for Life or Years, 
tho“ the Inquiry be taken at any other and 4. dies without Iſſue, B. may have 
Place. 12 H. 4. 9. b. In Waſte againſt Waſte againſt the Leſſee, ſuppoſing that he 
two, one makes Default at the grand Di- himſelf had leaſed the Eſtate. 46 E. 3. 17.4 
fireſs, the other appears; a Writ of In- 35 H. 6. 29. a. per Priſot. But if Waſte be 
quiry ſhall not be granted, for one cannot brought, ſuppoſing that 4. und B. leaſed 
anſwer without the other. 14 H. 4. 37. to the Defendant for Life, Remainder to 
See the contrary to this, ſupra. the Plaintiff; It ſeems a good Plea, that 
Note; In Waſte in the Tenet, the Sum- A. leaſed it ſole, abſque hoc, that A. and B. 
mons ſhall be in Terra petita, although in leaſed it. 6 H. 4. 5. 
Truth another Perſon is Tenant; as if (c) Ad Exheredationem Epiſcopi vel Eccliße 
one does Waſte, and afterwards grants o- 2 Mar. Dyer 129. 
ver his Eſtate, and upon the Diſtreſs Iſſues 


oF S * 


over their Eſtates unto others. 


HY againſt him. 
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And ſhall not ſay, de bæreditate ipſius Abbat', nor ad exberedationem 
ipſins Abbat, Ec. But if the Heir bring a Writ of Waſte againſt the 
Tenant for Life of his Anceſtors, then the Writ ſhall ſuppoſe that the 
Tenant holdeth de hereditate, Ec. and that the Waſte is done ad exhere- 
Al dationem ſuam, c. and that they have made Waſte of Lands they hold 
1 in Dower of the Wife, yet the Husband doth not hold in Dower. 

"XZ E (a) And the Writ of Waſte ſhall be always brought againſt the Te- 
nant in Dower, or Tenant by the Curteſy, although they have granted 


t If the Husband make a Feoffment of his Land, or a Stranger doth 
9 abate after the Death of the Husband, or diſſeiſeth the Husband in his 
9 Life-time, and afterwards the Wife recovereth her Dower againſt the 
i Stranger, Sc. if he bring a Writ of Waſte againſt the Wife, the Writ 
{ ſhall make Mention of the Recovery, Sc. how ſhe recovered the Land 


G If a Feme hold in Dower of the King who hath the Reverſion, and 20 H. 6. 28. 
the King granteth the Reverſion in Fee unto a Stranger, and afterwards 
the Feme committeth Waſte; now the Grantee ſhall have a Writ of 


Waſte, and the Writ ſhall make Mention how ſhe holdeth of the King, 
and how he hath granted the Reverſion unto a Stranger, Ec. and that 
ſhe who held in Dower of the Stranger of the King's Grant hath com- 
mitted Waſte, Sc. So if the Husband dieth, and the Heir maketh a 
Feoffment unto a Stranger in Fee, who aſſigneth Dower unto the Wife, 
and ſhe commits Waſte ; the Writ ſhall make Mention that ſhe held in 


Dower of the Gift of her Husband by the (b) Aſſignment of a Stranger, 


of whom the aforeſaid Feme held in Dower of the Aſſignment which 
the Heir of the Husband hath made to the ſaid Stranger, ad exbæreda- 


tionem of him who bringeth the Writ. 


Waſte where the Wife is endowed ex aſſenſu patris is ſuch ; 


(a) Note; 30 E. 1. 16. Tenant in Dow- 
er grants her Eſtate to the Heir under Age, 
— a Stranger, rendring Rent on Condi— 

tion of Re- entry for Non-· pay ment. Waſte 

is made, the Heir diſagrees, the Tenant 

in Dower re-enters for Non-payment, the 

Heir brings Waſte, If the Heir at the 
1 Time of, or during the Waſte done, took 
55 any of the Profits, c. the Waſte is not 
5 puniſhable, But if the Heir never took 
5 any of the Profits, Waſte lies againſt the 
Tenant in Dower after the Diſagreement. 
See 38 E. z. 25, 29. 

The Husband levies a Fine ard takes 
back an Eſtate for Life, Remainder to his 
Son in Tail, and dies; the Son endows his 
Mother, who aſſigns over her Eſtate ; the 
Son brings Waſte againſt her, as Tenant in 
Dower ; and adjudged that it lies; but 
it leems alſo, that he ſhall have a 
general Writ, ſuppoſing that ſhe held in 


Rex 


Dower of his Heritage. 26 E. 3. 76. and 
yet he may have a Writ making Mention 
of the I ; butſuch Writ ſhall ſup- 
poſe that ſhe held of his Heritage; and it 
ſecms good, as well as in Caſe of a Feoffee, 
or where the Diſſeiſor of the Husband aſ- 
ſigns Dower. 38 E. 3. 23. 14 E. 3. Breif 
273, 282. vide infra G. 

(b) If A. makes a Leaſe to B. to com- 
mence at a Day to come, and then A. en- 
feoffs C. and C. enfeoffs D. before the ſaid 
Day; and afterwards B. enters and does 
Waſte, the Writ ſhall be in Terris quas te- 
ret ad Terminum annorum de prefat' D. ex aſ- 


ſieratine C. de quo idem B. tenuit ad eundem 


Terminum ex aſſienatione A. e, although 
there was no Tenure before the Term 
commenced. Dyer 206. Darrel ver. Leyborn. 
And fo it is if the Leſlor enters on the 
Leſſee and makes Livery, Sc. 5H x5. 1: 


& 4 Eliz. 
The Form of the Writ of 208. 


— —ñ—ä 


128 Writ of Waſte. 


Rex, Ec. $i S. Ec. tunc ſum, &c. qua fuit uxor R. quod ſit, Ec. oftenſ. 
[56.] guare fecit Vaſtum, Ec. qu tenet in dote de dono præd R. quondam viri ſui, 
ex aſſenſu A. de B. patris prædicti R. de pref. S. ex aſſignatione ejuſd A. 
Ec. And if the Wife do recover her Dower againſt the Father, then 
the Writ of Waſte ſhall make Mention of the Recovery thus: Et quod 
eadem Iſabella in Cur” noftra coram Fuſtic“ noſtris de Banco per conſiderati- 
nem ejuſd Cur recuperavit, ut dotem ſuam, verſus praf. A. ad exhered' 
ipſius S. Sc. And the Writ may be of Mills and Vivaries; and then 
the Writ ſhall be, often. quare fecit Vaſt” de terris, domibus, molendinis, 
boſcis, vivariis, & gardints. 


Waſte, the Writ of Waſte ſhall be brought againſt the Grantee, and 


dicitur. Et habeas, c. | | | 

And if the Heir grant the Reverſion of Tenant by the Curteſy unto p 
53 in Fee, and the Tenant attorn, Ec. then the Form of the Writ 
is ſuch: 

(c) Rex, Oc. Si Abbas de B. Oc. fecerit, Cc. tunc ſum B. Ec. quare 
cum, ut ſupra, idem B. de domibus in N. quas tenet ad vitam ſuam de 


praf. 


(a) See accordant 17 E. 3. 13. 43 E. 3. (b) Note 38 E. 3. 1). Waſte againſt the Exe- 
15. 43 E. 3. 8. 30. 7 E. 3. 13. ſed contra cutors of A. where in Truth the Defendants 
26 E. 3. Waſt 10. 27 H. 6 9. 81. were Executors of B. who was the Executor 

See the Statute 11 H. 6. Waſt 9. poſt. So. of A. and the Defendants never adminiſtred 
C. 40 E. 3. 33. 42 E. 3. 23. 44 E. z. 21. in the Life of B. the Writ ſhall abate. 

48 E. 3. 19. 12 H. 4. 4. 5 (e) See the Writ adjudged good. 32 E;. 
Brief 348. 


And if a Guardian in Chivalry grant over his Eſtate, who maketh 4 
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pref. Abbate, quas A. de quo idem B. illas tenuit per legem Angl de bere- 
ditote ipſius A. aſſign” inde pref. Abbati, fecit Vaſium, Ec. ; 
And if the Heir granteth the Reverſion unto another Stranger in 
Fee, and the Tenant by the Curteſy doth attorn, and afterwards 
granteth over his Eſtate by the Curteſy to another Stranger, and after- 
wards that Stranger committeth Waſte; now the Grantee of the Re- 
verſion ſhall have his Action of Waſte againſt the Grantee of the Te- 
nant by the Curteſy, for he cannot be Tenant by the Curteſy, if not 
of the Heir, c. 

But if the Tenant by the Curteſy grant over his Eſtate unto a 
Stranger, and the Grantee commit Waſte, the Heir ſhall have the 
Action againſt the Tenant dy the Curteſy, and not againſt the Grantee 
who committeth the Waſte. But if the Heir have obtained or granted 
the Reverſion in Fee, Ec. and after the Tenant by the Curteſy attorn, 
and after grants over his Eſtate unto a Stranger who committeth Waſte; 
now the Grantee of the Reverſion ſhall not have an Action of Waſte 
againſt the Tenant by the Curteſy, (b) but againſt the Grantee of the 
Tenant by the Curteſy. And if a Feme be Tenant in Dower, and ſhe 11 H. 4. 18. 
grant her Eſtate unto a Stranger, and after the Heir granteth the Re- 10 H. 4. At- 
verſion in Fee unto another, and the Tenant attorneth, and after the Te Ant. 
Tenant for Term of Life commits Waſte; it ſeemeth that the Gran- ment of Te- 
tee in Reverſion ſhall have an Action of Waſte againſt the Grantee of nant in Dow- 
the Tenant in Dower, as he ſhall have againſt the Grantee of the Te- er is good. 
nant by the Curteſy. The Form of the Writ of Waſte againſt the Te- 
nant for Life or Years is ſuch : | 

Rex, Ec. Si A. fecerit, Ec. tunc ſum” B. Ec. Cum de communi concilio, 

Oc. in terris, Cc. ſibi dimiſſis ad terminum vitæ vel annorum ; idem B. de 
terris, domibus, boſcis & gardinis in L. quæ præd' A. pref. B. dimiſit ad 
vitam ipſins B. Or thus, Que F. pater vel mater, vel ality” Anteceſſ. pred? 
A. cujus heres ipſe eſt, pref. B. dimiſ. ad terminum annor”, fecit Vaſtum, 
c. ad exhercdationem, Ec. & contra formam proviſ. prad', ut dic; & 
habeas, Ec. 

And by the Statute of Markeb. cap. 23. it is ordered, Quod Firmarii, 11 E. 3. 
ec. nom fac Vaſtum in domibus, Ec. vel exil' de hominibus. By which Weſt. 113, 
Statute the Writ of Waſte de Exilio bonmum is warranted, Oc. 

In a Writ of Waſte, if the Premiſſes of the Writ recite Sued now li- 
ceat alien; facere Vaſtum in domibus, boſcis, & gardinis ; in the End of the 
Writ it is ſaid, that the Defendant hath done Waſte in Lands, Houſes, 

Woods, Gardens, and Exile of Men; fo as there is more in the End 
of the Writ than is in the Premiſſes, yet the Writ is good: And ſo if 
leſs be in the End of the Writ than is recited in the Premiſſes, yet the 
Writ is good. As if it be recited, Quod cum proviſum fit, quod non liceat 
alreu facere Vaſtum, Ec. in terris, domibus, boſcis, & gardinis; and in 
the 


(a) And the Diſtreſs ſhall be in the the Plaintiff ſhall not ſuppoſe in his Writ, 


Landleaſed. 12 H. 4. 4. 21 U. 6. 56. . wit. that ſhe held in Dower of him ex aſſignati- 


(b Put if the Husband's Feoffee endows one, but only that ſhe held in Dower of his 
the Wife, and ſhe aſſigns over her Eſtate, Heritage. 38 E. 3. 23. adjudged. 
Walke lies for him againſt the Wife : For 


„ 


130 


although they grant over their Eſtate af- Leaſe for Years, 


Writ of Waſte 


[57.]) the End it is recited, Quod Defend fecit Vaſtum in terris only, or in 


boſcis only, or in domibus only ; yet the Writ is good. 

If an Abbot make a Leaſe for Life or Years, and dieth, and the A 
Leſſee afterwards committeth Waſte, the Writ ſhall be ſuch: Rex, 6c. 
Si Abbas, &c. tunc ſum B. Quare cum de communi concilio, gc. idem B. 
de domibus in L. quas pred Abbas, Ec. (if the Abbot himſelf makerh 
the Leaſe;) and if his Predeceſſor made the Leaſe, then thus: Qu 
R. quondam Abbas, Er. predeceſſor pred” nunc Abbatis, pref. B. dimiſit ad 
vitam ipſius B. vel ad terminum annorum (if the Caſe be fo) fec' vaſtum, 
Sc. ad exheredationem Ecel' ipſius Abbatis, And the like ſhall be for a 
Prior, or Maſter of an Hoſpital. 

And againſt the Executors the Writ ſhall be, Sum' I. & K. Execntores B 
Teſtamenti L. quod ſint, &c. iidem Executores de terr' quas pref. A. pred 


L. dimiſit ad terminum annor', fee” Vaſt”, c. 


And if a Man make a Leaſe to a Feme Sole of. Chaſes, and ſhe take ( 
Husband, and the Leſſee dieth, and ſhe and her (a) Husband commit 
Waſte; the Writ for the Heir ſhall be thus: 

Rex, Oc. $i A. fer", Sc. tunc ſun” B. & C. u ejus, quod, Ec. quare 
cum, Sc. iidem B. & C. de vivaris in L. que tenent ad vitam ipſius C. 
ex dimiſſione quam F. pater præd A. cijus heres ipſe eſt, inde fecit pref. 
C. ſec'ꝰ Vaſium, Ec. 

And another Writ for the Heir: Where Land is leaſed to Husband 
and Wife, and the Heir, and the Husband dieth, and the Wife com— 
miteth Waſte, the Writ ſhall be, Eadem A. de domibus in L. quas tenet 


ad vitam ſuam, ex dimiſfſione quam W. inde fecit eidem A. & pref. B. 


guond* viro ſuo, & hared' ipſius B. patris præd H. cujus beres ipſe eſt, 
fecit Vaſtum, &c. 

And another Writ: When a Gift is made unto the Husband and 
Wife, and unto the Heirs of the Body of the Wife, and the Wife dieth, 
and the Husband committeth Waſte, the Heir ſhall have a Writ of 
Waſte, and the Writ ſhall be, 

Idem A. de domibus in B. quas tenet ad vitam ſuam, ex dimiſſione quam 
W. inde fee pref. A. & M. quondam uxori jus, & hered' de corpore ipſius 
M. matris pred” B. cujus heres ipſe eſt, excuutibus, fecit Vaſtum, Cc. con- 
tra formam, Ec. 

And if a Man leaſeth Lands for Term of Life, and hath three or D 
four Siſters, and dieth, and they make Partition of the Lands, and of 
the Reverſion, and the 'Tenant for Life commiteth Waſte; that Siſter 
and her Husband who hath the Reverſion ſhall have a Writ of Waſte, 
and the Writ ſhall be, 


Rex, 
(a) See 16 E. z. 68. b, And if the Fa- ter the Waſte committed. But if a Feme 


ther makes a Leaſe to rhe Feme for Life, Leſſee pur auter vie takes a Husband and 
and dies, and the Son confirms it to her and commits Waſte, and Ceft:.y que vie dies, the 


ber Husband for their Lives; yet Waſte lies Writ ſhall be 3a, le Fem tenxit. Quere, if 


grod teneat ad terminum of their Lives, ex ſhe makes a Leaſe for Years ; for in ſuch 
dimiſſione of the Son. 6 E. 3. 19. Sec 46 Caſe after the Feme's Death, Waſte does 
E. 3. 25. b. A Feme Loeſſee for Life takes not lie agairfſt the Husband in the Tennis 
Husband. Waſte ſhall be in the Tenet as here, 19 H. 6. 11. e if he makes e 


eadem Lex. 


Writ of Waſte. "i 3L 


Rex, Ec. Si A. de B. S M. ux ejus fee, Ec. tunc ſum*, Ec. F. Qc. quare 
cum de communi concilio, &c. idem F. de domibus, Ec. in L. quas tenet ad 
vitam ſuam, ex dimiſſione S. de C. de purparte ipſius M. ipſam de hare- 
ditat que fuit ipſins S. fratris ſui, cujus una bered* ipſa eſt, per partitio- 
nem inter ipſas M. A. & B. ſorores ejus S. inde factam, conting* fecit Ja- 
um, Ec. Or thus: Idem F. de domibus in L. quas tenet ad vitam ſuam de 
pref. M. ex dimiſſione A. patris pred” M. cujus una bered' ipſa eſt, de pur- 


parte ejuſd M. ipſam de hereditate præd A. conting', fec Vaſtum, Ec. 

And if Tenant for Term of Life grant over his Eſtate unto another, and 

the Grantee committeth Waſte, the Writ ſhall be, 

Rex, Ec. Si B. fecerit, Cc. tunc ſum A. Sc. idem A. in domibus in 

N. guas tenet ad vitam I. (a) ex dimiſſone quam idem I. cui pref. B. illas 

dimiſit ad eundem terminum, inde fecit pref. A. fecit Vaſtum, Se. And if 

Tenant for Term of Life grant over his Eſtate, and the Grantee grant- 

eth over his Eſtate, then the Writ ſhall be thus, 

Rex, Sc. $i M. de R. Præbendarius Prebende de F. in Eccl beati Pe- 
tri Ebor', fecerit, & c. tunc ſum R. Ec. quare cum, Ec. idem R. de domi- 
bus in L. quas tenet ad terminum vitæ A. que ſuit us H. de N. ex di mi ſſi- 
one M. de O. qui il tenuit ad eundem termin* ex dimiſſione ipſorum H. & A. 
cui quidem A. & M. de O. quondam viro ſuo, W. B. quondam Præbenda- 
rius præd Præbendæ, predeceſſor pred” Prebendarii, il dimiſit ad vitam 
eorund' M. de O. & A. fee Vaſtum, c. ad exbæredation Præbend ipſius 
R. & contra formam proviſionis pred”, Ec. 

F And by that it appeareth, that if a Prebendary or Parſon maketh a 
Leaſe for Term of Life, he or his Succeſſor ſhall have an Action of 
Waſte. If M. leaſeth Lands unto J. for Term of Life, and dieth, and 
L. Son and Heir of the ſaid M. granteth the Reverſion unto H. in Fee, 
and H. granteth this Reverſion unto A. in Fee, and afterwards the Te- 
nant for Life committeth Waſte ; now the Writ of Waſte brought by 4. 
ſhall be ſuch: 

Rex, Cc. Si A fec, Ec. tunc ſum I. Sc. quare, Ec. id I. de domibus 
in L. quas tenet ad vitam ſuam de pref. A. ex afſignatione A. de quo idem 
I. illas tenuit ad vitam ſuam, ex afſignatione quam L. filius & beres M. 
qui * I. dimiſit ad eund' terminum, inde fecit eid' H. fecit Va- 
frum, c. 

G If & and K. his Wife ſeiſed in Fee, leaſe the Land unto O. for Term 
of Life, and afterwards S. dieth, and D. takes H. to Husband, and X. 
granterh the Reverſion unto A. in Fee, and afterwards D. attorneth, 
and committeth Waſte, and A. bringeth Waſte, the Writ ſhall be, 

Rex, Ec. Si A. fecerit, &c. tunc ſum”, Sc. B. quod ſit, Ec. idem B. de 
domibus in N. quas tenet ad vitam ſuam de pref. A. ex affienatione quam H. 
& K. ux ejus, que quidem K. & S. quondam vir ſins, illas pref. B. dimi- 

H ſer" ad eundem terminum, inde fecer” pref. A. fecit Vaſtum, &c. If N. 
leaſeth Lands for Years unto F. which FE maketh I. his Executor, and 
dieth, and J leaſeth the Lands unto R. and afterwards N. granteth the 
Reverſion in Fee to P. and P. granteth the Reverſion to M. in Pee, 2 

8 2 er 


E 


10 H. 7. 5˙ ; 


(a) See ex dimiſſione Legationis verſ. le aſſignationem, 10 H. 6, 8, 


Writ of Waſte. | 


after R. Tenant for Life, commiteth Waſte ; the ſaid M. ſhall have a 
Writ of Waſte, and the Writ ſhall be (a), 

Rex Vic, &c. Si M. fecerit, &c. tunc ſum', Ec. R. quod ſit, Oc. quare 
cum, c. id R. in domibus in L. quas tenet ad termin“ annor, ex dimiſſ. 
I. Exec Teſtam F. cui N. illas dimiſit ad eund terminum præf. M. ex aſſign 
P. de quo idem R. ill tenuit ad eund termin ex aſſign quam præd N. inde 


fecit pref. P. fecit Vaſtum, c. 


F. leaſed Lands unto E. and A. his Wife, and unto the Heirs of x 


E. and afterwards E. dieth, and B. his Son and Heir granteth the Re- 
verſion unto C. in Fee, and afterwards A. commiteth Waſte; the Writ 


ſhall be (b), 


Rex, &c. $i C. fecerit, &c. tunc ſum” A. Ec. quare cum, Sc. idem A. 
in domibus in B. quas tenet ad vitam ſuam de præd C. ex aſſign” quam B. 
filius & beres E. cui pref. A. quondam ux ſua, F. illas dimiſit, babend 
eiſd E. & A. & ber ipſius E. inde fecit pref. C. fecit Vaſtum, c. 


M. leaſeth Lands for Life unto C. and A. her Husband, and A dieth, 3 


and C. taketh to Husband 7. of F. 


and Z. and C. his Wife leaſe the 


Lands unto P. of F. who leaſeth the Lands unto 7. and afterwards Al. 


(a) Note the Form of the Writ: Di— 
ſtringas A. ad reſpondend” B. & C. uxor ih- 
fins quare cum de communi concil', &c. idem 
A. de Terris Domibus Beſis & Gardinis in 
M. que tenet ad vitam ſuam ex dimiſſione 
quam D. qui Tenementa prædict de preditt B. 
C. tenet inde fecit prefatis A. & E. nuper 
uxori ejus & hæredibus de corpore ipſius E. exe 
untibus, ita quod ſi contingat . E. ſme 
heredibus de corpor ſuo exeun abire prædicta Te- 
nementa F. & haredibus ſuis remanerent, & 
que poſt mortem præd E. que obiit ſine hæred 
de corpore ſuo, & que foft mortem prædict F. 
ad prefat' B. & C. reverti debent tanquam 
eſcacta ſua co quod præd' F. Baſtardus 
fuit & obiit ſine herede de ſe, &c. fecit Va- 
ſtum venditionem & deſtruttionem ad exhareda- 
tionem ipſins C. 

Exception 1, That there was no Privity 
between the Plaintiffs and Defendants, ſo 
as to ſay in Terris quæ de iis tenet; ſed non 
allocatur per Cur'. For that by the Eſchcat 
of the Remainder, the Seigniory 1s ex- 
tint; and the like of a Tenure determin- 
ed. And if F. was to bring the Writ of 

Waſte, he ſhall not ſuppoſe a Tenure, for 
that the Leſſee for Life does not hold of 
him in Remainder, and a fortiori not of the 
Lord who has the ſame Remainder by 
Eſcheat; and yet if he in Reverſion brings 
Waſte, he muſt ſuppoſe a Tenure. 

Exce)t. 2. For that the Writ is & que poſt 


mortem E. & F. reverti debeant, where by 


the Writ he ſupppoſes a lawful Eſtate for 


granteth 


Life in A. the Defendant, and fo it is re- 
pugnant. Sed non allocat', For here he only 
conveys to himſelf a Title to the Rever- 
ſion, and not ad Demeſne ; and therefore 
this would be a good Exception ina Forme- 
don, but not here. Alſo by the Writ 
is good, although thoſe Words poſt mortem 
had been omitted, and ſo it is Surpluſage, 

Except. 3. For that it was reverti debeat to 
the Husband and Wife, where it ſhould 
have been to the Wife only. Se! non allo- 
catur. For it cannot revert to the Wife, 
without reverting to the Husband: So in a 
Ceſſavit or Formedon in Rec erter. 

Except. 4. For that it ſhould have been 
laid, as eſcheated from the Wife, and not 
from the Husband and Wife. Sed non allo- 
catur per Cur'. 3 H. 6. 1. 2. 

Yet rote; The Writ ought to be ad ex- 
bæredationem of the Wife, or elſe it ſhall a- 
bate. 8 H. 6. 9. a. Sce for this, 27 H. 8. 
13. Dyer 90. 18 E. 2. Etz. Brief 835. 

(b) Sce a good Form of this Writ by 
the Aſſignee of a Reverſion, againſt the 
Aſſignee of a Term. Dyer 208. viz. 4. 
leaſts to B. for Years, and grants the Re- 
verſion to C. who grants over to D. an 
B. grants his Term to E. Who commits 
Waſte in Domibus, Oc. quas tenet ad Term 
annor ex dimiſſione B. cui prædict A. ad eun- 
dum Terminum dimiſit de prafat L. ex alſig- 
natione C. de quo idem B. tenuit ad eundem 
Terminum ex aſſignatione quam A. eidem fecit 


— 
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granteth the Reverſion unto R. (a) (b) in Fee, and J. commiteth Waſte, 
and X. bringeth a Writ of Waſte ; the Writ ſhall be ſuch: 
Rex, Oc. Si R. fecerit, Ec. tunc ſun? J. Ec. quare cum, Ec. eadem J. 
in domibus vel terris quas tenet ad vitam C. uu T. de F. de pref. R. 
ex aſig M. de quo P. de H. gue ill prof. J. ad terminum itlum di mi- 
fit, il tenuit ad eund terminum, ex dimifſione præd' T. & C. cui quidem 
C. & A. quondam viro ſuo, pref. M. il dimiſit ad vitam eorund' A. & C. 
inde fecit præf. R. fecit Vaſtum, c. | 
(b) R. leaſeth Lands unto Amzce and J. her Husband, for Term of their 
Lives, the Remainder to N. Daughter to J. D. for Term of her Life, 
the Remainder to the right Heirs of J. D. and afterwards T. (right 
Heir of J. D.) granteth that Remainder unto B. of C. in Fee, and 
afterwards 7. (Husdand of Amzice) dieth, and ſhe commiteth Waſte ; 
the Writ of Waſte ſhall be ſuch, | 
CE Rex, Sc. Si B. de C. fecerit, Ec. tunc ſum”, &c. Amic', gue fuit uxor, 
Sc. quare cum, Sc. eadem Amicia in boſcis, Ec. quos tenet ad vitam ſuam 
de pref. B. de C. ex aſſign quam T. conſ. & heres J. D. de quo eadem Ami- 
cia illys tenuit ad eund termin, ex dimiſſ. quam R. inde fecit pref. A. &. 
quondam viro ſus, ad vitam eorund* A. & J. ita quod poſt mortem eorund 


A. & J. præd' boſe N. filie J. D. ad totam vitam ſuam nlterins remaner”, 


& poſt mortem ipſius N. iidem boſci rectis bar præd J. D. remaner', inde 
fecit pref. A. fecit Vaſtum, Oc. 

(b) And by this Writ it appeareth, that he in the Reverſion ſhall 
have a Writ of Waſte againſt the Tenant for Life, where there is a 
mean Eſtate in Remainder for Life to another. 

D There is another Writ of Waſte in this Form: 

Rex, Sc. Si J. & C. fec', Sc. tune ſum”, Sc. J. Ec. quare, Ec. ea- 
dem J. de omnibus, c. quas tenet ad vitam ſuam per Finem inde in Curia 
noſtra coram W. de C. & Sociis ſuis Juſtic' naſtris de Banco per Breve no- 
ſtrum inter pred” C. & J. R. de P. levat”, & que poſt mortem pred” T. GJ. 
pref. C. C. J. & hered' de corpor' eorund J. & C. exeunt', remaner* debent 
per formam Finis præd', fecit Vaſtum, Oc. 

E And if a Man leaſeth Lands for Term of Life unto E. the Remain- 
der to M. for Life, and afterwards granteth the Reverſion in Fee to one 
B. Father of R. whoſe Heir the ſaid B. is; and afterwards the firſt Te- 
nant for Life dieth, and the Tenant in Remainder entreth, and commit- 
eth Waſte; now the Writ ſhall be, 


Rex, Cc. Si R. fec', Ec. tunc ſum”, Sc. J. de C. & M. ux ejus, c. 
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Co. Lit. 54.4. 
Poſt. 59. H. 


guare cum, Ec. iidem J. & M. in terris quas tenent ad vitam ipſius M. de 


pref. R. ex aſſign quam J. de C. que terram pred” J. de E. ad totam vitam 
ſnam, ita quod poſt mortem ipſius J. de E. eadem terra pref. M. ad totam 
vitam ſuam hal end remaner, dimiſit, inde ſecit B. patri præd' R. cujus 
beres ipſe eſt, fecer” Vaſtum, c. 


And 


(a) Contra, if the Reverſion was granted (b) See for this 20 H. 6. 36. That Waſte 
for Life, by Hill and Parning. 11 E. Reſceit does not lie in ſuch Caſe, till after the 
118. ye. Waſte was againſt a Tenant for Death or Surrender of the particular 
oy ing him in Remainder tor Life. meſne Eſtate, Sce Co. Litt. 59. 4. 
27 E 3. 87 
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3 H. 6. 1. 
Nota. who hath the Reverſion by Eſcheat, Oc. 
21 E. 3. 3. & (a) And there is a Writ of Waſte in the Regiſter for him in the Re- H 
13 P verſion againſt Tenant by Elegit, who hath Lands and Tenements in 
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134 Mrit of Waſte. 
And there are other Forms of Writs in the Regiſter which are not F 


mentioned here for the Length of them; ideo guere librum. 
And there is another Form of Writ of Waſte for the Lord by Eſcheat, G 


16 E. z. 


Weſt. 100. Execution for Debt or Damages. And fo againſt Tenant by Elegit, 
contra. who hath Lands in Execution by Recogniſance of Debt: And alſo 


againſt his Executor who hath Lands in Execution by Elegit. And it 
ſeemeth to ſtand with good Reaſon that the Action doth lie. 

But ſome ſay, that he againſt whom the Execution is ſued ſhall not 
have an Action of Waſte, becauſe he may have a Writ of Venire facias 
ad computandum, c. and there the Waſte ſhall be recovered in the 
Debt; but by the Action of Waſte he ſhall recover treble Damages, 
and ſo it ſeemeth he ſhall not do by that Writ of Venire facias ad com- 

utandum. 
4 (b) And alſo if a Man hath Lands in Execution by Elegit, and after- 
wards he in the Reverſion granteth the Reverſion unto a Stranger in 
Fee; that the Grantee ſhall have an Action of Waſte againſt the Te- 
nant by Elegit ſeems reaſonable ; becauſe the Waſte is to his Diſinheri- 
tance, and he ought not to ſatisfy the Debt due by the Grantor. 

And ſee 21 E. z. in Title Scire facias, whether Recogniſor had a 
Scire facias upon his Surmiſe that the Recogniſee had levied all the Debt 
by cutting of Trees. 

. If a Man have Common of Eſtovers in the Woods of another, and 

[59] he who is Tenant and Owner of the Wood cutteth down all the Wood, 
he who ought to have the Eſtovers ſhall not have an Action of 

Note, 12 H. Waſte, but ſhall have an (c) Aſſiſe of his Eſtovers: For the Action of 


Hates, in Waſte doth not lie but upon a Leaſe made, or againſt Tenant by the 
ankford, in . 1 

a Writ of Curteſy, or Tenant in Dower, or Guardian. 

Waſte the (d) If Guardian in Chivalry commit Waſte, the Heir ſhall have an A 


Writ doth Action of Waſte as well at full Age as within Age. 
_ > And if a Man be in Ward unto the Lord by Reaſon of the Uſe of 


the Statut : ; : 
. 4 Lands, becauſe that certain Perſons were ſeiſed in Fee of the Lands 


— rohi- holden by Knight's Service unto the Uſe of his Father and his Heirs, 
tion was 
againſt the Guardian at the Common Law. 

now 


4 ; 
(a) N. B. ante. 37 H. contr. So 19 E. 3. (b) See ſupra, and Note, he cannot in a 


Waſte 31. 16 E 3. Waſte 20. A Scire facias 


was againſt a Tenant by Elegit who had 


eut Trees, to pay the Reſidue of the Mo- 
ney, to anſwer for the Trees cut, and for 
the Plaintiff to have his Land again. Cur'. 
By the Statute againſt Cutting Trees, this 
is in Nature of a Treſpaſs, and lies not in 
Account. Nor is he puniſhable by this 
Writ (of Waſte) but in an Action on the 
Caſe only. 21 E. 3. 26. 


Fire facias compel him to anſwer to the 
Waſte and Cutting of the Trees, and there- 
fore it was waived. 21 E. 3. 30. ö. See 
FE N. B. 104. noted that Waſte lies. Quere. 

(e) See 4 E. 4. 2. 11 H. 4 11. 32 E. 3 
Waſte 36. : ; 

(d) Note; Waſte does not lie againſt 
Guardian in Soccage, but only Account or 
Treſpaſs, according to the Nature of the 
Waſte. Adjudged 16 E. 3. Waſte 100. vide 
infra E. 


. 


Writ of Waſte. 235 


now if the Guardian commit Waſte, the Heir within Age, or of full 
Age, ſhall have the Action of Waſte againſt the Guardian, and yet the 
Heir hath not the Reverſion of the Lands, but the Uſe only. Bur that 
is given by the Statute of 4 H. J. cap. 17. 

And if the Guardian do commit Waſte, he ſhall loſe the Wardſhip 5- 
and if the Wardſhip be not ſufficient to anſwer the Damages for the 


- Waſte, then he ſhall render Damages unto the Value over and above the 
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Loſs of the Wardſhip, by the. Statute of Glonceſter, cap. 5. 

If the King commit the Wardſhip of the Heir in Ward unto another, 
and the Committee doth Waſte ; then upon a Surmiſe made thereof in 
Chancery, the King ſhall ſend a Writ unto the Eſcheator, to go to the 
Land, and ſee if Waſte be done, and to certify the King thereof in the 
Chancery. 

(a) If Eſcheators do commit Waſte in Lands which they have in 
their Hands in Cuſtody ; the Heir within Age, or of full Age, ſhall 
have an Action of Waſte, and ſhall recover treble Damages againſt them, 
and they ſhall ſuffer Impriſonment two Years at the leaſt, at the King's 
Pleaſure. And ſo if Eſcheators do commit Waſte in other Lands ſeiſed 
into the King's Hands by Enqueſt of Office. Anno 36 B. 3. cap. 13. 

(b) And Eſcheators, or other Guardians of Lands, in the Vacation 
of the 'Temporalties of Biſhopricks or Abbies, ſhall do no Waſte, Oc. 
Anno 14 E. 3. pro Clero, cap. 4 & $. | 

And if Tenant for Term of Life, or in Dower, or by the Curteſy, 
or for Years, grant over their Eſtate to divers unknown Perſons, Cc. to 
defraud him in the Reverſion, and afterwards Waſte is committed; he 
in the Reverſion ſhall have an Action of Waſte againſt the firſt Tenant - 
who took the Profits, Oc. Anno 11 JI. 6. cap. 5. 
There is another Writ of Waſte which lieth betwixt two Tenants in 2 Iaſt 200. b. 
Common of Lands, or a Wood in Fee-ſimple, and the Form of the W 
Writ is ſuch: | | 

Rex, Oc. Si A. fecerit, Ec. tunc ſum*, Ec. B. oftenſ. quare cum iidem A. 

B. teneant boſcum de J. in N pro indiviſo (c), præd' B. de eodem boſco 
fecit Vaſtum, c. ad exheredationem ipſius A. Sc. Et babeas ibi, Gc. And 
this Writ lieth as well of Lands, Piſcary, Turbary, and the like, as of 
Woods when they are holden in Common. See the Statute of Hf. 2. 
Cim duo vel tres, Ec. Turbariam, cap. 22. 


(d) The Heir within Age ſhall have an Action of Waſte againſt the Supra. A. B. 
Guardian in Socage. 


The Heir at full Age ſhall have an Action of Waſte againſt the King's 
Committee, c. | 
If two have a Reverſion unto them, and unto the Heirs of one of 22 H. 1. 27. 
them, they ſhall join in an Action of Waſte againſt Tenant for Life. Newton ae, 
(e) Guardian in Socage ſhall not puniſh Waſte done by a Stranger. 28 H. 6. 
| (a) Waſte wan g 
(a) How this ma reſented in B. 7 
and anſwered at refit Suit, rey Pom 35 N ne 


the King's Grantee ſhall anſwer to the (d) The Heir in this Caſe ſhall have Ac- 
Heir in ſuch Caſe, ſee 40 Afſ. 22. count or Treſpa's, but not Waſte, See 46 

(b) See Not. Parl. 8 F. 2. M. 9. E. 3 17. 7 H. 6. 23+ I7 E. 3+ 7. 7 E. 3- 54. 
(e) And although they hold but for Life, 2 H. 5. 


5. 7. 
(e) See 46 E. 3. 17. Perk. 113. b. 4E z. 16. 


- — — 
— end. ena mourn a — 
. 4 — — 
—— —ů — 


_ 
a — — — — 
— — — — N — — = — 
4 „ e - 
7 a 
* . Go . 2 v aw. , * — — 
* n , LY A. 


—_— * 
. —— 
5 —— — 


— 
Bd 


— - 


yo _ i In” —— 
— — — — 
. n 2 * 


— — — 
E 


— 
— 


— —— 


e 
r 


: 
17 


5 46 E. 3. 17. 


6. 33. ac 
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a Meſne Eſtate for Years between the Tenant for Life and him in the 
Reverſion. 
48 E. 3. 16. And it appeareth by the Regiſter, that the Writ of Waſte ſhall be 


70 4 _ maintainable, although the Meſne in the Remainder for Term of Life 


Choke be between the Tenant for Life and him in the Reverſion. 
contr. 42 E. (b) Where a Leaſe is made unto the Husband and Wife for Life or | 


3. 22. Belk. Years, there the Wife ſhall not be puniſhed, after the Death of her Hus- 
2 FH. J. 3. band, for Waſte done by the Husband. M. 3 E. 3. 
_ Na. 

36. 
4 E. „ tions. But if Houſes decay by the Default of the Tenant, (c) to cut 


Waſte. 22 Trees to amend them is Waſte. 
contr. 7 H. 


Af z Tenant ſhall not be puniſhed for the ſame. 


20 E. z. Cutting of dead Wood is not Waſte, And if a Man cut Wood to )J 


Waſte 32. burn, where he hath ſufficient Head-wood, it is Waſte. 2 Fl. 6. 10. 

2 H. 6. II. Alſo it is not Waſte to ſuffer Lands to lie freſn, and not to manure 

7 H. 6. 38. them, and to ſuffer them to grow full of Thorns, Sc. (d) Alſo it is 

40 E. z. 25. not Waſte to fell ſeaſonable Wood, which is uſed to be felled every 
twenty Years, or within that Time. | 

9 H. 6. 66. (e) If a Man fell Trees it is Waſte; and if he ſuffer the Germins 

22 H. 6. 12. upon the Roots of the Trees to be again newly deſtroyed, the ſame is 
new Waſte. (f) | 


H. 6. 1. 
x H. 7. 4 is drowned, the ſame is Waſte. 
con. And if a Man plough Meadow, c. it is Waſte. A Wall oy Pale, 


25 H. 3. which is (g) covered with Thabe or Timber, may be Waſte, if the Te- 
20 H. 6 1. nant ſuffer them to be uncovered, by Reaſon whereof, Cc. And 


22 1 6. 24. the Digging of Gravel, or Stone, or Coals, ſhall be ſaid Waſte. (h) 
16 2. AC, N 


Common Right, and he may (i) take Wood for the ſame. II. 21 
. 
A Biſhop 


(la) See Bro. Waſt 56. contra. 48 E. z. (e) See Waſte aſſigned in permitting of 
16 50 E. 3. 4. 11 E. 3. 3, 9. Perk. 8. H. Wood to be unincloſed, whereby the Cattle 
6. 36. Nota bene. 8 eat the Germins. 11 H. 6. 1. 22 H. 6. 12 

(b) See the contrary, Xelw. 113. 19 E. 3. (f) And treble Damages ſhall be reco- 
Breve 246. but 11 H. 4. 3. fer Cur', 19 H. vered for both, yet he cannot recover L- 
6. 5. ſeem to accord. cum waſtat'. 22 H. 6. 12. 

(e) Contra, if Ruinous at the Time of (g) And it ought to be ſhewn fo covered 
the Leaſe made. Dyer 36. Sce 12 H. 8. 1. in the Aſſignment of the Waſte, Dyer 108, 

(d) Sce 11 H. 6. 1. Oaks cannot be ſaid 22 H. 6. 24. 
ſealonable Wood, which are paſſed the (h) Sce 5 Co. 12.4. 2 H. 4. 2. 1 H. . 
Age of 20 Years, but by a Cuſtom in any 14. 12 H. 8. 1. 

Place, where is Plenty of Wood (Timber) (i) Viz. Oaks, Elms, Aſh, Sec. for Re- 
Oaks under 20 Years may be ſeaſonable pair of the Houſe, and Under wood, Cc. 
Wood. And ſuch Cuſtom may be alledged Fr Incloſures and Firing ; but Note; Oak, 
in the Wood it ſelf, without ſaying in Elm, Aſh, are not Under wood. 21 M. 6. 
tali Vill. or Hundred. talis habetur Conſuet', 46. which ought to be ſhewn by the De- 
E 4 H. 6. 1. Raſt. Entr. 69. See 40 E. fendant in a Writ or Aion of Walte. 


3. 25. 11 H. 6. 5. Dyer 19. 
4 


Sir 


(a) Waſte ſhall be brought againſt Tenant for Life, where there is 14 


The Tenant may cut Trees to mend Houſes, Sc. and to do Repara- K 


Where Waſte is done by the King's Enemies, or by Tempeſt, the x, 


And if a Man do not repair the Banks, by Reaſon whereof the Land y 


Houſebote, Haybote, and Firebote, do appertain unto a Termor of. 


— — — — 
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o A Biſhop, or a Maſter of an Hoſpital, or a Parſon, ſhall not puniſh Sce 57. E 


Waſte done in the Time of their Predeceſſors. But an Abbot or Prior 
ſhall. 


p Tenant in Tail, after Poſſibility of Iſſue extinct, ſhall not be puniſhed 


i. 


I 


1 

= 
a” 
13 


C 
D 


for Waſte. 


A Cutting down Willows in the Sight of the Manor is adjudged Waſte. [ 60. 
B 


40. & $ | | 
4 Leſſze for Life, Remainder in Tail, the Remainder in Fee unto the 30 E. 3. 3. 
Leſſee for Life, if he do commit Waſte, he ſhall be puniſhed by him 
in the Remainder in Tail; and yet the Leſſee for Life hath the Re- 
mainder in Fee, but there is a Meſn Eſtate of Inheritance, Ec. 
(a) If a Man cut Trees of the Value of 3 5. 44. it hath been adjudg- 14 H. 4 1. 
ed Waſte. | ne 3. 6 
Ifa Man maketh a Leaſe for one Year, or Half a Year, and the Te- the Value of 
nant do Waſte, the Leſſor ſhall have Waſte, and the Writ ſhall ſay, 40. wafted, 


Quas tenet ad Terminum Annorum, and in the Count he ſhall ſhew the and yer no 
Special Matter. Quere Litt. 14. Waſte, ſay 


E (b) A Termor may cut the Under-wood, goku under the great they. 


Woods and tall Woods; but if there be not any tall Wood, then he 
cannot cut the Wood. P. 41 E. 3. 25. 42 E. 3. 6. 10 H. J. 2. 


F Anda Man may have Action of Waſte, and Count upon divers Leaſes. 


M. 44 E. 3. 17. See 34 H. 8. 12. 


G (c) The Guardian ſhall not be puniſhed for Waſte done by a Stranger, 


Sc. but a Termor ſhall, Sc. 44 E. 


3. 17. 
H (d) If Tenant in Tail leaſeth the Lands for his own Life, he ſhall 


have an Action of Waſte againſt the 'Tenant, if Waſte be done. 
(e) The Grantee by Fine of the Reverſion ſhall not have a Writ of Lit. 131. 
Waſte againſt the Tenant, before the Tenant attorn : But if a Rever- 


ſion eſcheat unto the Lord, he ſhall have Waſte againſt the Tenant 


without Attornment. 


And ſo if the King grant the Reverſion by Letters Patent, the Gran- 34 H. 6: 31. 
tee ſhall have Waſte without Attornment. 6 E. 3. 17. 


And ſo if a Man deviſeth the Reverſion unto another in Fee, upon 3 
Waſte done, the Deviſec ſhall have Waſte without Attoxnment. 


# 


T (a) And 


Sir W. W. The Cutting of Oaks of the no Waſte made, the Plaintiff cannot give 
Age of ; Years is not Waſte, by Brian. 13 in Evidence Lopping of Oaks. 


Dyer 92. 4. 
H. 1. 21, But Newton, 22 H. 6. 47, ſaid, (e) But if the Leſſee himſelf 


| commits 
the Termor cannot cut either Oaks or Aſh Waſte, or commands another to do it, as 
for Fire-wood. 


to cut Trees, &c. the Leſſee may plead 
(a) That many petty Waſtes are puniſh- this in Bar of Wafte, but then the Leſſee 
able together, ſee 14 H. 4 11. 9 H. 6. 66. ſhall be barred of his Action of Treſpaſs 
infra P. for ever. 5 H. 4. 2. 6. 2 H. 7. 14. ö. 

(b) Waſte in decapitando ©* amputands. 20 (4d) See 1 Inf. 345. Lite. 145. contr. quuaree 


Fraxinos & 20 ulmos, an. l on a Demurrer ad- 2 H 


: Ts 
jadged for the Plaintiff, Dyer 65. a. But if Sec 34 H. 6. 6. 5H. 7. 19. Net. Bri 
the Aſſignment be in 2 by vendendo 4 * 5 


20 Oaks, Sc. and the Defendant plcads 
4 
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(a) And none ſhall have an Action of Waſte but he who hath an R 
10H, 7. 3. Eſtate in Fee-ſimple, or in Fee-tail. But a Parſon or Prebendary ſhall 
have a Writ of Waſte upon their Leaſe, yet ſome ſay that they have 
not the Fee-ſimple in themſelves alone. | 
i 45 E. 3. 9. (b) And if Tenant for Term of Life commit Waſte, and afterwards I. 
w Thorp. ac. alieneth in Fee, yet the Writ of Waſte lieth againſt him: Otherwiſe it 
. is if the Waſte be done after the Alienation made, as is ſaid; tamen 
quære. 10 II. J. 1. 25. E. 3. 36. 63. | 
3 H. 7. 11. If an Abbot committeth Waſte in Lands which he hath in Ward, M 
and Ae and dieth, the Sugceſſor ſhall not be charged. Bur if he be depoſed, 
ren ſon of the the Succeſſor hal be charged. M. 49 E. 3. See 43 E. 3. 8. 
Ca ſe. A Writ of Waſte ſhall be maintainable againſt one upon a Leaſe N 
21 H. 6.3. made unto him until he be promoted unto a Benefice, and the Writ 
22 H.6.2+ ſhall ſuppoſe quod tenet ad terminum vitæ. And ſo of a Keaſe made to 
| endure from ſuch a Feaſt unto (c) ſuch a Feaſt, the Writ ſhall ſuppoſe 
1 quod tenet ad terminum annorum in that Caſe, and by the Court the ſpe- 
1 cial Matter ſhall be ſnewed. 
(d) Deſtruction of Villains by Tillage, adjudged Waſte. 0 
(e) Waſte done by a Guardian unto the Value of 204. was adjudged p 
Waſte, and the Plaintiff recovered. H. 34 E. 3. 
40 Al. 22. The Termor is not bound for to repair the Houſes which are ruinous Q 
Waſte 24. by at the Time of the Leaſe made unto him. 49 E. 3. 2. 
Tree. A. If two Coparceners leaſe Lands for Life, and Waſte is committed, ꝑ 
1 and afterwards one of them dieth ; the Aunt and the Niece ought to 
built and join in an Action of Waſte for the Waſte done before; and yet the 
not covered Niece ſhall (f) not recover any Damages for the ſame, but the Place 


bared : i 1 
books _ waſted; and it ſeems they ſhall hold the ſame in Coparcenary. N. 


11 E. z. 
Watte But If there be two Coparceners, and one hath Iſſue, and dieth, and her 


if a Frame Husband is Tenant by the Curteſy, and committeth Waſte, his (g) 


| which was Son ſhall not have an Action of Waſte againſt him without naming the 
i once N 

the Life 
of = Leſſor, if the Leſſee do eraſe it after his Death, the Heir ſhall have Waſte. 45 E. 3. 3. 20. 
ante. 39. D. 
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(a) Sce Rez. Waſte 5. Lit. 145. Nat. (e) See 14 H. 8. 11. Litt. 14. 7 H. 1. 

By. 36. 2, 46 E. 3˙ 31. : 

(b) But for Waſte done before the Sur- (d) So if Villains by Reaſon thereof 

. render (no) Action (of Waſte) lies, Quaære. out of or leave the Seigniory, it is Exile, 

Ut! 21 E. 4. 31. 8 H. 5. 8. 14 H. 14. 4. 19 H. and puniſhable in Waſte ; contra, if only 

N 6. 66. And the Writ in that Caſe ſhall be manumitted, Cc. 2 H. 6. 11. 4. 14 H. 4. 

. in the Tennit, 14 H. 6. 14 as ſome held, 11. 

{tl But by others it ſhall be in the Tenet, (e) See 12 H. 8. 1. ) H. 6. 38. ſupra C. 
whether he be Tenant for Life or Years; (f) See 11 E. 2. Waſte 115. 45 E. z. 3. b. 
bur if the Leſſor enters with Tort on the 11 H. 4. 16.6. 48 E. 3. 146. 35 H. 6. 23. b. 
Iſſue, the Action is ſuſpended for Waſte Kelw. 105. 4. Nat. Br. 101. 22 H. 6. 12. 
done before the Entry. 8 H. 6. 10. and 49 E. 3. 2. 
he ſhall be ſummoned on the ſame Land. (g) See 9 H. 6. 11 b. Dubitatur, but Rel. 
21 H. 6. 57. 4. fel. 103. a, Caſe 64. that the Iſſue alone 

ſhall have it. 15 H. 7. 14. 


4 


Mrit of Eſtrepment. 

other Coparcener: But if he bring ſuch (a) Writ, it ſhall abate. Nod 
s of. P. 2. H. 6. Title Waſte. 

If there be Tenants in common pro — and one committeth 

Waſte, the other two ought to join in an Action of Walte againſt the 
| Third. See for that, M. 3 E. 2. Waſte. 
| T If the Guardian commit Waſte, and the Heir being within Age, 
| bringeth an Action of Waſte, the Guardian thereby ſhall loſe the Ward- 
ſhip, and Damages for ſo much as is waſted, beſides the Value of the 
Wardſhip which is loſt ; but if the Heir (b) at full Age do bring a 
Writ of Waſte againſt him who was Guardian, and recover, then he 
ſhall recover treble Damages againſt the Guardian, becauſe the ſame is 
out of the Statute of Glouceſter, which ſaith, that the Guardian ſhall 

loſe the Wardſhip ; for he cannot loſe the Wardſhip there; and there- 

fore he is not in that Caſe as Tenant in Dower or by the Curteſy are, 

who were puniſhable in Waſte by the Common Law, Quod vi. M 12 

II. 4. 3. in the Title of Waſte, the Opinion of Thirning. 


(c) Writ of Eſtrepment. 


; U 1 E are two Manner of Writs of Eſtrepment. One is when; H. 6. 16. 
5 


a Man hath a real Action depending, as a Formedon, or a Dum fuit hwy 


infra #tatem, or a (d) Writ of Right, or (d) ſuch Action wherein the De- Record, for 
mandant ſhall not recover Damages ; then he may ſue this Writ of E- the Recital 
ſtrepment againſt the Tenant, inhibiting him that he do not make of the Name, 


Waſte, nor Strip, pendant the Action: And this is properly before ey . 


like, ſhall 
Judgment is given for the Demandant. not abate the 


And another Writ of Eſtrepment lieth for the Demandant, where he Writ, be- 
hath Judgment (e) to recover Seiſin of Land, and before Execution Original, a 5 


udicial, 
H. 6.16. No Age in this Writ, for it is in Nature of Treſpaſs, and no Proceſs of Vase, for that 


it isa Preeyre. 14 H. 7. 10. If the Defendant plead in Arreſt of Judgment, or Releaſe be pleaded 


«fter Verdid, or if the Juſtices take Advice of their Judgment, the Party may have Eftrepmeat, 
by Read, 2 H. 6. 13. 4 El. Dyer 210. 


139 


n 
. 


| ph. 
1 
5 


. 


1} See 9 H. 6. 11. 50 E. 3. 3. ante. 39. 


(b) Note; One ſhall not recover Coſts 


T 2 


ſued 


cution, in Dyer, Catesby's Caſe, Dubitatur in a 
Writ of Dower, whrre the Husband did 
not die ſeized. Tr. 6 Eliz. Mo. 69. 

(e) See 21 E. 51. b. The Demangant had 
Judgment in a Sire fa:ias on a Fine againſt 
B. and ſucs an Eſtrepment, and found 
Pledges to purſue as he ought againſt B. 
and C. and others, of an Eſtrepment made 
between Judgment and Execution ; all 


4 every Action where the Party is to reco- Demand and had Oyer of the Record, 

ver Damages. Reſp. Lex antiqua Servira. and demand Judgment, ſeeing they 
a (d) See 14H . 5.4.6. an Dyer 210. 6. were not Parties to the Record, and C. 
0 In a Qu Furis clamat, pending the Writ, 


4 
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pleads that B. was his Tenant for Life, 
and concludes to the Inqueſt ; whereas he 
might 
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ſued by Habere ſacias ſeiſinam, he may ſue this Writ, that the Tenant X 
do not Waſte or Strip: And this Writ doth recite the Recovery and the 
Judgment, Sc. And alſo the Demandant may have a Writ of Eſtrep- 


ment directed to the Sheriff, commanding him that he do not ſuffer the 
Tenant to do Waſte or Strip. 


1 And ſome ſay that this Writ of Eſtrepment doth not lie in ſuch y 
176 Action where the Demandant ſhall recover Damages againſt the Te- 
167. nant. But it ſeemeth reaſonable that the Demandant have ſuch Writ 

where he doth recover Damages as where not: For it may be that the 

Tenant is not of Ability to ſatisfy the Demandant for his Damages, 

And alſo if the 'Tenant ſhall be ſuffered to let the Houſes to fall to De- 

cay, or to pull them down, and to deſtroy the Parks and Chaſes, it 
ſhould be very inconvenient. | 

28 H. 6 8. And in every real Action the Demandant may have a Writ unto the 4 

nm 3* Sheriff, commanding him, that he ſee that the Stature which ordaineth 

ee * the Eſtrepment be obſerved; and that he do not ſuffer the Tenant to 


ſtrepment do ſuch Strip: And by the like Reaſon he may have the Writ againſt 


heought a- the Tenant, where he may receive Damages, Ec 
Def the 


. (a) And if the Tenant do make a Feoffment hanging the Plea, the 3 
and a Demandant may have a Writ of Eſtrepment againſt the Tenant and a- 
Stranger to gainſt his Feoffee, &9c. And by the ſame Reaſon it ſeemeth that he 
to the Reco- may have a Writ of Eſtrepment againſt the Tenant and thoſe who are 
very. his Servants, naming their Names, Sc. (b) although they have no- 

thing in the Tenancy. Hrere tamen. Vid. J. 5 E. 2 Tit. Eftrepment. 
6 U. 4. 2. In an Aſſize, and in every real Action, where the Demandant ſhall C 
34 E. 3. E- recover Damages, he may have a Writ of Eſtrepment for Strip made 


* after the Judment, and before Execution: But for Corn cut and car- 
5 . 


Dyer 325- ried away after Judgment, and before Execution ſued forth by the 
Demandant, the Demandant ſhall not have a Writ of Eſtrepment. 
Sucre what Remedy he ſhall have: It ſeemeth none; for the Tenant 
may take the Profits of the Lands before Execution, as I think, for it 


ſhall not be ſaid Eſtrepment, if not that the Tenant do ſuch a Thing 
which ſhall be ſaid Waſte if a Termor had done it. 


18H. 8. 5. And when a Man purchaſeth his original Writ directed to the Sheriff, 


Nate; A Man then may be purchaſed his Writ of Eſtrepment againſt the Tenant, if 
cannot have 


this Writ be- he will; or a Writ unto the Sheriff, commanding him to ſee that the 
tween the Statute which ordaineth the Eſtrepment be obſerved. 

Awardof the : 

Writ and the Return; for the Statute giveth it pendent the Writ, and it is not pendent till returned. 


See 12 R. 2, Eſtrepment 6. by Charlton, he ſhall not recover Damages for Wafte before the Jug: 
ment againſt the Tenant of the Land. _ 
n 


ment be given in Eſtrepment, till the ſpc- 
cial Plea determined, 3 H. 6. Judgment 
4. See Judgment therein for Damages 
Paſ. 19 Eliz. Rot. $41. Bendl. 220. 


might have pleaded in Bar, that he was 
not compriſed, and was amerced for his 
feint Plea, Sc. Note; The Plaintiff did 
not dare to demur, but tendred an Iſſue, 
viz. compriſed, and the others contra. 22 (a) Sec infra. H. 22 E. z. 2. 3. 


E. 3. 2. | (b) And this was ſo at Common Law, 
So Note; The Record may be falſified n 22 E. z. z. 


this Writ, Note; There ſhall no Judg- 


pl 


FR 


Writ of Eftrepment. 


E And if a Man ſueth a Writ of Right unto the Lord of a Court- 
Baron, there he may ſue a Writ out of the Chancery, directed to the 
Sheriff, that he ſee that Waſte be not done, Sc. or he may ſue a 
Writ out of the Chancery, directed to the Party himſelf, command- 
ing him that he ſhall not do Waſte, Ge. and an Attachment there- 
upon. And when the Writ is depending in the Common Pleas, then 
the Demandant ſhall have the Writ of Eſtrepment out of the Common 
pleas, or out of the (a) Chancery, at his Election. 
F And the Writ may be directed unto the Sheriff and the Party; or 3 H. 6. 13. 
he may have ſeveral Writs, one to the Sheriff, and the other to the 
arty. | 
G : And hanging the Action the "Tenant may do Waſte, and ſhall not be 3 wg = 
puniſhed, becauſe it is before the Prohibition delivered unto him; bur 3 
only for that Waſte done atter the (b) Prohibition delivered. 13. they 
H (c) And if a Stranger of his own Wrong do Waſte after the Prohi- were ar iſſue, 
bition delivered unto the Tenant, and againſt the Tenant's Will, then if it vere 
the Tenant ſhall not be puniſhed for that Waſte, Sc. — 
I Ina Scire facias to execute a Fine, if the Tenant do commit Waſte, or after. 
the Demandant may ſue a Writ of Eſtrepment, Ec. | 33 H. 6. 6. 
K In an Aſſiſe, the Tenant did (d) Waſte after Verdict, and before 14 H. 3. 7: 
Judgment given, and afterwards the Flaintiff had Judgment, and after- 2 H. 6. 13. 
wards ſued a Writ of Eſtrepment againſt the Tenant for the Waſte done 
by him after the Verdict, and before Judgment ; and it was awarded, 
that the Writ was well brought. H. 21 E. 3. 
L And a Writ of Eſtrepment againſt the Tenant for Waſte done after 33 H. 6. 6. 


the Judgment, and before Execution, was maintainable at the Common Nur by 
Law before the Statute. | 


rat 


BY M And if a Frmedon be brought of a Manor, and after the Eſtrepment 1 5 Elis. 


is brought againſt the Tenant, and afterwards a Tenancy doth eſclieat A K 5˙ 
unto the Manor, and the Tenant doth commit Waſte in that Manor, he 3+ 


» 4: 
Br, E- 7 
ſhall be puniſhed for the ſame, and yet it is not demanded by the Writ, 3 


but Sureties were demanded by the Writ in the Name of the Manor, 
and the Land cometh in lieu of the Services, Ec. 


If 


(a)2 H 6. 13. 4. 33 H. 6. 86. 4. cont. 
33 E. z. Brief 917. 

(b) But the Defendant ſhall not be im- 
riſor.ed for a Waſte done after, except the 
Vrit was diredted to him; adjudged in a 
Caſe berween the Earl of Cumberland, and 
the Counteſs Dowager. 16 Fac. 1. 

(e) In an Eſtrepment againſt an Infant, 
who is in by Diſcent, he ſhall not have his 
Age by Award, becauſe he his to anſwer 
for the Contempt. 2dly. For Waſte done 
after the Prohibition by his Guardian in 
So-ape, without his Command, he ſhall 
not be 5 ſor the Prohibition ex- 
tends only ro Waſte done by himſelf; yet 
« Tenant for Life ſhall be charged in a 
Writ of Waſte, for a Waſte done by a 
Stranger, 3 H. 6. 17, See 28 H. 6. 8. 


(d) See it adjudged, that he ſhall have 
a Writ of Eſtrepment in ſuch Caſe. 21 E. 
3. 516. 14 H. 7. J. 4. ö. Yet 'tis held, he 
may have a Writ to the Sheriff ro enquire 
of the Damages for the Waſte done between 
the Verdict and judgment, and upon the 
Inqueſt, the other ſhall be put to anſwer 
the Damages. 21 E. 3. 3. a, 21 E. 3. 51. 
Note; The Writ which was prayed was a 
Venire facias to anſver to the Eſtrepment, 
and it was granted; ſo that it ſeeras no 
Prohibition preceded, See 14 H 3. 3. for 
a Sire facias before a Writ of Eftrepment 
granted, but if the Tenant does Waſte 
after a View, and before Judgment, a 
Scire facias lies on @ Surmiſe thereof, or a 
Writ cf Eſtre pment. 6 H. 4. 1. ö. Sce the 
Regiſter 776. among the Notes, 


is b4 : 
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14 H. 7. 10. 
Cutler and 
Keble. 


21 E. 3. 3. 
Br. Eſtrep- 
ment 7. 


ure, if 
Juſtices of 
Aſſiſe may 
award this 
Writ. 34 E. 
3. Eſtrep- 
ment 14. 5 


Writ de Partitione facienda. 


If a Man do recover in a Writ of Waſte, he ſhall have a Writ of x 
Eſtrepment againſt the Defendant for Waſte done after the Judgment, 
and before the Execution. H. 4. 16. 

In Attaint in the Common Pleas, the Plaintiff ſhall have the Writ 0 
of Eſtrepment againſt rhe Defendant out of the Common Pleas, if he 
will, or out of the Chancery. 2 H. 6. 13. 

If a Man ſue RI utrum againſt ſeveral Tenants, as he may, or ap 
Scire facias againſt ſeveral Tenants, there he may have an Eſtrepment 
againſt any of the 'Tenants, and not againſt them all. And fo it ſeem. 
eth if a Formedon be brought againſt two "Tenants jointly, the Deman- 
dant may have an Eſtrepment againſt one Tenant only. 


E. 2. Eſtrepment 11. Joint-tenancy at the Original is a good Plea ; otherwiſe to ſay, that he waz 
Joint-tenant at the Time of the Judgment given. 


9 H. 5. 15. 
Quere if Par- 
ceners o 
Lands in 
Tail ſhall 
have a Writ 
of Partition. 


[ 62.] 


And in a 
Eſtrepment directed to the Sheriff of London, as appeareth by the 
Regiſter. 


Writ de Partitione facienda. 


5 HE Writ de Partitione facienda is ſuch: (a) 

Rex, Cc. Si A. fecerit, Ec. ſum B. Ec. oftenſ. quare quum eadem g 
A. & B. inſimul G pro indiviſo teneant tres acras terre cum pertin' de he- 
reditate que fuit M. matris predict A. & B. cujus hered' ipſe ſunt, in 
I. eidem B. Partitioni noſtre inde inter eas ſecundum Legem & conſuetudi- 
nem regni Angl' faciend' contradic', & eam facere non permittit, minus 
juſte, ut dicit', & habeas ibi Sum*, & hoc Breve. | 

And if the Husband hath one Part of the Land by Purchaſe, and ; 
the other Parcel in the Right of his Wife, and another Coparcener hath 
another Part as one of the Heirs of the common Anceſtor ; then the 
Husband and the Wife ſhall have a Writ of Partition againſt the three 
Coparceners, and the Writ ſhall be ſuch : 

Rex Vic, &c. Si I. & M. uxor ejus ſecer, Oc. fam” M. Ec. often. 
gquare cum idem I. ut in jure ipſius M. de pur parte ipſorum de Manerio de 
T. quod fuit A. patris prediff M. crjus una hæred iſpa eſt, contingent 
idemque I. virtute Feoffamenti ſibi per F. filiam & alteram heredem praditt 
A. de purparte ipſius F. de eodem Manerio contingent” facti, ac pref. M. 
filia & tertia har. ejuſdem A. inſimul & pro indiviſo teneant Maneriun 
pred” cum pertin', eadem M. Partitione inde, Oc. | 


And 


(a) If he counts of an Eſtate-Tail in the Writ the Land is not in Demand, but only 
| Anceſtor, tis ſufficient without ſhewing the Poſſeſſion acirmed (or aſcertained) 
the Commencement thereof, for in this Dyer 79.6. 


Furis utrum ſued in London, a Man ſhall have a Writ of Q 
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And there is a Rule in the Regiſter ſuch, that is to ſav, that Army 34 E. 3. 
12. at ork, was ſealed a Writ de Partitione facienda betwixt Strangers; Partition 14. 
and there it was ſaid, that a Man ſhould have the ſame in every Caſe 

without de bereditate in the Writ : And it's there ſaid, that that Writ 
was never ſeen before. 

And if a Man will ſue a Writ of Partition for Lands in London, 
then he ſhall have a Writ unto the Mayor and Sheriffs of London in the 
Nature of an Audita querela, and the Writ ſhall be ſuch : 

Rex Majori & Vie Lond' ſalut'. Ex parte S. de H. & I. Axor ejus 

WES mwobis ef oſtenſ. quod cum ipſi R. & S. _ pro indiviſo teneant nnum 
WE meſuag* cum pertin in Lond' idem R. & S. Partitioni inde ſecundum Le- 
deen & conſuet' ejuſdem Civitat' ſaciend contradic', & eam Feri non per- 

mitt', in ipſorum S. & I. dampnum non modicum & gravamen, & contra 

Cmſactud* in Civitate illa hactenus obtentam & approvatam : Vobis igitur 

precip', quod andita . S. & I. in bec parte quere, & vocatis coram 

wobis R. & S. anditiſque binc inde partium rationibus, iiſdem S. & I. in 
X premilſſis ulterius fieri faciatis quod de jure & ſecundum Conſuetudinem Civitatis 
is 3 fuerit faciend', ut battenus in caſe conſimili fieri conſuevit. 

= T-/te, Oc. 

130 by that it appeareth that by the Cuſtom of London one Joint- 
EE tenant, or Tenant in common, ſhall have a Writ of Partition againſt 
bis Companion. 1 
And Partition may be made in the Chancery, where one of the Co- 38 H. 6. 9. 
parceners is in Ward to the King. 

And Partition may be made of an Advowſon or of a Reverſion, 11 H. 4. 61. 
that one ſhall have the Reverſion of ſuch Acres, and another ſhall 28 H. 6. 2. 
bare the Reverſion of other Acres; and ſuch Partition may be with- 9 Aff 23. 
out Deed. 6 E. 3. 47. 3 A* 9. 49. 
EE And it appeareth in 3 E. 4. that Tenants in common may make Par- 410g - oy 
== tition by Deed. 
| And Partitions betwixt Husbands and Wives ſhall bind the Wives, if 9 U. 6. 5. 9. 
they be equal. And by Partition made of a Manner without ſpeaking 19 H. 6. 23. 
of the Advowſon, the Adyowſon doth remain in common. And Joint- * — * 
tenants do make Partition of a Mill without Deed, and adjudged good. JE. 4 
we 7.4” E. 3. 5 H. J. 22. 7. A 19. 45 E. 3. 12. 19 H. 6. 25. 
(a) If one Coparcener doth leaſe her Part unto another Coparcener that they 

for Years, yet ſhe ſhall have a Writ of Partition againſt her Siſter du- 0. 


A 


„ing the Term of Years. 22 E. 3. 57. (17.) Dyer 52. — 5 I 
» WES Afﬀeer Partition in the Chancery, ſhe which is within Age, after ſhe 21 E. 3. 31. 
EE cometh of full Age, if ſhe have too little, ſhall have a Writ de Partitione Partition 10. 
= facienda Thorpe. 


= (*) See 21 E. 3. 1 4. b. In a Parti” — altho* he Counts ad Damnum, yet no Da- 
ay <4, by 4. againſt B. who pleads, that mages ſhall be recovered, and therefore 
be Plaintiff had Jeaſed to him his Pur- à Partition was awarded with « Saving of 
d = pry for five Years, and that, ſaving to the Term, and by Candiſb the like Law is 
* — his ſaid Term, he is ready to make in a Nuper obiit, Account, Perambulatione fa- 
15 e e and always has fo been, and his cienda. But by Strange and Martyn, the 
1 roteſt was entered on the Roll. Stv. Plaintiff ſhall recover Damages. 7 H. 6. 
„ ee Pamages, Replied, that ho had not 33. 6, : 
dn always ready, Ez now allecatur. For 
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The Reme- 
dy is onl 
by Scire fa- 


clas. 


10 E.1. Par- 
tition 21. 
Co. Lit. 4. 
Hil. 34 E. 
Welden and 
Bridgwater's 


Caſe ac. 
Co. Lit. 4. 4. 


V. 57. Lit. 


ac. 20 H. 6. 
14. 


20 H. 6. 1. 
Not good by 
his ordinary 
Seal. 8 H. 6. 
3. The Arch- 
deacon doth., 
certify, and 
it is ſaid that 
he was Ordi- 
nary imme- 
diacc, and 
yet it is 
doubted 
whether 

ood or no, 

cauſe the 

King cannot 
have Benefit 
to ſeiſe Tem- 


poralties, for 
that he hath 


not Tempo- 
ralties as a 


Biſhop hath. 


facienda againſt her Siſter ; or a Scire facias, upon the Record of the 


Writ de Partitione facienda. 


Partition in the Chancery, againſt her Coparcener, which ſhall be re. 
turned into the Chancery, Ec. to ſhew wherefore new Partition or Ex- 
tent ſhall not be made, Qs. ; 

And Partition betwixt Coparceners, that one ſhall have the Occupa. 
tion of the Land from Eaſter until Auguſt, ſolely and in Severalty to her 
ſelf, and then that the others ſhall occupy the Lands ſolely and ſeveral. 
ly from Aiguſt to Eaſter, yearly to them and their Heirs, is adjudged a 
good Partition in the Time of King E. 1. Co. Lit. 167. b. 

And by the ſame Reaſon it ſeemeth a good Partition, if two Copar. x 
ceners have two Manors by Deſcent, and they make a Partition, that 
one ſhall occupy one Manor one Year, and the other the other Manor 
for that Year, and then that he who occupied one Manor one Year, 
ſhould occupy the other Manor for the Year following ; and ſo they and 
their Heirs ſhall change every Year, and occupy the Manor which the 
other Coparcener did occupy the Year before. 

And alſo Coparceners may make Partition for Term of Life, or for | 
Years. 20 H. 6. 13. Lit 57. 

And alſo Partition, that one ſhall have the Land which is entailed, y 
and the other the Fee-ſimple Land, is a good Partition; and the Pro- 
ceſs in this Writ is Sum, Attachment, and Diſtreſs infinite. (a) 


* - 3 " fi * . 

* 8 *> 
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(b) Writ de Excommunicato capiendo. 


EFORE this Writ ſhall be granted, the Contumacy and Con- 

tempt made by the Party unto Holy Church ought to be certified 
into the Chancery by the Biſhop, by Letters under his Seal. But this 
Certificate by Letters may be made into the Chancery by a Biſhop e. 
le&, before he be conſecrated: And alſo the ſame may be certified by 
Letters of the Chancellor or Vicar-General, when the Biſhop is beyond 
the Seas, or out of his Dioceſe, in remotis agend, &c. And althougi 


o < wor e 
. 


that the Biſhop be in his Dioceſe, yet the Certificate of the Vicar- Ge. 


neral by his Letters unto the Chancery, reciting that the Biſhop is * 
remotis agend', is good, and ſhall not be traverſed. And in Time c 
Vacation of the Biſhoprick, the Certificate ought to be made by tht 
Guardians of the Spiritualties for the Time being, or by the Archbiſhop, 
Sc. if he be Guardian of the Spiritualties. | 
And upon this Writ he ſhall have an Alias and a Pluries, and if ther i 
are not anſwered, an Attachment againſt the Sheriff, directed unte 
the Coroners, returnable in the King's Bench. * 
| n 


(a) If there be Lord, three Coparce- a Diviſion of the Seigniory paramount! 
ners Meſnes, and a Tenant (of the Mcſ- for now the Lord 'nult make ſeveral Av 
nalry,) and one of the Coparceners pur- ries. See 36 H 6. 7. Co. Lit. 167. b. 
chaſes the Tenancy, this is not only a (b) Paſ. 24 Car. 2. B. R. (L. R. 139) 
Partition of the Meſnalty being thereby Note ; By Hale, the Sheriff cannot bret 
cxtinguiſhed for a third Part, but tis alſo the Houſe on an Excom Cajiend 


Writ de Excommunicato capiendb. 


And if the Excommunicate hath made Satisfaction unto the Church 
for his Contumacy and Contempt, Sc. then the Biſhop or Vicar-Gene- 
ral, or the Guardian of the Spiritualties, Ec. as before is ſaid, _— to 
certify the King in the Chancery, that rhe Party hath made Satisfaction 
unto the Church for the Contempt, & and thereupon he ſhall have 
ſuch Writ to the Sheriff, iz. (a) 

Rex Lie Linc ſalut'. Cum S. & I. quos ad denunciationes Decani & Ca- 
pituli Eccleſiæ beati Petri Ebor* ſede vacaute, or thus, ad deninciation' 
dener Patris A. Winton' Epiſcopi, tauguam excommunicatos, & claves 
contempnentes, per corpora ſua, ſecundum Conſuetud'. And, per te juſticiari 
preceperimus, donec ſanctæ Eccleſiz tam de contemptu quam de injur ei 
ilata ab eis fuerit ſatisfatt* ; jamque ex ipſis Decan” & Capitulo, or thus, 

ab ipſo Epiſcopo Abſolution” beneficium in form meruerunt oltiner', ficut tidem 
; Decanus & Capitul, or thus, ſicut idem Epiſc” per Literas ſuas patentes 
, nobis fignificaver', vel ſgnificavit : Tibi precipimns, quod ipſos S. & I. a 
4 priſona qua detinent* fi ea occaſione, & uon alia, detinen” in eadem, fine 

1 WE dilatione deliberari facias, &c. 

3 And if the Sheriff will not execute that Writ, he ſhall have an Alias 
and a Pluries, and Attachment againſt the Sheriff, directed unto the 

Coroners, returnable into the King's Bench. 

C And if the Party excommunicated, who is ſo taken and in Priſon, 
offer ſufficient Caution or Surety, to abide the Ordinances and Rules of 
the Holy Church, and the Judges there and the Ordinary do refuſe 
for to take ſuch Caution or Surety, then he may have another Writ 

unto the Biſhop to admit of his Caution, and the Writ is ſuch : 


„ 
1 (b) Writ de Cautione admittenda. 
3 
bv EX wenerabili, &c. Ex parte A. Cim ad denunciationem veſtram 
ond tanguam excommunicatum & claves Eccleſia contempnen', per corpus 
ul um, ſecundum Conſuetudinem Ang}, per Lic“ noftrum Lincoln”, Ec. 2 
Ge. ctari præceperimus, donec fanct Eccleſiz, Ec. eſſet ſatisſactum; Nobis ef 
1s * oftenſum, quod licet idem A. vobis frequent” obtulerit idoneam Cautionem de 
ec A parend” mandatis Eccleſiæ in forma juris, ut per hoc Abſolutionis benefi- 
the Wn cium conſequi poſſet, vos nibilominus Cantionem bujuſmodi ab eo admittere 
ſhop, | 0 hattenus recuſaſtis, de quo miramur : Et quia nolumus quod idem A. diu- 
19 'tns in priſena contra juſtitiam detineatur, Vobis mandamus, quod, accepta 
cher U 4 pra 


(a) Sce Lib. Parl. 25 E. z. N. 31. A ſcience at that Time were ſuch, that both 
Petition, that no Ex onmunicato cap”, ſhall were there denied. Tho' it is hoped 
iflue before a Scire ſactas againſt the Party, Mankind will at length have their Eyes 
to know whether the Caſe be Lay, that ſo opened to ſee the Miſchiefs occaſioned by 
the Party may reverſe it if the Matter be this Writ. W. Bobun. 
| Lay, or ſhew the Matter where the (b) See Bacon of Government 113. touch- 
5 8 Ex om. cap” is . againſt him: But ing this Writ. 
. 13 i it ſcems the Keepers of the Kings Con- 


ö 


Mrit de Cautione admittenda. 


PE 

a prefato A. Cantione prædicta, ipſum A. a (a) priſona qua occaſione præ- 
miſſa detinet' deliberari mandetis, alioquin quod noftrum eft in bac parte 
exequemur, c. 

And if the Biſhop will not ſend unto the Sheriff to deliver the Per- D 
fon ſo excommunicated, then he ſhalt have ſuch a Writ out of the 
Chancery for to deliver him. 

Rex Vic“, Sc. Ex parte A. qui ad denunciation” venerabil”, Ec. and 
rehearſe the Writ ſent before unto the Biſhop for Deliverance of the 
Priſoner, Sc. Et quia nolumus quod idem A. dintins in priſona contr. juſtitiam 
detineat” ; Tibi prœcipimus, quod in propria perſon” tua accedas ad prefar 
Epiſc', & ex parte noſtra moneas & efficacit indices, ut, accepta ab eodem 
A. Cautione præd, ipſum A. a priſona praditta mandet deliberari. Et ſi 
idem Epi ſcopus vel Cuſtos in preſentia tua id facere noluerit, tunc ipſum A. 

a priſona prædicta, ſi ea occaſione, & non alia detineatur in eadem, delibe- 
rari fac. Teſte, Ec. 

And upon this Writ he ſhall have an Alias and a Pluries unto the g 
Sheriff; and if he do not ſerve the Writs, he ſhall have Attachment a- 
gainſt the Sheriff, but ſo ſhall he not have againſt the Biſhop, Ec. 

And if the Biſhop do certify by his Letters into the Chancery, that p 
he hath ſent unto his Official or Archdeacon to abſolve the Party Ex- 
communicate, then the Party ſhall have a Writ unto the Sheriff rehear- 
ſing theſe Letters, Sc. Vobis præcipimus, quod præd' A. cum vob“ con- 
ſtare poterit ipſum ab Excommunicatione ſua pred” per pred” Officꝰ vel Ar- 
chidiacon” abſolvi a priſona qua detinet', fi ea occaſione, & non alia, deti- 
neat” in eadem, fine dilatione deliberari fac*, Sc. Teſte, c. 

And upon that Writ he ſhall have an Alias, Pluries, and Attachment 
againſt the Sheriff, if he do not ſerve the Writ. : 

And yet it ſeems that rhe Official or Archdeacon to whom the Bi- 
ſhop hath ſent his Letters to abſolve the Party is not bound to certify 
the Sheriff that he hath ſuch Letters ; bur the Sheriff ought to go or 
| ſend to them to know the Truth thereof, and thereupon to deliver the 
| Party : And the Biſhop, or he who excommunicated him, and upon 
ö whoſe Certificate the Party was taken, may command the Sheriff to 
[8 deliver him, as it appeareth by the Writs in the Regiſter. 
| And if a Man be excommunicated, and taken by a Srgnificavit, and H 
| after offers Caution unto the Biſhop to obey the Church, and the Bi- 
ſhop do refuſe, for which he ſueth a Writ to the Sheriff, to go unto 


the Biſhop, and to warn him to take Caution, Sc. now if the Biſhop 
| think in his Conſcience, or ſtandeth in Doubt whether the Sheriff will 
9 deliver him by that Writ, the Biſhop may purchaſe another Writ di- 
rected to the Sheriff reciting the Caſe, and in the End thereof, T1bi 
[64.] precipimus, quod ipſum A. a priſona pradit?”, niſi in præſentia tua cautionen 
pignorat ad minus eidem Epiſc“ de ſatisfaciend* obtulevit, nullatenus delibe- 
res abſque mandato noſtro, ſeu ipſius Epiſcopi, in bac parte ſpeciali. 
Teſte, 2 | 


And 


(a) Sec Rot. Clauſ. 7 H. 3. (5.) M. 2. ture, Cc. infra Es leſiam abſolvere vetitis. Qa 
the Canons Temt. H. 1. 


f 


Writ de Cautione admittenda. 


A And if the Biſhop do take Caution of the Party to obey Holy 
Church, then the Biſhop may certify the ſame into the Chancery, and 
thereupon the Party ſhall have a Writ unto the Sheriff for to deliver 
him. 
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B And if the Sheriff do deliver ſuch Perſons excommunicate without Regiſter 67. 
Order of Law, then upon Complaint of the Biſhop into the Chancery, * Lutw. 125. 


he ſhall have a new Writ unto the new Sheriff rchearſing the Matter, 
commanding him to take the ſaid Perſon, and to detain him in Priſon ; 
and alſo in the ſame Writ he ſhall command the Sheriff, to make the 
old Sheriff to anſwer the King in his Bench for the Contempt : And 
if the Sheriff who ſetteth the Party at large be yet Sheriff, then it ſeem- 
eth the Writ ſhall be awarded unto the Coroners to apprehend the 
Party-excommunicated, and to cauſe the Sheriff to appear, Ec. as before 
is ſaid. 

And if a Man be excommunicated before the Chancellor of Oxford, 
Sc. and the Chancellor doth certify this Excommunication into the 
Chancery, Sc. upon the ſame Certificate the King ſhall award a Signz- 
ficavit unto the Sheriff, to apprehend the Party; and the Writ ſhall be 
ſuch : Quum nos de gratia noſtra ſpeciali conceſſerimus, (a) quod Cancellar. 
Univerſitat” Oxon', 9, pro tempore fuerit, per Literas ſuas patentes Cancel” 
noſtro Angl pro tempore exiftent” ſignificare poſſit & certificare de nominibus 
 ſingulorum de juriſdiftione pref* Cancellar” Oxon' qui majoris Excommuni- 
cationis vinculo fuerint innodati, & quod dict“ GancelP noſtro, qui pro tem- 
pore ſuerit, Brevia noſtra fieri & ſub magno Sigillo noſtro conſiguari fac* pro 
captione eorum qui ſic per dictum CancelP Oxon' fuer” excommunicati, & 
per quadraginta dies (b) perſeveraver” in ead ad ſignif. ſive certif. ipſius 
CancelP Oxon' ſupradict', prout in Liter” noſftr” patent” inde conſectis ple- 
nius inde continet' ; ac Johan' F. Cancel Univerſitatis præd', Sc. per 
Literas ſuas, Oc. quod W. de B. Ec. ſue juriſdictiouis propter ſuam, Ec. 
as in the Writ. And Quere if the Univerſity of Cambridge have ſuch 
Privilege; it ſeemeth they have. 

D If a Man be ſued in the Spiritual Court, and he purchaſe a Prohibi- 
tion and deliver the ſame, and notwithſtanding they proceed, for which 
Cauſe the Defendant ſueth an Attachment upon the ſame Prohibition, 
and pendant the Attachment, the Defendant in the Spiritual Court is 
excommunicated, and the ſame certified into the Chancery, by reaſon 
whereof a Significavit is awarded unto the Sheriff againſt the Defendant 
for to take him: Now the Defendart may come into the Chancery, 
and ſhew how that he had a Prohibition, and an Attachment thereupen 
againſt the Party, and that pendant the Attachment he is excommuni- 
cated, and the Significavit awarded to take him. (c) Now upon that 
he ſhall have a Szperſedeas directed unto the ſame Sheriff, reciting all the 
U 2 Matter, 


2 H. 4. 3. 


(a) Vide Lib. Parl. E. 1. 194. Rot. pat. forty Days there might be an Appeal to | 


9 E. 3. Pars 1. M. 10. Pat. 12 E. 3. Pars the Court of Nome. 
2. M. 8. Pat. 14. E. 1. Pars 1. M. 47. (eh) See the like Writ, Rot. Clauſ. 7 H. 3. 
Pat. 21 E. 3. Pars 3. M. 22. Pat. 26 E. M. 6. Ouia conſtat nobis in Mandatorio noſtro 


3 Pars 1. M. 24. F nog ſuiſſe Circumventos. 
(b) See 20 H. 6. 25. That within the 


| 
. 
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Matter, commanding him not to take him ; and if he do take him for 
the Occaſion aforeſaid, that he deliver him donec Placitum dicti Attachia- 


ment fuerit diſcuſſ* Ec. And this Writ ſhall iſſue out of the Chancery, 


(a) if the Attachment be not returned into the King's Bench. But if 


the Attachment be returned into the King's Bench, then he ſhall have 


this Writ of Superſedeas out of the King's Bench, or out of the Chan- 
cery, at his Pleaſure. And it ought to appear by the Certificate of the 
Biſhop that he hath been excommunicated by the Space of forty Days, 
before the S:/gnificavit ſhall be awarded. 


And if a Man he ſued in the Spiritual Court, or the Biſhop ſue or E 


cite him Ex officio, and excommunicate him, and certify the ſame into 


the Chancery, and upon the ſame a Significavit is awarded unto the 


Sheriff for to apprehend him, Cc. and afterwards the Official by Letters 
certify into the. Chancery, that he hath appealed from that Sentence 
unto the Court of Rome, or unto the Court of Canterbury, Ec. then 
upon that Certificate he ſhall have a Writ of Sperſedeas directed unto 


the Sheriff, reciting that he hath appealed, commanding him not to ap- 


prehend him pendente Appcllationis negotio ſupradiff ; or thus, To ſur- 
ceaſe, donec de Conſilio noftro aliud inde duxerimns ordinand”, vel uſque talem 
diem; or thus, To ſurceaſe, Sc. and he hath apprehended him ea 


* occaſione, tunc ipſum a priſona præd qua, Ec. deliberari faciat, Ec. 


And after the S$/gnificavit awarded againſt the Party, if he bring 
the Pope's (b) Bulls into the Chancery, teſtifying that he hath appealed 
from that Sentence, Ec. he ſhall thereupon have a Superſedeas unto the 
Sheriff; and in the Syperſedeas it behoveth not to make Mention of 
the Pope's Bulls, but to ſay, quod ficut per inſtrumenta publica, Ec. 
And he — to prove his Diligence in ſuing his Appeal by Witneſſes, 
or by Oath, and within the Vear of the Time of his Appeal ſued. 
And the Rule in the Regiſter is, Writs of Superſedeas ( hanging Appeals ) 


ought not to be ; if it do not appear upon Record in the Chancery that 
the Sienificavit is granted and paſſed, Ego. | 


* 


And this Writ of Significavit doth not lie but where a Man is ex- F 


communicated by a Special Name, and in a Special Suit againſt him by 
the Ordinary Ex officio, or by the Party; for that is called Sententia 
majoris Excommunicationis, and upon Certificate thereof in the Chan- 
cery doth the Writ lie. But where he is not eſpecially excommunica- 


ted, 


(a) But yet by Morris and Thorp, in the Note well. 14 H. 4. 14. where on a Sen- 


tke Caſe, they would not grant a Super- 
ſe leas out of Chancery, while the Common 
Pleas, where the Attachment is return- 
able, is open. 38 E. 3. 14. 

(b) So that an Appeal to Rome was ſuf- 
ficient for a Sujerſedeas. 20 H. 6. 26. Yet 
a Repeal of an Excommengement made 
dy Judges delegaced by the Pope was not 
ſufficient to make one reſponſible againſt 
a Certificate of Excommunication by the 
Archbiſhop. 16 E. 3. Excom' 4. And 


rence given at the Court of Rome, a Dele- 
gacy was made to the Archbiſhop of Canter- 
bury, to execute the Excommengement, yet 
the Party was ſtill reſponſible, for that 
the Archbiſhop did this not as Archbiſhop 
or Judge, but only as an Officer, and 
therefore he cannot abſolve him till A- 
greement made with the Party. See Ret. 
Parliament. 8 E 2. M. . Petitio abbati 4 
R:fford. 


54 
. 
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ted, Cc. (a) although that the Biſhop certiſy that he is excommuni- 
cated in Sententia Excommunicationis, upon that this Writ of Significavit 
doth not lie, for they ought to expreſs the Cauſe, and ſue againſt him 
ſpecially in the Certificate. 

Upon an Excommengement certified by the Pope's Bulls, a Significavit 
ſhall not be granted. 


Abbot. who hath ordinary Juriſdiction, of an Excommengment in 
Chancery, a Significavit ſhall not be granted. | 

A If a Biſhop certify in Chancery, that another Biſhop hath certified 
him that the Party is Excommunicate in his Dioceſe, and fo hath re- 
mained by the Space of forty Days; the ſame Certificate is void, and 
a Significavit ſhall not be granted thereupon. 

B If a Man be excommenged in the Spiritual Court, and the Biſhop 
certify the ſame in the Chancery, and hath a Writ of Significavit direct- 
ed unto the Sheriff to apprehend the Party, and the Defendant do 
appeal unto the Court of Rome, and hath Bulls and Inſtruments exhibit- 
ed into the Chancery to prove the ſame; then upon theſe Bulls, Ge. 
ſhewed in Chancery, he ſhall have a ſpecial Scire facias, rehearſing all 
the Matter directed unto the Sheriff, to warn the Party at whoſe Suit 
he was excommunicated to appear in the 5 at a certain Day, to 
ſnew Cauſe why he ought not to ſurceaſe to apprehend the Party ſo ex- 
communicated depending the ſame Appeal; and alſo commanding the 
Sheriff to take ſufficient Sureties, who will anſwer Body for Body, for 
him who is ſo excommunicated, to purſue, Oc. and to do unto the 
Party as the Court ſhall award, and that then he do ſurceafe to appre- 
hend him. And if the Sheriff return the Writ of Scire facias, that he 
hath warned the Party, and hath ſent that Writ unto the Bailiff of the 
Liberty, who had given him Anſwer, that he had warned the Party 
at whoſe Suit he was ſo excommunicated, to appear in the Chancery at 
the 


(a) Nota; Excommunicatia aut ſertur a ju- © Prohibition is brought againſt the Biſhop; 
re, cy tunc eſt fœna delift', vel ab lomine & but on a general — it ſhall 4 
tunc eſt jaena Contumacie in non veniendo vel intended to be for the ſame Cauſe as is in 
parendo, utraq; autem ve! Major quia privat a the Prohibition. 28 E. 3. 97. 4. 22 E. 4. 
Re-ejtione Sacramentor' & ab hominum conſor- 20. 4. 20 E. 3. Excam. 9. 15 H. 7. 16. Seo 
1% qualis eft bodie in uſu, and is commonly 3 H. 4. 3 6b. 

called at this Day, Excommunicatio wel mi- (b) See 11 H. 4 64. a. by Hankf. at the 
nor que excludit a Precept Sarramentor' eſtq; antient Common Law, a Commiſſary might 
lata vel a lege ut per Excommunicationem Ex- eertify Excommunication , but he was re- 
emmunicato, vel ab bomine licet raro. Lib. de ſtrained by Parliament. 

rubric. de Sententia Excom. Note; In And note the Cauſe why none inferior 
certifying an Excommengment, the Cauſe to a Biſhop can invoke the Aid of the 
muſt be expreſſed, and if not ſufficient, temporal Arm. Eindw. De Senten. Excom. 
the Party ſhall have a Writ out of Chan- oap. Praterea, &.. Sce 11 H. 4. 64 ) B. 44 
ecry to aſſoy] him. 14 H. 4. 14, It ſeems 14. but otherwiſe of eommicting of Admis 
the Cauſe need not be certificd , but where niſtrations ar Probate of Wills. 


2 


| 


6. 


If a Biſhop certify an Excommengment into the Chancery, made in [ 65. J 
Time of his Predeceſſor, and the Contumacy, Sec. he ſhall have a Sig- 
nificavit thereupon : But upon the Certificate of the Commiſſary (b), or 14 H. 4. 14. 
Official, of an Excommengment in the Chancery, and of the Contu- 8 H. 6. 3, 


macy a Sign:ficavit ſhall not be granted; nor upon the Certificate of an ay 7g _ 


* 


E. 4. 15, 
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the Day given by the Writ, Sc. Now if the Party who was returned 

warned doth not come to appear, then he who was excommunicated 
ſhall have another Writ unto the Sheriff for to deliver him, c. if he 
hath apprehended him; and if he hath not taken him, that he do ſur- 
ceaſe for to apprehend him, c. | 

And if a Man be excommunicated by the Biſhop, and after the Vicar- 

General certifieth the ſame into the Chancery, becauſe the Biſhop is i» 
remotis, for which a Significavit is granted, and he is taken by it; and 
then he who is apprehended, by his Friends ſheweth in the Chancery 
how that he hath appealed unto the Court of Canterbury, which he 
followeth with Effect: Upon this Surmiſe he ſhall have a Writ. unto the 
Sheriff, who hath the Party excommenge in his Cuſtody, commanding 
him that he warn the Biſhop or the Vicar-General, and him who ſued 
the Proceſs againſt the Party exco:amenge to appear in a certain Day 
in the Chancery, to ſhew wherefore the Party ſhould not (pendent? 
Appellatione) be delivered; and alſo to cauſe the Party excommenge 
under ſafe Cuſtody to come, and to do as the Court ſhall conſider in 
the ſaid Cauſe. | | 

If the Biſhop do excommunicate a Man, and certifieth the ſame into 
the Chancery, and thereupon a Significavit is awarded, and the Party 
taken thereby, and he ſueth Appeal in the Court of Canterbury, or of 
Rome, &c. and hath a Scire facias againſt the Biſhop as aforeſaid, and 
againſt the Party, to anſwer in»Chancery, and ſhew Cauſe why he 
ſhould not be delivered; by which the Biſhop and the Party are warned, 
and appear not, for which Cauſe the Party is delivered: Now if he 
who is excommunicated will ſue any Action in the Common Pleas, or 
in the King's Bench, or elſewhere, if he think the other Party will 
plead the Excommunication againſt him in the Common Pleas, or elſe- 
where, then he ſhall have a ſpecial Writ of Siguificavit unto the Juſtices 
of the Court where he ſueth, rehearſing all the Matter as aforeſaid, 
Ec. commanding them to proceed ſecundum Legem & conſuetudineit 
Regni. 

If the Biſhop certify into the Chancery an Excommunication made | 
at the Suit of any one, and thereupon a Significavit is awarded, and the 
Party apprehended; now he who is apprehended may by his Friends 
ſhew in the Chancery, that he ſued an Appeal from that Sentence in 
the Court of Canterbury with Effect, and by Scire facias againſt the Bi- 
ſhop, and the Party at whoſe Suit he was excommunicated, returned at 
a certain Day into the Chancery : And thereupon he ſhall have a Writ 
unto the Sheriff, rehearſing all the Matter, commanding him thereby 
to warn the Biſhop and the Party to be in the Chancery at the Day of 
the Return of the Writ, to ſhew what they can ſay wherefore the Party 
ſhall not be delivered; and alſo by the ſame Writ commanding the 
Sheriff that he take ſufficient Sureties of the Party excommunicated to 
appear in the Chancery at the ſame Day, and to carry him back aga!" 
unto Priſon, if the Court at the ſame Day ſhall ſo think fit; and in the 
mean Time to let him go at large by his Sureties, Oc. and then if at 
the Day of the Return of the Writ the Party excommunicated * 

n 
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not appear, nor his Bail, then ſhall a new Writ be awarded unto the 
Sheriff to apprehend the Party excommunicated again, Cc. donec ſantie 
Eccleſia tam de contemptu quam de injuria ab eo fuerit ſatisſactꝰ; and alſo 
to arreſt the Bail, to appear before the King in his Bench at a certain 
Day, Ec. ad ſatisfaciend' tam nobis quam pref. Epiſcopo, and him at | 
whoſe Suit he was excommunicated ; and farther to do as the Court ſhall | 
award. And if at the Day given in Chancery by the Writ of Scire fa- "Y 
cias, the Biſhop, and the Party at whoſe Suit he was excommunicated, 
do appear, and alſo he who was excommunicated, and the Matter can- 
not be determined that Day; then Day ſhall be yu over unto both 
Parties, at a certain Day at another Term, Oc. and then the Party ex- 
communicate ſhall have a ſpecial Super/edeas unto the Sheriff, rehearſing 
the whole Matter, commanding him that he do not apprehend him till 
that Day, Ec. if he have not other Commandment from the King, Ec. 
A There are other Writs in the Regiſter which are called Writs of Sig- [ 66.] 
nificavit, becauſe they ſhall not be granted before that the Biſhop hath | 
made Certificate by his Letters under Nis Seal of the Matter in the Chan- | 
cery, upon the which the Writs ſhall be ſo granted. And the Writ is, | 
where a Man is a Clerk convict of Felony, and afterwards makes his 1 
Purgation; now the Biſhop ſhall certify this Purgation into the Chan- | 
cery by his Letters, Ec. and thereupon the Clerk convict ſhall have a 
ſpecial Writ out of the Chancery directed unto the Sheriff, to reſtore 
him to his Goods and Chattels. 
Rex Vie Lincoln' ſalut' Cum C. de P. Perſona Eccleſia de R. nuper de 
raptu uxcris S. & de aſportac* bonorum ſuorum, coram diletto & fidelt noſtro 
W. & ſociis ſuis Juſtic' noſtris, prout mos eſt, eid Epi ſcopo liberatus, ibid 
innocentiam ſuam ſuper eodem criimiue coram eodem Ordinario legitime pur- 
gaverit, ſicut idem Epiſc per Literas ſuas patentes nobis ſignific' ; Tibi præ- 
cipimus, quod eid' C. terras, bona & catalla ſua per te in manum noſtram 
occaſiune pramifſ. capta, 1 fig 1m feeerit ead* occaſione, ſine dilatione reſti- 
tuas, de gratia noſtra ſpecr'ali. Teſte, Ec. 
And the like Writ fo the Heir of the Clerk, after his Death, to de- 
liver the Lands unto him, c. and in the End of the Writ are theſe 
Words, fine dilatione e gr id noftra ſpeciali, by which it ſeemeth that 
theſe Words, de eratia ura ſpeciali, are not neceſſary Words, but 
Words of Form {or the King's Honour, and that the King of Right 
= ought to make {ach Reſtitution. | 
And if a Man do demand his Clergy before the Tuſtices, and reads as 2 
4 Clerk, and the Ordinary is demanded, and cometh not, for which the V. 4 E. Dy. 
Juſtices command the Clerk to Gaol again, Cc. now at the Suit of the ID StamE. 
Ordinary, or of his Vicar-General, unto the King, or his Chancellor, ND 
he ſhall have a Writ out of the Chancery directed to the Juſtices of 
Gaol-delivery, reciting the Matter, commanding them that they ſend 
unto the Gaoler to deliver him unto the Ordinary. 
C And if a Man be taken our of a Church, or out of Sanctuary againſt Sanctuary. 

his Will: Now if the Biſhop certify the Matter by his Letters Patent 
under his Seal into rhe Chancery, ec. defir'n.7 Rettitution ; then the 
Ling ſhall ſend his Writ unto the Juſtices of Gaol-delivery, reciting the 

| Matter, 
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Matter, commanding them to bring back the Party to the Place from 
whence he was taken. | 

If an Abbot or Prior certifieth by his Letters under his Seal, that his D 
Monk, Friar, Canon, is vagrant out of his Order, c. in the Country; 
then upon that Certificate he ſhall have a Writ unto the Sheriff, to 
arreſt and apprehend him, and to deliver him unto his Abbot or Prior, 
Sc. or to their Attorney, to chaſtiſe him according to the Rule of his 
Order, c. 


Writ de Homine replegiando. 


Stamf. 71. 1” divers Caſes a Man ſhall not have this Writ, although he be taken ; 
and detained in Priſon: As if a Man be apprehended for the Death 
of a Man, or be taken by the King's Command ; (a) or if a Man be 
apprehended by the Command of the Chief Juſtice, as it appeareth by 
Weſt, 1. c. 5. the Regiſter. But the Stat. of Meſt. 1. is, that he ſhall not be replevi- 
ſable, if he be taken by the Command of the Juſtices, and doth not ſay 
of the Chief Juſtice. 
And alſo if a Man be taken by the Command of the Juſtices of the 
Foreſt, or if a Man be outlawed, or if a Man abjure the Realm, or if 
a Man be Approver, or if a Man be taken for Felony with the Manner; 
or thoſe who break the King's Priſon, or thoſe who are common or 
known Thieves, or thoſe who are appealed by Approver ſo ſo long a 
the Approvers live, if they be not of good Fame, or for burning of 
Houſes feloniouſly, or thoſe who counterfeit the King's Money, or the 
King's Seal, or thoſe who are taken by Certificate of the Biſhop by a 
Poſt. 189. Writ de Excommunicato capiendo, or thoſe who are apprehended for 
Treaſon, or thoſe who are convict by a Writ of Rediſſeiſin, Ec. all 
theſe Perſons are not bailable by this common Writ de Homine replegi- 
ando. But firſt they ought to make their Fines, or agree with the King, 
and thereupon to have a ſpecial Writ to the Juſtices, or thoſe who do 
keep them in Priſon, reciting how they have been fined, commanding 
them for to deliver them. TY 
8 H. 4. 21. (b) And if two or three Men be taken and impriſoned, they may ſue a! 
bur 8 H. 4. joint Writ de Homine replegiando. And yet H. 8 II. 4. 31. ſuch a Writ 
8 1 ſued by two was abated; but yet it ſeems the Law is, they may ſue 
4 2 ©? jointly, and the Writ ſhall be ſuch : 
Rex Lic Lincoln', Ec. Præcipimus tibi, quod juſte & fine dilat' replig 
fac B. C. & D. quos tu ipſe cepiſti & captos tenes ut dicitur; vel, quos D. 
E. cepernnt & capt” tenent, ut dicitur; niſi capti fuerint per ſpecial pra- 
cept” noſtrum, vel capitalis Fuftic' naſtri, vel pro morte homin', vel pro pt 
2 Nofiriy 


(a) See 14 H. 6. 8. A Diverſity where may he diſcharged by them, without any 
one is impriſoned on a Suggeſtion without Writ from the King; but it is otherwil 
Writ, as by Juſtices of Peace, Magiſtrate if they are impriſoned by Writ. 
of a Town, or Lord of a Vill or Manor, (b) See accordant 8 E. 4. 16. 4. 12 E. 
on the Statute of Labourers, c. there he 4. con. 8 H. 4. 21. b. 
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woſtra, vel pro aligio alio recto, quare ſecundum conſuet* Angl' non ſint re- 
pleg* ; ne amplins clamorem inde audiamus pro defetiu juſtitie. Teſte, &c. 

And upon that he ſhall have an Alias and Pluries, and Attachment, 
if need be. But if he who apprehendeth the Man do claim him as his 
Villain, and the ſame is returned by the Sheriff upon the Alias or the 
Pluries, then the Plaintiff ſhall have another Writ of P/uries to the She- 
riff thus : 

Rex, Vic, &c. Quum tibi plur' præceperimus, quod injuſte, Sc. W. quent 
H. cepit, & capt tenet, ut dicitur, niſi capt” eſſet, c. non ſit replegiabilis, 
wel nobis cauſam ſignificares, quare, &c. ac tu nobis retornaſtt, quod acceſſiſti 
ad Manerium pradit? H. ad replegiand' ibidem pred” W. juxta tenorem 
mandati noſir prad', ſed pred” H. deliberation” curporis ipſius W. nen Feri 
permiſit, eo quod aſſerit ipſum W. eſſe nativum & fugitivum ſuum Manerit 
ſui præd' clamando jus nativitatis & ſervitutis in perſona ipſius W. infra do- 
minium Mauerii ſui, Sc. Nos nolentes quod præd' W. ſi liber homo ſit, per 
Vj uſiuodi caption” & clameum lege communi deſtituat', tibi præcipimus quod 
ſi pred? W. invener tibi ſufficient” Caution, Ec. eſſendi coram nobis a die 
S. Mich' in xv. dies, c. ad reſpond* pref. H. i, Sc. tunc ipſum W. in- 
terim rep ſac', juxta tenor” mandatorum noſtrorum, Sc. Et nibilominus ſi 
pred” W. fecerit te ſecur de clam” ſuo, Ec. tunc poue per vad', c. pred 
H. qnod fit coram nobis ad diem prædictum, præd W. de captione & clameo 
pred” reſp*. Et habeas ibi nomina Pleg', & hoc Breve, &c. 

And in the ſame Manner it ſhall be done in a Homine replegiando: 
If the Defandant claim the Plaintiff as his Ward, then upon . 64 re- 
turned at the Pluries by the Sheriff, the Plaintiff ſhall have a ſpecial 
Writ as aforeſaid, reciting that he holdeth the ſame Land of the Defendant 
by Socage, and not by Knights-Service; commanding the Sheriff for to 
deliver Ro and to admit the Defendant by Pledges to appear at a 
certain Day, as afore is ſaid, to anſwer unto the Plaintiff, Oc. 


And if a Man be taken within the Cinque Ports, then he ſhall have 


a Writ de Homine replegiando, directed unto the Conſtable of Dover, 
and unto the Warden of the Cinque Ports, or his Lieutenant, in the 
Nature of an Audita querela, and the Writ ſhall be, | 

Rex diletio, Ec. Conftabular” Caſtri ſuz Dover”, Sc. & Cuftod? Quingue 
portuum ſuorums vel ejus locum tenenti, ſalutem. Mandamus vobis, quod au- 
dita querela A. quem B. cepit, & infra libertat” Portuum prædict' captum 
tenet, ut dicitur, vocatiſque coram volts partibus pred”, anditiſque binc inde 
erm rationivus, ipſum A. fi ſecundum Legem & Conſuetud* Portuum pred” 
replegialilis fuerit, replegiari faciatis, uiſi capt” ſit per ſpeciale preceptun 
nſeriums del capitalis Fuſtic naſtri, Ec. ne amplins inde clamorem audia- 
mus pro deſectu juſtitiæ, c. 

And if a Man be taken by the Officers of the Foreſt, then he ſhall 
"ve a Writ de Homine replegiando unto the Keeper of the Foreſt, in ſuch 
Form, viz. 

Lex dilecto & fideli ſuo W. de B. Cuſtodi Frreſte ſue citra Trent', vel 
e's ecum tenenti in Foreſta de S. Mandamns vobis, quod fi A. CB. capts 
2 derenti in Foreſta de S. pro tranſgr” Leuationis per ipſos fucta, ut dicitur, 
"ae iudictat ſunt, inven” vol is, vis. uterque ecrum, duodeciin * & 

| eeales 


11 H. 4. 25. 


2 Park, 


154 Writ de Homine replegiando. 


legales homines de Balliva veſtra, qui eos manucaptant habere coram Juſtic 

noſtris (a) proxim' itinerantibus ad Placita Foreſtæ in Com' N. cum in partes 

illas venerint, ad ſtand recto de tranſg præd'; tunc ipſos A. ES B. ſi ſecun- 

dum Afſ. Foreſtæ replegiabiles fuer præd xii. interim tradas in ball, ſicut 

rel eft: Et habeas ibi nomina illorum xii. hominum, & hoc Breve. 
eſte, Oc. 

43d if the Warden will not bail him, he ſhall have an Alias and 3 
Pluries againſt the Warden, directed unto the Sheriff, to attach him to 
anſwer before the King in his Bench, and to ſhew wherefore he has not 
replevied him, &%c. And in the ſame Writ it ſhall be contained, that he 
call to him the Verderors, to deliver him who is ſo taken in the Preſence 
of the Verderors by good Bail, and that the Sheriff do deliver the ( 
Names of the Bail unto the ſame Verderors, to anſwer before the Ju. 
ſtices in the next Eyre. And no Man ſhall be taken nor impriſoned for 
Vert or Veniſon, if he be not found in the Manner, or indicted ; in 
which Caſe he ſhall be ſet to Bail by the Warden ex Offcio, or otherwiſc 
by Writ, as is aforeſaid, Ec. 

For hunting in the King's Chaſes, or in the Chaſes of other Men,) 
he ought to be ſued at the Common Law ; and for the ſame a Man 
ſhall not be taken and impriſoned, until he be convicted at the Com. 
mon Law in an Action there brought againſt him. But for hunting in 
Parks, Oc. the Party ſhall have an Action within the Year and Day 
upon the Statute of e. 1. cap. 20. But after the Year and Day the 
| King ſhall have Suit. 

Replevinof And if a Man hath any Park within the Bounds of any Foreſt, which g 
Park is not incloſed according unto the Aſſiſe of the Foreſt, E2c. then 
it ſhall be ſeiſed into the King's Hands; and then the Party ſhall have 
a ſpecial Writ of Replevin, to replevy a Park out of the King's Hands: 
And the Writ is ſuch, | 
Rex dilett” & fideli ſuo W. B. Cuſtodi, Sc. vel ejus locum tenenti in H- 
reſta de S. ſalut'. Mandamus vobis, quod Parcum A. de B. & I. qui eſt inf. 
- metas Foreſtæ uoſtræ præd', & qui, pro eo quod non includitur ſecundum A. 
ſam Foreſtæ, captus eſt, ut dicitur, in manum noſtram, ſs ſecundum Aan 
Foreſtæ replegiabilis exiſtat, eidem A. uſque ad adventum Fuſt ic Placit' F- 
reſte in Com' pradift* replegiari ſac'. Teſte, c. 
5 H. 7. 3. In a Homine replegiando, the Defendant claims the Plaintiff for his | 


13 H. 7. 17. 


But 6 E. 4. 8. 
& 12 E. 4. 4+ 


Surety. 


Ins Villain, and the Plaintiff pleads that he is free, and ſaith that the De- 
Opinion is, fendant hath taken his Goods, and prays that he may gage Deliverance, 
that it is in Cc. for which the Defendant doth gage Deliverance. But the Plaintif 
the Judges ſhall not find Sureties that he ſhall re-deliver the Goods, c. if he be 
Diſcretion. found Villain. Cod vi. M. 6 E. 4. 8. 


But in a Homine replegiando, if the Defendant claim the Plaintiff 


chat he ſhall his Villain, the Plaintiff ought to find Sureties to deliver his Body to the 
not find Defendant if he be found his Villain. Quod vid. P. 31 E. 3. | 

In a Homine repleg the Plaintiff was bound in a Recogniſance in 44 
[68.] certain Sum of Money unto the Defendant's Uſe, that he would = 


(a) See int” Rot Ordinationum anno 5 Edw. 2. of Indidments of the Foreſt 


Writ de Homine replegiando. 


him cum effectu; and if the Writ be abated for any Cauſe, yet he ought 


to ſue another Writ for that Taking, Sc. otherwiſe he ſhall forfeit that 
Recogniſance, as it appeareth. H. 8 U. $ | $6 
If a Man ſue a Homine reples and the Defendant claim the Plaintiff 
for his Villain, if the Sheriff return the ſame upon the Alias, or upon 
the Pluries, in the King's Bench, or Common Pleas, where the Writ is 
returnable; then upon Sureties found in Court where the Writ is re- 
turned by the Plaintiff to yield his Body, Ec. he ſhall have a ſpecial 
Writ unto the Sheriff for to deliver the Plaintiff out of Priſon, &c. But 


by the Regiſter he ſhall have a ſpecial Writ unto the Sheriff to take Sure- 


ties of the Plaintiff, and to ſue with Effect, and to yield his Body, if, 
Sc. But the Uſage at this Day is, that he find Sureties in Court, Oc. 


and not to award a Writ unto the Sheriff to take Sureties. ud vid. M. 
84%: 


C And in a Homine repleg if the Sheriff return that the Defendant hath 


eſloined the Plaintiff's Body, ſo that he cannot deliver him; then the 
Plaintiff ſhall have a Capias in Hithernam to take the Defendant's Body, 
and to keep the ſame gruouſque, Oc. (a) whether he be a Peer of the 
Realm, or other common Perſon. And if the Sheriff return Non eſt 
inventus in this Capias in Withernam of the Body, then the Plaintiff ſhall 
have a Capias in Withernam againſt the Defendant's Goods, Cc. Quo 


vide M. 11 H. 4. in Title of Vithernam. 


(b) Writ de Replegiare de Averiis. 


D 5 a Man take more live Cattle than one Beaſt, then the Writ is 
| ſuch, 3. 


(a) A Capias lies againſt a Peereſs of the 
Realm on a Reſcous, returned made by 
the Baron. 1 H. 5. 14. 4. 

(b) Note; A Replevin is Viſcontiel by 
Reaſon of this Clauſe. Et 1 * tam inde 
juſte dedusi fac“. But by the Pluries, with- 
our Queſtion the Sheriff 's Power to pro- 
ceed in the County-Court is determined; 
ns was clearly held by all. If the Sheriff 
does not execute the Writ, but returns E- 
lezzata, it was doubred if the Sheriff ſhall 
exccute the Writ, by Reaſon the Words 
(rel ſe fit) are Conditionals. 2 H. 7. 5. 

Note on the Pluries, the Parties have no 
Lay in Court, but only the Sheriff; yet 
he may return Pledges on the Pluries, or 
on the Replevin if it be found; and yet 
the Plainutf may come at the Return of 
the Plyrier, and take Iſſue on the Cauſe 
returned by the Sheriff, ſo as to entitle 

tumſelf to Damages againſt the Sheriff, 

and the King to a Fine for his Conterapr. 

Lat if at the Return of the Plaries, the 

Plaintiff, and alſo the Defendant appear, 

they may plead, Sc. And allo (by Aſbton) 


Rex, 


If the Defendant appears, he may compel 
the Plaintiff to Count (inſtanter) although 
they have no Day in Court, and by To 
ſame Reaſon may cauſe the Plaintiff to be 
called upon a Nonſuit. 
Bron fleet's Caſe. 2 H. 7. 5. But the De- 
fendant without Doubt is not compellable 
to come in at the Day of the Pluries, but 
if he does, he may plead with the Plain- 
riff, and the Plaintiff may find Pledges in 
Court inſtantly. See R. Enty. 560. b. where 
the Plaintiff at the Day of the Return of 
the Pluries (if the Writ be executed) may 
have an Attachment againſt the Defendant 
ad reſpondend de placito quare cepit Averia, Ef, 
R. Entr. 570. Or if the Sheriff returns 
Elongata, then the Plaintiff ſhall have a 
Withernam, wherein is alſo contained an 
Attachment againſt the Defendant; and 
by the Witherram Day 1s given to both Par- 
ries, ſo that if rhe Withernam be returned 
tarde, then the Defendant at the Day may 
compel the Plainriff to Count ; but other- 
wiſe it is if the Withernam be not returned 
ſerved, becauſe then the Partics _ no 

uy 
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11H. 4. 15. b. 


See 22 H. 6. 21. 
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1 
F Plow. 223. a. 


Writ de replegiare de Averiis. 


Rex, Ec. Pracipimns tibi quad jrfic & ſine dilatione replegiari (a) fac 
bl . B. Averia ſua, que D. cepit & injuſte detinet, ut dicitur ; & poſtea eum 
2 inde juſte deduci fac', ne amplins inde clamorem audianius pro defectu | 
| juſtitiæ, &c. i 
But if he take but one live Beaſt, then the Writ ſhall be, W 


Rex, c. Precipimus quod rept fac B. quendam equum ſuum, vel quod= | 
dam jumentum ſunm, vel bovem ſuum, &c. (b) UII 


Dyer 229. a And if a Man take a dead Chattel, then the Writ ſhall be, 


Rex, &c. Præcipimus, &c. quod rep!” fac? B. Bona & Catalla ſua. And 
in the Count he ought to declare of divers 'Things : But if he take but 
one Thing which is a dead Chattel, then the Writ ſhall be, 

Rex, Ec. Pracipimus, tibi, Ec. quod repleg* fac” B. quodd' rete, vel! 

: quoddam examen apium ſuarum, vel quoddam ferr” molend* ſui. And if the 


Bench or Common Pleas. 


mon Pleas. 


Day in Court but by the Roll, and there- 
fore the Plaintiff cannot be Nonſuit, but 
may Count. 22 H. 6. 22. by Newton. 

A Nonſuit was in Replevy, where the 
Plaintiff did not find Pledges; but if the 
Plaintiff has found Pledpes, and the She- 
rift on the Attachment in the Withernam 
returns that the Defendant Nu., yet it 
ſeems he may come in by a Day on the 
Roll, and the Plaintiff ſhall be called; 
: and if he be nonſuited, a ſpecial Writ of 

Delivery on the Mithernam ſhall be grant- 
ted to the Defendant, and a Return of the 
Beaſts ; notwithitanding the Return of the 
Sheriff, if in Truth the Sheriff had made 
Deliverance of them to the Plaintiff or 
not, and ſo force the Plaintiff to a ſecond 
Deliverance. Dyer 189. Quare if the Writ of 
ſecond Deliverance be not taken away by 
a late Statute. 

(a) And he may count of ſeveral Ta— 
kings, Part at one Day and Place, and 
Part at another Day and Place, 29 E. z. 
23. adjudged, 


Sheriff doth nothing upon this Writ, then he ſhall have an Alias repleg 
Fac, Oc. and in the ſame Writ he may have this Clauſe ; Vel cauſam nobis 
ſignifices, quare mand noſtrum al tibi inde direfF” exequi noluiſti, vel non 
potuiſti, Cc. And then this Writ ſhall be returned into the (c) King's 
And if he do not ſerve this Writ, then he 

ſhall have a Pluries returnable into the King's Bench, or into the Com- 
And in the Pluries is always this Clauſe ; vel cauſam nobis 

ſiguiſites: But not in the Alias repleg', if not that the Party will have it 
put in the Writ. And the Plaintiff may ſue all theſe Writs forth to- 
gether, v2. the Replevin, the Alias and the Pluries, and deliver them 
unto the Sheriff all at one Time, if he ſo ſee good. And if the Sheriff 
doth not return the Pluries, then the Plaintiff may have an Attachment 
againſt the Sheriff, (d) directed unto the Coroners. 


And 


(b) So it may be of a Horſe, c,. and if 
the Sheriff make Deliverance of a Horſe 
to the Defendant, he ſhall not have Tre 
paſs, becauſe he might have claimed Pro- 
perty ; bur of a Stranger's Horſe not Par. 
ry to the Writ, he may have 'Treſpals «- 
gainſt the Sheriff. 14 H. 4. 24. 21 E. 4 16. 
& 54- And Quere, Whether Treſpaſs lies 
againſt the Sheriff for replevying a Strat- 
ger's Beaſt, by the Plaintiff's own Shevitg 
or Diretiion. Kele. 119. per Jod. 

(e) See Dyer 189. A Return in Chancery, 
and note by the Pluries, the Power of the 
Sheriff is determined. 11 H. 4. 49. 

(d) See 44 Af. 15. An Attachment 4. 
gainſt the Sheriff to have a Replevin d- 
rected to the Coroners, and the Sherilt re. 
turns the Attachment & Elongata ſor the 
Beaſts; whereupon a Diftringas againſt the 
Sheriff, with a Mbernam iſſued, and ne 
returns the Diftringas with a Taking 
Withernam ; and now comes the Plaintiff, a> 
prays a Writ of Deliverance of the Beste 

taken in Mithernam; and the Defencs!” 
comes and prays that the Plaintift oy 
bb 


Hrit de replegiare de Averiis. 


And it appeareth by the Regiſter, that if the Sheriff return upon the 

Replevin, Sicut Alias or Pluries, that he hath ſent unto the Bailiff of 

the Franchiſe, Ec. who hath given him no Anſwer, or that he will not 

make Deliverance, Ec. then the Plaintiff ſhall have a Non omittas unto 

q the Sheriff, that he enter into the Franchiſe and make Return ; and if 
3 the Sheriff doth not do ſo, he ſhall have an Alias non admittas directed 
: unto the Sheriff, and afterwards a Pluries non omit', E9c. But it feemeth 
that that Return, J mandavi Ballivo libertatis, Sc. qui nullum mibi 
- dedit reſponſum, or the Return that the Bailiff will not make Deliverance 
of the Cattle, are not good Returns. For by the Statute of Hef. 1. 
cap. 17. in the End of the Statute it appeareth, that the Sheriff upon 
ſuch a Return made to him by his Bailiff, ought preſently to enter into 
the Franchiſe, and to make Deliverance of the Cattle taken : And fo it 
appeareth the Sheriff may do by the Statute of Marlebridge, cap. 21. 
If a Plea of Mitheruam be in the County by Plaint before the Sheriff, 
and the Sheriff ſend unto the Bailiff of the Liberty to make Deliverance, 
and the Bailiff doth nothing, that then the Sheriff ex officio may enter 

into the Liberty without any Writ directed unto him in that Caſe. _ 

6 (a) And if the Sheriff upon the Pluries return, guod predit?” B. Aves 
| = ria præd A. cepit, & ea fugavit de Com” præd in Com F. per quod ea eidem 
Þ A. repP non potuit, Ec. or if the Sheriff return that he ſent to the Bailiff 
of the Liberty of D. who hath Return of Writs, Cc. who gave him 
Anſwer, that the Cattle are efloined into divers Liberties, by_Reaſon 


* 


q whereof he cannot have a View of them, nor deliver the Cattle; or if 
t the Sheriff return, that he himſelf cannot have View of the Cattle to 
deliver them; or if he return, that after the Taking, Ec. that the De- 
d fendant hath eſloined the Cattle out of his Bailiwick that he cannot de- 
liver them; or if he return that the Defendant hath eſloined them into 
if unknown Places, that he cannot have View of them, to deliver them ; 
ri or if the Sheriff return, that he ſent unto the Bailiff of the Liberty, 
rel who anſwered him, that the Defendant had impounded the Cattle with- 
in the Rectory of the Church of C. for which Cauſe he cannot deliver 
15 them, Cc. Upon theſe Returns made by the Sheriff, the Plaintiff ſhall 
ok have a Writ of JF3thernan, to take as many of the Defendant's Cattle, 
lies directed unto Sheriff; and the Writ ſhall be ſuch, 
ran 
win 
. Rex 
cery, . 
\ the dige Deliverance of them, for that Part taken the P:ſſe Comitat*, 8 H. 4. 18. for it 
ot the Beaſts ſo taken were dead in Pound, was a Denial. 
nt 8 and the Reſidue he his ready to de- On a Pluries to the Sheriffs of London, 
in d ver; and beeauſe he had not Part they return the Cuſtom of the City, that 
itt re- (1ea%y) at the Day in Court, the Plaintiff Replevin ought to be made in the Sheriff's 
or the Was crreaed to fue a Writ to the Coroners Court there, and not by the King's Writ, 
"| the {© teliver the firſt Beaſts, and to attach „en allecatur, and an Attachment was 
and be te Defendant to anſwer, and on the Return granted, Dyer 2 54. 
ing thereof the Plaintiff might plead, Ec. Sce a Replevin againſt him who diſtrain- 
inf, an! \«) If the Sheriff return that the Beaſts ed for the King for 15x. 20 E. 3. Avorrry 
« Bealt are ineloſed ns Park among Savages, OF 130. 19 E. 2. Avoerry 223. and note on an 
ſendatt incloſed in a Caſtle, Te. he ſhall be «- cxceſſive Diſtreſs the Plaintiff may recover 
if may merced, und another Writ of Replevir Damage there. 11 X. 2, 1%j,s6 3). 


*. 
all be awarded ; for he ought 10 have 
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Withernam. 


the Pluries, that he hath ſent unto the Bailiff of the Liberty, and that 
he anſwers him that the Beaſts are eſloined, Oc. then he ſhall have a 


Vid. 16 H. 7. 
14. that a 


Precept to the Pailitt by Word, is as good as by Writing. 


Writ de replegiare de Averiis 


Rex Nie, Ec. Cum plur tibi præceperimus, quod injuſte, Sc. A. Averia A 
ſua que B. Sc. detinet, ut dicitur, vel cauſam nobis ſignific', quare manda- 
tum noſtrum plur inde tibi direct“ exequi noluiſti, vel non potuiſti; ac tu nobis 
feenificaveris, quod poſt quam præd B. Averia præd A. cepit, in Com tuum 
ea ſugaverit, & de Con præd in Com C. per quod ea eidem A. replegiar 
uon potuiſti: Nos, malitiæ ipſius B. obviare volentes in hac parte, tibi præ- 
cipi mus, quod Averia pred” B. in Balliva tua fine dilatione capias in | 
Withern', & ca detineas, donec eidem A. Averia ſua prad', ſecundum con- 
ſuetud regni noſtri, replegiare poſſis, juxta tenorem mandatorum noſtrorum 
pred” prius tibi, Sc. 

And note that in the Writ of Vithernam, the Cauſe which the Sheriff 3 
returned upon the Pluries, Oc. ought to be put and rehearſed in the 
Writ of Withernam, as before is ſaid. And if the Sheriff return upon 


Nitbernam directed unto the Sheriff, and the Sheriff ſhall ſend his Bai- 
liff into the Liberty to ſue the Vithernam; and if the Bailiff do not 
Execution, nor give an{wer unto the Sheriff of the Precept directed 
unto him, then the Plaintiff ſhall have a /ithernam directed unto the She- 
riff, with Non omittas propter aliquam libertatem, &c. quin eam ingrediaris, 
Oc. and to take the Cattle in Withernam, &c. 

(a) And it appeareth by the Regiſter, if a Man ſue a Replevin in C 
the County without Writ, and the Bailiff return unto the Sheriff that 
he cannot have View of the Cattle to deliver them; then the Sheriff by 
Enqueſt of Office, ought for to enquire thereof: And if it be found by 
the Jury that the Cattle are eſloined, Cc. then the Sheriff in the Coun- 
ty-Court may award a //;thernam to take the Defendant's Cattle. And 
if the Sheriff will not award a Vitbergam, then the Plaintiff ſhall have 
a Writ out of the Chancery directed unto the Sheriff, rehearſing the 
whole Matter, commanding him for to award a Vithernam, &c. And he 
m_ have an Alias, and after a Pluries and Attachment againſt the She- 
riff, if he will not execute the King's Command, Oc. 

(b) And a Man ſhall have a Replevin of divers Cattle that are taken; D 
As if a Man take divers Cows or Sheep, and afterwards they have 
Calves or Lambs, the Plaintiff ſhall have his Replevin of them all, a3 
well as of the Cows and Sheep which were taken. 

And the Sheriff, upon a Complaint made unto him of taking of the 
Cattle, may command his Bailiff by Word for to replevy them (c); 


and 


(a) See 30 E. 3. 23. By the Uſage of the Statute of XMarlbr. c. 21. and there the She- 
City of Nortbampt n, the Frankpledge of riff himſelf is Judge. 28 H. 6. Retorn ee 
the Vill may make Deliverance in the Vic“. 1) Dyer 245. But if the Party (De- 
Abſence of the Bailiff. | fendant) claims Property, the Sheriff can 

(b) Where on the Iſſue, that he did not not in that Caſe She x Replevin. 


take, and the ſpecial Matter found, it Sce a Replevin againſt Exccutors of 
mall be adjudged for the Plaintiff, 18 E. 3. Goods taken by the Teſtator. 14 H. 4. *7 
43. Sce 12 E. 4 5. 33 E. 3. Avowry 257. See a Replevin © 

(e) He may command his Bailiff on a Beaſts Domus & Eccleſse capt" tem tere 1741 
Plamt made to him, and this is by the cefforis. 9 H. 6. 25. 


3 


Writ de replegiare de Averiis. 


and the ſame is as well as if the Sheriff had made his Warrant to his 

Bailiff to have replevied them; for it may be that the Sheriff nor his 

Bailiff cannot write, or that they may want ſuch Things wherewith 

they may write a Warrant, Ec. 

F And the Lord ſhall have a Replevin if his Villain's Cattle are taken; 11nft. 145: be 
and yet he had not Property in them at the Time of the Taking, but 33 E. z. Re- 
now by his Claim he hath, Sc. But it ſeemeth he ſhall not have Da- Os — 
mages for the Taking of the Cattle, but only for the Detaining of them, 1 f. 4 4 

if the ſame be found for him. 9 H. 6. 26. 42 E. 3. 28. or 8. So; 
6 (a) And if a Man take Cattle for Damage-feaſant, and the other 4. . 
' tenders Amends, and he refuſeth it, Oc. now if he ſueth a Replevin 5 5 = 
for the Cattle, he ſhall recover Damages only for the Detaining of 7 0 
them, and not for the Taking of them, for that the ſame was lawful, + Ji 
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Treſpaſs. - | 


— 


L 


(a) See 2) E. z. 8. B. 45 E. z. 9. 19 if 


der the Amends, and on the Avowry the 
Defendant ſhall have no Return till a new 
Tender, and then the Party may have 
Detinue. Qucre 13 H 4. 17. 14 H. 4 4 
Ind if he tenders before the Taking, 
the Taking is tortious. 7 E. z. 8. and if 
immediately on the Taking, the Detainer 
1s fo, and he may recover Damages for it, 
nd no Return ſhall be awarded to the 
Lord. 45 E. 3. 9. 

It the Tenant renders his Fealty and 
ye: the Lord diſtrains and avows for it, 
the Tenant cannot plead the Tender, with- 
out Aying he is Fil ready to perform it, 
and he onght to make the Fealty in Court. 
See 3 E. 2, Avowry 187. If the Tenant 
fenders his Homage, and the Lord refuſe, 
be cannot afterwards diſtrain for it, with- 


out « new Demand and Refuſal, 20 E. 3. 
lyorry 123. 


and therefore no Return ſhall be. | See 22 H. 


the other had. them in Pound before A- 
mends tendred, it is then too late to ten- 


. 50 


H And if the Lord diſtrain his Tenant's Cattle wrongfully, and after- 

wards the Cattle return back unto the Tenant; yet the Tenant ſhall 

have a Replevin againſt the Lord for thoſe Cattle, and ſhall recover 

Damages for the wrongful Diſtraining of them, becauſe he cannot have 

an Action of "Treſpaſs againſt his Lord for that Diſtreſs: But againſt a 

Bailiff or Servant he may. 1 H. 6. 7. 

I (b) And if a Man do diſtrain Cattle in one County, and drive the 
Cattle into another County, the 1 

the Counties he will, but not in both r 

K And if the Cattle of a Feme ſole be taken, and afterwards ſhe marry 

a Husband, the Husband alone may have a Replevin. Quod vide Trin. 

33 E. z. See 33 E. 3. pl. 43. Bro. Bar. & Fem. 85. contr. 

(c) And in a Replevin, if the Plaintiff do declare, that the Defen- 


may ſue a Replevin in which of 
e Counties. See 19 H. 6. 34, Oe. 


dant 


(b) See where Replevin does not lie in 
this Caſe, but he is put to his Writ on the 
Statute, and therefore the Writ to the She- 
riff of the County where the Beaſts were 
taken was abated. Temp. E. 1. Avowry 19. 
Dyer 169. Poſt. 84. P. Sce 19 H. 6. 34. 21 
H. 6.— 11 H. 4. 10. 42 E. 3.— 

(e) So if the Defendant claims Proper- 
ty, or ſays that he did not take, &*c. If in 
the mean Time the Beaſts die, or are ſold, 
ſo thar he cannot have a Return, he ma 
recover all in Damages, if it be found fas 
him. 7 H. 4. 18. the Defendant claimed 
Property in C. B. and they are at Ifſne, 
and it was found for the Plaintiff, it ſeems 
he ſhall recover the Value of the Thing 
taken, and his Damages. 11 H. 4. 10. If 
tho Defendant makes Conuſance and a- 
vows, and after Day given over makes 
Default, the Plaintiff ſhall recover his 
Damages by Taxation of the Court. 14 KA 
4- 3+ 


7. 30. contr. in Caſe of 


Writ de Pone de remover le Plea. 


dant yet hath and detaineth the Cattle, and the Defendant doth appear, 
and afterwards maketh Default; the Plaintiff ſhall have Judgment to 
recover all in Damages, as well the Value of the Cattle, as Damages 
for the Taking of them, and his Coſts. A. 8 H. 8. Rot. 108. See Lat. 
1150. | | 


See the Re- 
cord hereof 


Co. Entr. 619, 
611. 
N OTE, that if a Replevin be ſued by Writ out of the Chancery, 
| then if the Plaintiff or Defendant will remove that Plaint out of * 
the County into the Common Pleas, or King's Bench, he ought to ſue 
i 1 8 out of the Chancery, which is called a Pore ; and the Writ ſhall 
e ſuch, 

Rex Vic Lincoln' ſalutem. Pone, ad Petitionem petentis, coram Fuſtic 
noſiris apud Weſtm' tali die Loquelam gue eſt in Com” tuo per Breve noſtrum, 
inter A. & B. de Averiis ipſius A. captis & injuſte detentis, ut dicitur ; & 
ſum” per bonos Sum præd' B. quod tunc ſit ibi pref. A. inde reſponſ. Et ha- 
beas ibi Sum”, & hoc Breve. | | 

And if the Writ of Poue ſhall be removed into the King's Bench, then 
the Virit is ſuch, 

Rex, c. Pone, ad Petitionem perentis, caram nobis, ubicung; tunc fit- 
rimus in Anglia, Loguelam, Ec. | 

(a) And this Writ is ſued for the Plaintiff without putting any 
| Cauſe in the Writ of the Removement, c. 

[70.] But if the Defendant will remove the Plea in the County upon a Re- 
plevin ſued by Writ, then he ought to put an evident Cauſe in (b) 
the Writ after the 'Teſte of the Writ; and the Form of the Writ is 
{uch, + | 


Writ de Pone de remover le Plea. 


Rex 


— 


(a) Pone (at the Defendant's Suit) loque- 
lam que eſt in Com' tuo int A. & B. de A- 
eeriis ipſius A. capt”, &c. and ſays præfato B. 
where it ſhould be prefat A. Rolph came 
for 4. the Plaintiff in the Replevin, and 
pray'd Damapes, becauſe otherwiſe he had 
no Remedy ; for the Pone is abateable, and 


ſo held the Court, being without Warrant; 


and yet it ſhall not be remanded becaufe 
both are the King's Courts, and a new 
Pore does not lie in this Caſe, becaule the 
Plaint ſhall ftand. Martyn, Baker and Pa- 
fon contra, That a Pone or Recordare is on- 
ly to remove the Plaint, ſo that when the 
Plaint is removed, the Pone or Recordave is 
determined, and the Court ſhall hold Plea 
on the Plainr, and not on the Writ of Re- 
rordari, fo that the Pledges firſt found ſtill 
remain, and the Pore or Recerdari all ne- 


3 


ſuit. 3 H. 6. 2. 


ver abate: And for that the Court in this 
Caſe is ſeiſed of the Plaint, but the Plaine 
tiff has no Day; the Court ſhall make a 
ſpecial Writ to the Sheriff, to warn the 
Plaintiff ro purſue his Plaint. Et jic fattum 
A Plaint is well removed, 
although the Pore bears Date before the 
Plaint entered. 1 R. 3. 4. So if the Plant 
be removed by Certiorar/, where it ought 
to be by Pone or Recordari. Sce ) E. 4. 55 
So if one Plaint is removed where another 
ought to have been, ibid. or where ther: 
is a Variance between the Plaint and the 
Writ. 6 E. 3. 55. 8 E. 3. 71. See 13 El. 
Admeaſurement 17. : 

(b) But the Cauſe may be traverfable, 
for that both are the King's Courts. #44 
the Note ſupra © Poſt. 119. G. 
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Rex Vie, &c. Pone coram Fuſticiariis noſtris apud Weſtm' tali die Lo- 
quel que eſt in Com tuo per Breve 10 int A. & B. de Averiis ipſius A. 
captis & injuſte detentis, ut dicitur; & dic pref. A. quod ſit ibi, Loquelam 
ſuam ver ſus præd B. inde e ſi voluerit: Et habeas ibi hoc Breve, 
g alind Breve. Teſte, Sc. Et quia præd B. cepit Averia præd' in feodo 
{0 pro Conſuetud* & Servic* fibi debitis, ut dicit', Fiat executio iſtius Brevis 
{i cauſa ſit vera, S pred” B. petit, & aliter non. And he (a) may ſhew 
divers other Cauſes : Quia 2 B. & C. ceper? Averia præd' in ſeod ip- 
fins B. pro Conſuetud', &c. Fiat executio, Ec. ut ſupra. Or thus: Quia A. 

Clericus D. Vie Com? præd', qui frequenter in abſentia Vic" Cow” illius tenet 
Placita ejnſdem Com', eſt Con ſang pred” A. propter quod idem Vic favet ipſ. 
A. in Loquela prad', ut dicitur, Fiat executio, Sc. ut ſupra. 
And he may ſhew any Cauſe which induceth any Favour that the Poſt. 119, 
Sheriff doth, or is like to do unto the Plaintiff. Or thus: Quia pred” 
B. clamat pred? A. efſe Nativum ſuum, & ea occaſione aſſerit Averia pred” 
eſſe ſua prepria, propter quod Loquela illa in Cm deduci non debeat, ut dici- 
tur. Fiat exerutio, Ec. ut eg | 
And if a Replevin be ſued by Writ in any other Lord's Court than 
in the King's Court, then the Plaint cannot be removed before the Ju- 
ſtices by the Plaintiff, nor by the Defendant, without putting Cauſe in 
the Writ; and the Writ is, Pone ad Petition” petentis, Loquelam que eſt 
in Com tuo per Breve noſtrum inter C. & Abbat' de W. & I. de quodam 
eqn ipſius R. capt' & injuſte detento ut dicitur ; & ſum” per bonos Sum trad” 
Abbat” & 1. quod tunc ſint ibi pref. R. inde reſp': Et habeas ibi hoc Breve, 
& alind Breve. Teſte, Sc. Quia præd' Abbas eſt Dom' Cur' in C. in qua 
Loquela illa pendet per retornum Brevis naſtri, per quod idem R. in Loguela 
prædicta in eadem Curia verſus pref. Abbatem & I. juſtitiam conſequi non 
poteſt, ut dicitur. Fiat executio, Ec. ut ſupra. | 

And if the Plea be removed at the Suit of the Plaintiff, then when 
he hath ſhewed Cauſe in the End of the Writ, he ſhall ſay afterwards in 
the ſame Writ, Propt quod idem Querens in Loqrela ſua pred” verſus præ- 
ft” B. in eadem Curia juſtitiam conſequt non poteſt, ut dicitur. 


* 


* And if the Plea be removed at the Suit of the Defendant, then after 2 
b Cauſe ſhewed in the Writ, it ſhall be ſaid, propter quad idem Ballivns ſavet 1 
= in/. A. in Loquela ſua pred”, ut dicitur. Fiat executio, E9c. ut ſupra (b). . 
ea 
5 Y Writ a 
um | 
ved | 1 
5 (a) Per Roll, the Sheriff cannot return Return ſhall be awarded and no Proceſs ; * 
aint that the Cauſe is not true, 7 II 6. 32. and bur if the Plaintiff appears, and the De- * 
uche notwithſtanding the ſaid Cauſes, the De- fendant makes Default, a Diſtrineas ſhall MR 
\. 33 terdant may avow for Damage-feaſant. iſſue, and after that Proceſs of Outlawry. 4 j 
Oiher io I. 2. Avowry 213, 55. 20 E. 3z. Avowry Burt if the Plaint be removed by Pone or 48 
ther? 130. Re ordare by the Plaintiff, there if he makes 1 
1d the (b) Sce 21 H. 6. 50. If the Plaint be re- Default, tis a Nonſuit if the Defendant 1 
E!. moved by the Defendant by Pene, at the Pone fer Vad', and thereon iſſues a Diftrin- 7 
| Day in Bank the Plaintiff ſhall be called gas, Se and ſo Proceſs of Outlawry. | 
rable, on a Nonſuit; and if he make Default, a 5 
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6 H. 4. 1. 


6 E. 6. Plow. 


Writ de Record 1 


without Writ; then if the Plaintiff or Defendant will remoxe 


15 P peareth that Plaint, he ought to ſue a Writ of Recordare out of the Chancery, 
by the Regi- directed unto the Sheriff; and the Writ ſhall be ſuch, 


ſter, 6 & 7 
Br. Cauſe de 
remover Plea 
36. that by 
Recordare 
Pleas ſhall be 
removed ex- 
tra Durbam 


(a) Rex Vic Linc' ſalt” Præcipim“ꝰ tibi, quod in pleno Com” tuo recordar 


fac Loquer qua et in eodem Com” ſine Brevi noſiro inter A. & B. de Ave- 


riis ipſius A. captis & injuſte detentis, ut dic" & Record” illud habeas coram 
Fuſticiariis noſtr” apud Weſtm' tali die, Ec. ſub Sigillo tuo, & ſub Sigillis 
quatuor legal Milit” ejuſdem Com” ex illis qui Recordar” ili interfuer; G 
partibus eundem diem prafigas, quod tunc ſint ibi, in Loquela illa prout ju. 


E Ceftriam: ſium fuerit proceſſurum: Et habeas ibi nomina predictor” quatuor Militum, 


Yet theſe are C hoc Breve. 


Courts of 
Record. 


27 H. 6. 3. 
Ouere. 
Plow. 74. 
Bro. Court- 
Baron 22. 


Teſte, Sc. Fiat executio iſtius Brevis, fi præd A. Hoc petat, 
& aliter non. 

And thereby it appeareth, that the Plaintiff may remove the (b) 
Plaint by Recordare, without any Cauſe put in the Writ ; but the De- 
fendant cannot remove the Plaint by a Recordare, without ſhewing Cauſe 
in the Writ, as before is ſaid upon the Pore. And the Cauſes for the 
Defendant ought to be ſuch, Qui pred” B in placitando aſſerit ſe Averia 
prad' cepiſſe in ſeparali ſolo ſuo, ut in dampn* ſuo ibid*, in quo quidem ſol 
præd A. clam” habere Commrn” Paſtur', ut dic'; qua quidem Loquela, eo quid 
tangit liber Tenement* (ut pradit?” eft) in eodem Comitat', ſecund' Legem & 
Conſuetnd® regni noftri fine Brevi noſtro placitari non debet; Fiat exccti 
iſtius Brevis, fi cauſa ſit vera, E præd A. hoc petat. 

And if a Replevy be ſued by Plaint, in the Court of any other Lord, 


than in the County-Court before the Sheriff, then the Kecordare which 
15 


HE N the Plaint is in the County, and the Replevin ſued there B 


(a) See 20 E, 3.31. Where Beaſts were 
taken in D. in the County of Perks, which 
was within the PrecinC of the Honour of 
Wallingford, where the Plaintift had Deli- 
verance without Writ; and the Defendant 
ſued a Recordare to the Sheriff of Berks qred 
ee in Frodo, &c. and at the Day the 

aintiff came, but the Defendant made 
Default. And it was adjudged, (1) That 
the Plaint was well removed, although the 
Taking was in another County. (2) That 
Procets of Outlawry does not lie in this 
Caſe on the Defendant's Default, as it does 
in Replevin. (3.) That yer, if he comes in 
by Proceſs of Outlawry, he ſhall be forced 
to Anſwer. (4.) That he may avow for 
Damage-feaſant, notwithſtanding the ſpe- 
cial Cauſe aſhgned. Note; The Beaſts here 
were driven into the County of Berks. 
Dyer 168. 


7 


Note; The Words (vt dicitur) are to be 
in the Writ when brougbt by a common 
Perſon only, and not when brought by he 
Ring. 38 E. 3. 31. 

(b) If the Cauſe be removed by Plea 
out of the Lord's Court (ir ſeems of anti— 
ent Demeſne) the Cauſe is traverſable; we 
tra, if it be out of the King's Court. 12 Kl. 
4. 12. © 31 E. z. Fitz. Cauſe de remover 10. 
and though there be no Cauſe, yet the Pa- 
rol ſhall not be remanded ; contra, if in an- 
tient Demeſne. 12 H. 4. 14. For on a Re 
cordare out of anticnt Demeſne, the Plc? 
ariſes wholly on the Cauſe, and therefore 
the Dee, moy be Nonſuit in ſuch R- «r- 
dare; bur it it be out of any other Court, 


the Plea ariſes upon the mere Matter, and 
therefore the Plaintiff cannot be nonſuited 


there. Kelw, 115. 
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is ſued by the Plaintiff or Defendant ſhall be directed unto the Sheriff, 
and the Writ ſhall be ſuch, 

Rex Lie Linc' ſalm', Præcipim' tibi quod aſſumptis tecum quatuor diſcretis 
£2 legalibus Militibus de Com” tuo, in propria perſona tua accedas ad Curiam 
W. de C. & in illa plena Curia recordari facias Loquelam que eſt in eadem 
Curia fine Brevi noſtr” inter, Ec. && Record illud habeas ſub Sigillo tuo S 
gil (a) quatuor legal” hominum ejuſdem Cur” qui Recordar' illi interfuer” ; & 
zartibus, &c. ut ſupra. Quia pred” A. eft Ballivus præd' W. de C. Curie 10 E. 3. 4. 
{ue pred”, & tenet Placita ejuſdem Cur & Fudex in ſua cauſa eſſe non debet. 

Another Recordare thus; Accedas ad Wapentag* noſtr' de H. or thus, ad [ 11.) 
Hundr” noſir de I. or thus, ad Tithingum noftrum de L. & in pleno Wapens 9 H. 6. 58. 
tag ill; or thus, in pleno Hwndr* illo; or thus, in pleno Tithingo illo, Ec. if N 
and he may ſhew other Cauſes as the Caſe requireth. And if the Recor- Court ok 
dare be returnable in the Common Pleas, and at the Day of the Return Record to 
the Sheriff return it“ tarde; now the Party that ſued that Recordare, remove a 
ſhall have a Sicut alias Recordare out of the Common Pleas, directed er > 
unto the Sheriff, Ec. 10 E. 3. 42. | 8 
A (b) And if the Plea be diſcontinued in the County, yet the Plaintiff removed, ic 
or Defendant may remove the Faint into the Common Pleas or King's is void, if it 
Bench by Recordare, Ec. and it ſhall be good, and he ſhall declare upon be 2 
the ſame; and the Court ſhall hold Plea upon the ſame Plaint; for if Move I 
the Plaint be (e) continued in the County, and Iſſue joined upon it, 3 H. 6. zo. 
yet nothing ſhall be removed but only the Plaint; and in the Common Br. Cauſe de 
Pleas the Plaintiff may declare anew, Sc. remover Plex 
B And in a Recordare to remove a Record out of antient Demeſne, * 3 4. 
the Writ ſhall ſay, Loguelam & proceſſum, and not Recordum; quod vid. fans be de- 
39 H. 6. by all the Juſtices ; yer the Form of the Regiſter in the Re- manded, all 
cord, as before is ſaid; is, Ft Recordum idud habeas. the Record 
If a Record be removed out of a Court of Record by a Recordare fa- mh ve 2 
cias, it cometh in without Warranty, and the (d) Court ſhall not hold Franchiſe. 
Plea thereof. Bur if a Record cometh in Court without a Warrant, 9 KH. 6. 38. 


er and 
Terminer ſhall not be removed by Recordare, by Bab ingten. 1 R. 3. J ac. Vid. 5 E. 6. fo. 91. 34 H. . 
27. Aſhton cont, upon a I ine removed; and 22 II. 6. 3. 


C 


E: 2 the 


(a) And note; A Record not being re- 


Writ (but a Plaint only) and fo not with- 
ceived at the Diſtringas SeFatires by Attor- 


in the Intent of the Starute. - 


cy, was afterwards received by the Suit— 
ors on a Writ out of Chancery. 29 E. z. 


\6. 

(b) See accordant 3 H. 6. 30. and the 
ike in a Pone. 13 E. 3. Re, levin 37. 14 
E 3. F. Brief 278. 
(c) And therefore if the Defendant be 
zamed without any Addition in the Plaint 
de ſhall have no Addition in the Recordari, 
though Proceſs of Outlawry lies thereon. 
H. 5. 6. (30 H. 6. 50. accordant) adjudg- 
ed. For the Plea here is not held on a 


Note; A Cajias lies on a Default in a 
Pone for the Plaintiff in a Replevin by 
Plainr, but not on a Default upon a Fuſti- 
cies. 3 H. 6. 54. See 14 H. 6. 21. Vet if a 
Withernam be awarded in a County, the 
Plaintift ſhall gage Deliverance here. And 
a Recordari makes the Court Judge of the 
whole Matter. 21 H. 6. 40. See 39 H. 6. 
Recerdari 5. 20 E. 3. Recordari 10, 20. 

(d) Sce 9 H. 6. 58, 59, accordant ( ſed 
34 H. 6. 42, contra) where by a Re ordari the 


Record was removed by the Sheriff w 
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the Party may ſue a Writ, directed unto the Juſtices, that they proceed 
upon that Record quod coram wvobis reſidet. If the Recordare facias bear D 
Date before the Plaint were entred in the County, yet the Record is 
well removed, becauſe that both Courts are Courts of Record. Bur 
if the Record be removed out of the Court of any other Lord by ſuch 
Writ which beareth Date before the Entry of the Plaint, it is not good. 


Recaption. 


© Yin of (a) Recaption lieth where a Man diſtraineth for Rent, or E 

Service, or other Things, and afterwards, pendant the Plea, he 
who diſtrained doth diſtrain again for the ſame Rent or Service, or 
other Thing, the Beaſts of the Party whom he had before diſtrained 
upon; then he, who is ſo diſtrained ſhall have this Writ, and ſhall re- 
cover Damages for the ſecond Diſtreſs taken ; and he who took the Di- 
ſtreſs ſhall be fined for the Wrong, although the firſt Diſtreſs were law- 
fully taken, and although that the Rent or Services for which he di- 
ſtraineth were arrear, c. becauſe by the firſt Diſtreſs he ſhall have Re- 
turn of the Things taken, until he hath the Rent or Services for which 

47 E. z. J. be diſtrained. But for Damage-feaſant in his Lands, a Man may di- 

Finchd. cont. ſtrain the Beaſts of any Man which he finds upon the Land, during the 
Damage, ſo often as he ſhall find them ſo doing, becauſe he diſtraineth 
them every Time for a new 'Treſpaſs, and new Wrong done in his Land. 
Tamen quere. 

And if the Lord diſtrain for Rent or Services behind, and afterwards x 
pendent the Plea, the Lord doth command his Servant to diſtrain for 
the ſame Rent or Service, by Reaſon whereof the Servant or Bailiff do 
diſtrain again; the "Tenant ſhall have a Writ of Recaption againſt the 
Lord for the ſame Diſtreſs. 

And ſo it ſeemeth, if the Lord diſtrain his Tenant for Rent or Ser- 
vice, and aft-rwards the Servant or Bailiff do diſtrain the Tenant again 
for rhe ſame Rent or Service, and the Lord do agree unto that Diſtreſs, 
by joining in Aid prayer of the Servant or Bailiff, the Tenant ſhall have 
a Writ of Recaption againſt the Lord. But if the Lord diſtrain for 

Rent 


of the Chancellor of Canterbury's Court; foreign Voucher out of Cheſter. A Re-ordari 
bur it is there ſvi4, that the Court of Cant' was to remove a Plaint in Curia noftra, 
might heve refuſed to obey the Writ, for where it was in Cur Regine Mar; and ru- 
being a Court of Record by Commiſſion, led that the Plaint was not removed. Tin. 
the Plea ought not to be removed by a 3 Eliz. Mo. 78, 130. See alſo Nat. Br. 12 
Recordari, but by a Corpus cum cauſa, or a 12 H. 4. 13. ) E. 4. 23. 1 R. 3. 4. 
Certiorari. And it was held, that ſceing (a) Note 11 H. 6. 14. If the Plaintiff in 3 
the Plea was held in this Court without Recaption be Nonſuit, the Defendant ſhall 
Warrant, the whole Proceedings were have a Return(of the Beaſts, &c.) and there- 
void, and therefore the Court could not fore in this Caſe the Plaintiff's own Counſel 
remand it; for the Record was never alledged Death of the Plaintiff, after the 
brought in here, but always remained at laſt Continuance, in order to abate the 
Cant', and ſo all was diſcontinued. Yet Writ, and ſo to prevent a Nonſuit. 1! H. 
ſee the Regiſter, page 6, 7. A Recordari ona 6. 14. 
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Rent or Service, and afterwards the Lord's Bailiff doth diſtrain the 
ſame Tenant for the ſame Rent or Service, pending the Plea; the Te- 
nant ſhall not have a Recaption againſt the Lord, nor againſt the Bailiff, 
although the Bailiff maketh conuſance in the Right of the Lord, Ec. 
For & may be that the Lord had not Notice of that Diſtreſs, or that 
the Bailiff had not Notice of that Diſtreſs which the Lord took before 
for the ſame Rent or Service. 

But it ſeemeth in that Caſe the Tenant may have an Action of Treſ- 
paſs againſt the Bailiff for the ſecond Diſtreſs of his Cattle for the ſame 
Rent or Service, for which the Lord had diſtrained before. 10 E. 3. 


J. 13. 

11 f 1 if the Lord do diſtrain for Rent or Services, and afterwards 
(pendant the Plea) the Lord do diſtrain the Cattle of a Stranger for 
the ſame Rent, and not his Cattle who was firſt diſtrained ; he who is 
ſo diſtrained ſhall not have a Writ of Recaption, nor he who was firſt 
diſtrained. For it behoveth him who ſhall have this Writ of Recaption, 
that he have his Cattle firſt diſtrained before for the ſame Cauſe for 
which they were diſtrained the ſecond Time. 12 E. 2. p. 13. 

1 But if a Man diſtrain two Mens Cattle for Rent or Service, and 
afterwards he doth diſtrain the Cattle of one of them again for the ſame 
Rent or Service; now he ſhall have a Recaption alone in his own 
Name. 34 E. 2. p. 12. 

K And if the Lord diſtrain the Beaſts of a Stranger for Rent or Ser- Poſt. G. 
vice, and afterwards (pendant the Plea) the Lord doth diſtrain the 
Beaſts of the ſame Stranger for the ſame Rent or Service; the Stranger 
ſnall have a Recaption as well as the Tenant, if the Beaſts were taken 
at two ſeveral Times. 

L And if the Writ of Replevin be abated, then the Writ of Recaption 
ſhall abate, as it was judged in the Time of X. B. I. 

M And if the Lord do diſtrain for Rent arrear at a certain Day his Te- 

nant's Cattle, and he ſueth a Replevin, Ec. and the Lord avow for the 

Rent, Cc. and the 'Tenant plead (a) hors de ſon Fee; if the Lord 

(pendant that Plea) diſtrain for Rent behind at another Day after, the 


n . . 3 . 

K Tenant ſhall have a Writ of Recaption, becauſe the Lord's Title ſhall . 
1 be tried by the firſt Plea. But otherwiſe it is, if the Tenant in the firſt 
* Replevy plead Riens arrere, or levied by Diſtreſs, then (pendant that [Ja.] 
1 Plea) the Lord may diſtrain for the Rent behind at a Day after, be- 

: cauſe that the Seigniory is there confeſſed, and the Tenant ſhall not 
* have a Recaption (b). : 
ra, + And 
ru- 

Trin. 5 a 

7.12 (x) In this Caſe he ſhall not have Ad- (b) The Defendant in Replevin, before 

vantage of the Iſſue Hors de ſon Fee, before the Sheriff, avows for Rent, the Plaint is 

in & that the Iſſue be tried; and therefore he removed by Pone, and the Defendant di- 
ſhall avers, that the firſt Taking was (wholly) ſtrains for the ſame Cauſe, and a Recap- 

here” for the ſame Rent. 28 E. 3. 29. fer Cur; tion was brought, though only a Plaint of 

ounſel yet lee this Point agreed with a Diverſity, Record; and it is there agreed, that a 

er the per Cur", 7 H. 4. 4. and 9 H. 5. 1. per Haykf. Recaption lies before Avowry made. 9 H. 


See alſo 7 H. 4. 4. 18 E. 2. J. 8. 6. 1. 11 H. 6. 8. adjudged. (Quere 45 E. 
3.4. 
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47 E. z. J. And the Tenant or he who is diſtrained, ſhall have a Recaption be- A 
fore any Avowry made, and may aver he diſtrained for the ſame 
Cauſe (a). | | | 
47 E. z. J. And in a Recaption the Defendant ſhall not avow, as he ſhall Un a B 
9 H. 6. 4. Replevin, but ſhall juſtify the Taking, Ec. as he ſhall do in an ATtion 
| of Treſpaſs, for the Plaintiff ſhall recover Damages only in the Recap. 
tion for the (b) Contempt that the Defendant hath done againſt the 
Law, and not for the Taking of the Cattle, nor for the Detaining of 
them. And in a Recaption it is not material whether the firſt Diſtreſs c 
be of Right or not. | 
And if a Plaint be removed out of the County into the Common D 
| Pleas by Pore or Recordare, and afterwards the Plaint. be Nonſuit in 
31 E. z. 3. the Common Pleas, before or after an Avowry made, the Lord after 
this Nonſuit may diſtrain again for the ſame Cauſe, and the Tenant 
ſhall not have a Recaption, becauſe there is not any Plea depending ; 
and yet the Plaintiff may ſue a Writ of (c) ſecond Deliverance upon 
the ſame Record. 
And if the Lord diſtrain the Cattle of the Tenant and a Stranger, E 
which they have in Common, for Rent or Service, and afterwards (pen- 
dant the Plea) the Lord doth diſtrain the Tenant's Cattle only for the 
ſame Cauſe; the Tenant ſhall have a Recaption for thoſe Cattle. But 
if the Lord diſtrain the Cattle of the Tenant only for Rent, Ec. and 
afterwards (pendant the Plea) the Lord doth diſtrain the Cattle of the 
Tenant and a Stranger, which they hold in Common, for the ſame 
Cauſe ; it ſeemeth that the Tenant ſhall not have Recaption for thoſe 
Cattle for the Intereſt of the Stranger. ure. | 
14 E. z. Re- And if the Lord diſtrain, and the 'Tenant ſue a Replevin, which is 
cap. pl.). removed into the Common Pleas, and the Conuſance is demanded 
by the Baily of the Freehold, and is granted, and afterwards the 
Baily fail to do Right unto the Party; if he diſtrain again for the 
ſame Cauſe, the 'Tenant ſhall have a Recaption, becauſe the Lord 
ought to remove the Plea into the Common Pleas again by Refum- 
mons, Cc. | 
And a Recaption lieth where the Lord diſtraineth other Cattle of the 
Tenant than he firſt diſtrained, as well as if he had diſtrained the ſame - 
Cattle again, if it be for one and the ſame Cauſe, as I conceive. And 
yet in 19 E. 3. the Iſſue was taken upon the Property of the Cattle, 
as that they were other Cattle of the Plaintiff, Oc. 
And a Recaption licth as welb where the Lord diſtraineth the Tenant 
again for the ſame Cauſe, where the Plea is depending in the County 


before 


Ante. K. 


(a) And ſee 28 E. z. 92. That where (b) Note the Defence; viz. Deſendit vm 
the Lord in a Replevin avows for one & injuriam quando, Ec. & quicquid, eft i 
Cauſe, and juſtifies the Recaption for an- Contempt” Domini Regis & ejus Mardatum- 
other Cauſe, the Plaintitf may aver that 29 E. 3. 28. : 
the firſt Caption was made by lim for the (e) Note; Second Deliverance does not 


ſame Cauſe (as the ſecond). See 45 E. 3-4 lie in a Franchiſe Which has Conuſance. 
32 E. 3. p. 3. 9 H. 6. 7. 38 E. z. zi. 
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before the Sheriff, as where the Plea is depending before Juſtices of 

ecord. 
H hd if the Plea be depending in the County before the Sheriff, then 
the Form of the Writ of Recaption is, | 

Rex Vic, Ec. Monſiravit nobis A. quod quum tu Averia ſua, que B. ce- 
pit & injuſte detinutt, eid' A. fine Brevi noſtro replegiaſſes, & dediſſes diem 
nſque ad prox” Con tuum, & præd' B. attachiaſſes ad reſpond' ſuper pref. 
A. idem B. poſt Attachiament” illud Averia præd A. iterum cepit ea oc- 
caſiune qua prius ea ceperat, & ea ſicut prius detinet. Et quia hoc injuſtum 
e & manifeſte (a) contra pacem noſtram, Tibi præcipimus, quod Averia 
præd A. fine dilatione deliberari fac quouſque capitale Placitum inter eos 
ter inet. Et fi invener quod præd' B. Averia præd A. iterum ceperit ea 
occafione qua prius ea ceperat, & ea ſicut prius detinet, tunc corpus pref. B. 
habeas coram te & cuſtodibus Placitorum Coronæ Noſtre ad proximum Com 
tum. Et fi per Bullives tuos, per quos Averia pred A. repiegiat' fuerint, 
& per alios probos & legal homines de Com tuo, convinci poter” de ſecund 
captionꝰ pro una & ead* occaſione, tunc ipſum B. ita per miſericordiam 
calliges, quod caſtigat' illa in caſi conſimili timor” altis prebeat delin- 
vendr. ; 


And if the Plaint be in the County by Writ of Replevin pending 
before the Sheriff, then the Writ is ſuch : 

Rex' Vic S. ſalut'. Monſtravit nobis A quod cum ipſe Breve noſtrum 
nuper til i detuliſſet de Averits ſuis ſibi repl', que B. cepit & injuſte detinet, 
& Averia illa eid' A. repleg, & eidem m_ diem uſque ad prox* Com 
tuum, Oc. as in the Writ before. And if the Plaint be removed out 
of the County by Recordare, then the Form of the Writ of Recaption 
ſhall be ſuch : | 

Rex Vic, &c. Monftravit nobis A. quod cum B. Averia præd' A. cepiſ- 
ſet & myuſte detinuiſſet, & tu ad querimoniam ipſius A. prout mos eſt Averia 
illa eid. A. replegiaſſes, & ei de liſſes diem uſque ad prox* Com* tunm, & 
pred” B. attachiaſſes ad reſpond” ſuper hoc pref. A. & paſt mod' tibi pretepe- 
rimus, quod haberes Recor Loquele pred coram Fuſti® noftris apud Weſtm' 
tali die prox” preterito ; idem B. pendeme Placito coram pref. Fuſtic' Ave- 
ria pred” A. iterum cepit, Ec. ut ſupra. 

And if the Plaint be removed out of the County by a Pore into 
the Common Pleas, then the Writ of Recaption is ſuch : 

Rex Vic, &c. Monſtravit nobis A. quod cum ipſe Breve noſt“ nuper tibi 
detuliſſet de Averits ſuis ſili repleg', que B. cepit & injuſte detinuit, & 
Averia illa eid' A. rep!”, & ei dediſſes diem nſque ad prox Com* tuum, & 
pred” B. attach” ad reſpond” ſuper hoc pref. A. 6 poſt mod* præceperimus Lo- 
del iHlam pou coram Fuſlic noſtris apud Weſtm' tali die pro præteri“; 
% B. pendente Placito præd coram 1iſd' Fuſtic', Averia præd A. iterum 
it ea ccafione qua prius ea ceperat, & ea ſicut prius deten & in contempt* 
Precept” noftrorum juſticiari non permittit. Et quia hoc injuſtum eſt, & 
manifeſte contra pace naſer Tibi precip” quod fi præd A. fecerit te ſecur 


29 E. 3. 28. 


. by 
= 
þ | 
7. 
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(a) And Nete ; The Writ ſhall be contra pacem noſtram, altho' againſt the Lord, but 
bot V/; & armis. See 9H. 6. 1. 31 E. 3 Recapt, 5. i 
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de clam, ſuo proſequend", Ec. tunc pone per vad, Ec. pred? B. quod fit co- 
ram Fuſtic' noftris pred', ad reſpond” nobis de contemptu præd, & pred A. 
de tranſgr præd & habeas ibi nomina Pleg' & hoc Breve; & Averia illa 
eid A. repleg facias. Teſte, Ec. 

If a Man fue a Replevin by Writ, and the Sheriff ſend unto the A 
Bailiff of the Liberty to replevy, the Cattle, becauſe that the Taking was 
within the Liberty, and afterwards the Plaint is removed by Pore into 
the Common Pleas, and afterwards the Lord, or the Party who di. 
ſtrained before, diſtrain again for the ſame Cauſe; then he who is 
ſo diſtrained ſhall have a Writ of Recaption, and the Writ ſhall be 
ſuch : | | 

Rex Vic, &c. Monſtravit nobis S. quod cum ipſe Breve noſtrum uuper tibi 
detuliſſet de quodam equo ſuo ſibi rep!', quem I. & A. ceperunt & injuſte 
detinuerunt, ac Ballivi Libertat' Abbat' de R. de C. quibus Retorn* Brevis 
noftri pred haber feciſti, equum illum eidem S. replegiaſſent, & præd A. 
I. attachiaſſent, ad reſpondend* ſuper hoc pref. S. & poſimod* pracepe- 
rimus Loquel illam poni coram Fuſtic* noſtris apud Weſtm' tali die, ann 
regui noſtri tertio ; præfati I. & A. pendente placito prædicto coram Ballivis 

prædicti Abbat' Curie ſue pred” coram quibus Loquela illa, juxta libertates 
eidem Abbati conceſſas, per eoſd Fuſtic' retornata eſt placitaud Averia præd 
S. iterum ceperunt, Ec. ut ſupra. 

And if a Lord hath a Hundred or a Wapentake, and hath Power to 3 
hold Plea de vetito Namio, Cc. and a Man diſtraineth another there, 
for which he ſueth a Replevin within the Hundred, and pendant the 
Plea there, the Party who diſtrained before diſtrained the ſame Man 
again for the ſame Cauſe ; then he who is ſo diſtrained ſhall have a 
Writ of Recaption in ſuch Form directed unto the Sheriff. 

Rex Vic, Gc. Monſtravit nobis A. quod cum B. Averia pred? A. ce- 
piſſet, & injuſte detinniſſet, ac Ballivi M. de N. ad querimoniam ipſins A. 
(prout moris eſt) Averia illa eidem A. replegiaſſent, ac ei dediſſent diem 
. uſque ad proxim Wapentag* predict Domini ſui de N. & præd B. atta- 
chiaſſent ad reſpondend” ſuper hoc pref. A. poſtmodumque tibi preceperimus, 
quod aſſumptis tecum, Ec. accederes-ad pred” Wapentag', & in pleno Wapen- 
tagio, Ec. fine Brevi noſtro, inter ipſum A. & pref. B. de predift Ave- 
riis ipſius A. captis, c. & Record” illud, Gc. idem B. pendente Placito, 
Sc. ea occaſione qua prius, Ec. pont, Cc. as before in the Writ of Recaption. 

And now it appeareth by theſe Writs of Recaption, that if a Man C 
be diſtrained, and he ſue a Replevin by Plaint before the Sheriff in the 
County, and afterwards hanging that Plaint, he is diſtrained again 
for the ſame Cauſe, that he ſhall have a Writ of Recaption, which 
ſhall be directed to the Sheriff, and the Sheriff ſhall hold Plea upon 
that Writ of Recaption. 

But if a Man be diſtrained within any Liberty, and he ſue a Replevin 
there by Plaint, or by Writ, and pendant that Plaint in the Liberty he 
be diſtrained again for the ſame Cauſe, by the Perſon who diſtrained 
before; he ſha'l not have upon that Diſtreſs a Writ of Recaption, be- 
cauſe the Plaint is not pendent before the Sheriff, nor before the 


Juſtices, and the King will not direct the Writ of Recaption but _ 
the 
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the Sheriff. But if the Plaint were removed by Pone or Recordare out 

of the Liberty before the Juſtices, then the Party who was diſtrain ed 
| ſhall have Recaption, as well for the Diſtreſs which was before the Writ 
| of Pone or Recordare, as if the Re-taking had been after the Pone or 
Recordare ſued forth. 

And if a Man be convicted before the Sheriff in a Writ of Recap- 39 E. 3. 36. 

tion, Cc. he ſhall be amerced, and render Damages unto the Party for 
the Contempt. But if he be convicted before the Juſtices in a Writ 
of Recaption, he ſhall be fined, and not amerced, and alſo ſhall render 
Damages unto the Party for the Contempt. 


Writ de Withernam. 


another Man, and the Party ſueth aReplevin by Writ, and an Alias 53!» e. 
and Pluries, and upon the Pluries the Sheriff doth return, that the 3 b 70 
Cattle or Goods, the. are eſloined, Ec. by Reaſon whereof he could Farfl. 9, 7. 
not replevy them, c. then this Writ of Withernam ſhall iſſue (b) out Raym. 


ot that Court where the Pluries is returned, returnable in the King's Ant. 63. 


i . E” I'S Writ lieth where a Man taketh the (a) Cattle or Goods of See 2 Salk. 
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Bench (b) or Common Pleas : And the Form of the Writ is ſuch : 
Z Rex Vie Linc' ſal”. Quum pluries tibi præceperimus quod juſte, Oc. A. 
= Averia ſua que B. Ec. vel cauſam, c. quare mandatum noſtrum pluries 
il inde directum exequi noluiſti, vel non potuiſti ; ac tu nobis ſignificaveris, 
= 1194 poſtguam pred” B. Averia pred” A. cepit, & in Com” tuo ea ſugavit de 
= Cu pred” in Com' B. per quod ea eidem A. replegiar' non potuiſti: Nos, 
= malitie ipſius B. obviare volentes in hac parte, tibi præcipimus, quod A. 
: SE vweria pred? B. in Balliva tua cap” in Withernam, & ea detineas, (c) do- 
1 = vec eid' A. Averia ſua prad' ſecundum Legem & conſuetudinem Regni noſtri 
b cn poſſis, juxta tenorem mandator _ pred” prius tibi, Ec. 
5 And in the Writ of Vithernam he ought to rehearſe the Cauſe 
t- & which the Sheriff returneth for which he cannot replevy them: As to 
= 1a 
(= 5 
60 E Ac poſtquam pred” B. Catalla we! Averia illa cepit, CatalP vel Averia 
n. is, aut Bov' vel Equim illum elongavit extra Ballivam tuam, ita quod 
an C WR #1 deliberation” iude eid' A. facere potuiſti, ficut nobis fignificaſti ; 
the b 2 Nos, : 
ain ü i Z 8 
ich (a) Note; It lies not on a Suggeſtion ta be returned on the Pluries Replevin, i 
= 6. 1. per Cotton, Writ, Et fi the Plaintift fecerit, &fc. tunc | f 
b) But not out of Chancery. M. 42, 43. fone the Defendant, Ec. ad reſpendend tam i 
vin Fr. inter Grindal and Poundal, in C. B. Domino Reg de contemptu quam praſato Que- ri 
he duc yet if Elongata be returned on the A. renti de captione & injuſta detentione Catallo- 1 
f 4 %, Sc, into Chancery, then the Mither- rum prediffor”. 2 Eliz. 180. For it ſeems there ”F 
we ram, ſhall iſſue out of Chancery. 22 H. had not been any ſuch Clauſe in the Wither- 9 f 
be- 6. 21. per Brown. nam, if it had been on a Plaint in the 1 
che (<) It ſeems the Defendant ſhall have a County. Vide ibid. & 44. Af. 15. But then | 
unto ws: in this Writ, (if he comes in) by At- the whole ought to be removed by the 
the tachment, but not otherwiſe, See 7 H. 4. Pone, and a Special Return thereof, vit. 


J only, that the Beaſts are Efloyned. 11 H. 


27+ 45 E. 3. 26. 35 H. 6. 47. as if Ebuga- 


then there 1s this Clauſe inſerted 1n this 


Quod nullum aliud Breve oft, c. 
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Ant. 69. 


Writ de Withernam. 


Nos, Ec. tibi præcipimus, quod CatalP vel Averia, Cc. as the Caſe is, 
in Balliva tua ad valentiam Catal”, &c. præd A. ſine dilatione cap in 
Withernam, & ea detineas, donec eidem A. Oc. 

And there are very many Cauſes that the Sheriff may return upon 
the Pluries, wherefore he cannot Replevy them, whereof divers of 
them do appear in the Regiſter, which a Man may there ſee. 

And if the Sheriff do return upon the Pluries repleg that he hath 
ſent unto the Bailiff of the Liberty who hath Return of Writs, Oc. and 
that the Bailiff hath given Anſwer, that he cannot execute the Writ, 
becauſe he cannot have a View of the Cattle or Goods which were 
taken ; then the Court in which ſuch Return is made ſhall award a Writ 
of Mithernam directed unto the Sheriff, and the Sheriff ſhall thereupon 
make his-Precept unto the Bailiff of the Liberty ; and if the Bailiff of 
the Liberty doth not make a Return thereof unto the Sheriff, then the 
Sheriff ſhall return the whole Matter in Court, and thereupon the 
Court ſhall award a Writ of (a) Vitberuam, and a Non omittas with 
the ſame : And the Form of the Writ ſhall be ſuch : 

Rex Vic B. ſalut'. Cum plur, Cc. [uſque ibi, vel non potuiſti] ac R. 
de C. Ball Libertatis S. Walrici, cui Retorn Brevis noſtri haber feciſii, 
tibi reſponderit, quod Executionem Brevis illius facere non potuit, eo quad 
viſum Averiorum pred” babere non potuit, ſicut tu nobis ſignificaſti ; per quod 
tibi praceperimus, quod Averia præd B. in Ball tua fine dilat* caperes ii 
Withern* & ea detineres, donec eidem A. Averia ſua, Ec. inde dire”, 
vel cauſam nobis ſignif. Sc. wel tu non potuiſti ; ac tu nobis retornaueris, 
quod idem R. Ball Libertatis præd, cui Retorn', Ge. haber feciſti, null 
tibi inde dedit reſponſ'. Tibi præcipimus, quod non omittas propt* Lil'erta- 


cc 
e T — ——— * 
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tem pred”, quin eam ingrediar, Ec. cap” in Withern' donec, Oc. juxta, 


Se. prius tibi, Sc. Teſte, Gc. 


(a) Sce 11 H. 4. 10. In Replevin a 
Mibernam was awarded againſt the Defen- 
dant, after which the Defendant elaims 
Property, and thereon Iſſue taken, the 
Plaintift gages Deliverance, and a Writ 
iſſues to make Deliverance; the Sheriff re- 
turns Elongata, and ſo a Withernam was a- 
warded againſt the Plaintiff, and on Nibil 
returned, a Capias iſſued ; then the Iſſue 
is found for the Plaintiff, on which he has 
Judgment; and then on a Pluries returned, 
the Defendant prayed, and had an Exigent 


againſt the Plaintiff ; and by Tyrwhit, the 


Defendant ſhall recover Damages againſt 
the Plaintiff for this Detciner. Quere 1 


Co. 75+ 

Note; The Writ of Withernam is ad re- 
Pond Domino Regi de Contempt & parti de 
Damno & injur'. R. Entr. 01. Sce 35 H. 
6. 47. Danby and Moyle. The Detendant 
mall recover Damages in Withernam, on 
Elongata returned, in a Writ de Return ha- 
bend; but others contra. See Dyer 41. If the 
Plaintiff be Nonſuit, he may have a e- 
cond Deliverance inſtanter, and it ſhall be 


And 


a Sup erſedeas to the Retorn* habend', and if 1 
Retorn' habend' be ſued after a ſecond De- 
liverance granted, the Sheriff ought rot 
to execute the ſecond Dcliverance. Nt; 
This prevents the Miſchief of a Witherrars 
againſt the Plaintiff, ; 

N. B. A. brings Replevin againſt B. 
and has Deliverance, and is afterwarcs 
Nonſuited, and a return awarded, and be. 
cauſe an Elongata was returned, B. bi 
the Beaſts of .4. in Withernam ; in this Cale 
tho' the Plea was in the County, the Re 
levin is made in C. B. and the ſecond 

eliverance ſhall not be of the Beaſts de- 
livered in. Mitbernam, but of thoſe that 
were firſt taken; and the Defendant ſhs' 
be forced to gage Deliverance of tho'c 
taken in Withernam, (quod Nota,) and ye 
the Plaintiff himſelf is poſſeſſed of the 
Beaſts for which he complained, and if he 
makes his Plaint or Count of the Bealt 
delivered in Mibernam, it is not gc © 
E. 3. 47. 33 E. 3. Avowry 256. and 1; 
E. 3. Replev. 57. per Cur'. See allo De 
59. accord. per Cur in a ſecond Deliverar 


* 
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3 And if a Man diſtrain any Man's Cattle, and he ſue a Reple- 
vin by Plaint made unto the Sheriff, for which the Sheriff makes a 
Precept unto the Bailiff to replevy them, and the Bailiff return at 
the next County, that he cannot replevy the Cattle, becauſe they are 
efloined, or that he cannot have View of the Cattle; then the Sheriff 
in the ſame County-Court ought to make Enquiry if it be true which 
is returned, and if it be found fo by the Jury, then the Sheriff ex Of- 
fcio ſhall make a Precept unto his Bailiffs in the Nature of a /Vither- 
nam, to take as many Cattle of the other Party: And if the Sheriff 
make ſuch Precept to take the others Cattle in J/ithernam, and the 
Bailiff will not execute the Writ, then the Party may have a Special 
Writ out of the Chancery, directed unto the Sheriff, commanding him 
to do IVithernam, and to do Execution of the firſt Judgment: And 
the Writ ſhall be ſuch : 

Rex Vic, Sc. Aſonſer' nobis A. quod cum B. & C. Averia pred A. 
cepiſ. & injuſte detinuiſ. idemque A. coram te proſecutus fuiſſet pro Averits 
pred” ſibi ſecund* Legem & conſuetud” regni noſtri replegiand', ac licet per 
I. BalP tuum, quem ad Averia pred” de diff A. repleg* miſiſti, teſtatum 
fuerit, & per inquiſitionem ( pront moris eſt,) in plen Com“ tuo fact“ comper- 
tum, quod idem Ball” viſum de eiſd' Averiis habere non potuit, ad eadem 
pref. A. replegiand”, per quod in pleno Com” tuo couſideratum ſuit, quod Ave- 
% pred' B. & C. in Balliva tua caperentur in Withernam, & detineren- 
tur, quouſque eidem A. Averia ſua pred” ſecund' Legem & conſuetud' Regnt 
nftri replegiar” paſſiut; idem tamen A. Execution” conſiderationis pred 
nondum aſſecutus eſt, ad damn” ipſius A. non modicum & gravamen ; '& 
qnia pref. A. ſubvenire volumus in hac parte, tibi precipimus, quod fi ita 
it, Averia pred” B. & C. cap' in Withernam, & ea detineas quonuſque 
eidem A. Averia (a) ſua prad” rept” poſſis ſecundum Legem & conſuetud” reg- 
ni noftri, & juxta conſiderationem pred”, Ec. 

C And by that it appeareth, that the Sheriff may award Vitbernam, or 
Replevin ſued by Plaint, if it be found by Enqueſt in the County that 
the Cattle are eſloined according to the Baily's Return, c. But upon 9 E- 4. 48. 
the I/ ithernam awarded in the County, if the Baily do return that the 
other Party hath not any Thing, Sc. he ſhall have an Alias and a 
Pluries, and ſo infinite, and hath no other Remedy there. 

D But upon a Mithernam returned in the King's Bench or Common 20 E. 4. 11. 
Pleas, if the Sheriff do return that the Party hath (b) not any Thing, 
Sc. there a Capias ſhall be awarded againſt him, and Exigent, and pro- 
ceſs of Utlagary. 

In a Replevin ſued by Writ, at the Pluries returnable the Sheriff 

| doth return, quod averia elongata ſunt, Sc. Now if the Defendant ap- 

f pear, the Plaintiff ſhall not have a H7thernan, becauſe the Defendant 

may gage Deliverance. And if the Defendant's Cattle be taken in 

Z 2 Ilithernam, 
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(a) Vide ante 69 2 H. 4 9. 22 JI. 6. 40. b) See 28 E. 3. 57. and a Sic alias 
E 4.8. 16 H 3. 2. there granted. | 
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Note the laſt 
Caſe, 13 H. 
7. the De- 
fendant at 
the Exigent 
after the 
Withernam. 


Writ de Withernam. 


Withernam, they ſhall (a) not be delivered to the Plaintiff, but the Sheriff 
ſhall keep them quouſque, E9c. and the ſame appeareth by the Words of 
the Writ : But it is ſaid, that it is the Uſage in the King's Bench, that 
they ſhall be delivered unto the Plaintiff; by which ir ſeemeth, that 
the Form of the Writ of Vithernam there is in another Manner than 


it is in the Regiſter. 


(b) In a Replevin, at the Pluries returnable the Sheriff doth return, E 
quod Averia clongata ſunt, &c. and the Defendant doth appear, and 
pleadeth that he did .not diſtrain them : Now the Plaintiff ſhall not 
have Withernam. And ſo if the Defendant at the Plyries returned ap- 
pear, and plead that the Cattle are dead, in the Default of the Plain- 


tiff, the Plaintiff ſhall not have //ithernam. 


Bro. Vouch. cap. J. 


And the Defendant in ſome Caſes ſhall have a Vithernam againſt the F 
Plaintiff: As if the Defendant hath a Return awarded for him, and he 
ſueth a Writ de Retorno habendo, and the Sheriff return upon the Pluries, 
quod Averia elongata ſunt, &c. he ſhall have a Scire facias againſt the 


Pledges, Ec. according unto the Statute of Vest. 2. and if they 


have 


nothing, then he ſhall have Vithernam againſt the Plaintiff of the Plain- 
tiff's Cattle. Quad vide Tr. J. R. 2. (c) 


Moderata Miſcricordia. N 


2 Writ of Nloderata (d) Miſericordia lieth in Caſe where a Man is 
amerced in a Court-Baron, or other Court which is not a Court of 4 
Record, outragiouſly for 'Treſpaſs or other Offence ; then he may ſue 
this Writ directed unto the Lord of the Court or unto his Bailics, 


(a) See the like Diverſity, 2 H. 4. 9. 

et Quere R. Entry. 502. and 704. that the 
Clauſe of the Withernam, whether for the 
Plaintiff, or the Defendant, is Quad Vic 
capiat in Withernam, Ec. & ea præfato A. 
deliberare, &c. detinend' quouſque, &c. Sec 
for this, 25 E. 3. 4. J. but more fully in 
Gage Deliverance 8. where the Sheriff in 
his County levied Goods of the Plaintiff in 
Mitbernam, after a Return by him award- 
ed; on a Nonſuit, if he does not deliver 
them to the Defendant, the Plaintiff ſhall 
have an Action 0 the Sheriff. Sce 1 
Co. 75. b. in his Entry of Breedon's Caſe 
accordant. 

(b) Note; If in a Replevin, a Mibernam 
be awarded, and afterwards the Defendant 
avows the Taking as his own Goods, or for 
Heriot, or denies the Caption, the Plaintiff 
ſhall gage Deliverance of the Mithernam, 
but the Defendant ſhall not gage Delive- 
rance of the Goods taken, and yet the De- 
fendant might have come in Pais and 


com- 


claimed Property. 30 E. 3. 9. acc. So if 
Witherram be taken, and after Defendant 
comes into Court, and makes Conuſance 
as Baily to I. S, and prays Aid of him 
who joins in Aid, the Defendant ſhall have 
Deliverance of the Beaſts in Withernan ; 
for it belongs to the Lord to make this 
Deliverance of the Beaſts in Mitbernam, 
1 1 not to his Baily, per Horton. 7 H. 4 
28. 
(e) See 5 H. 5. 7. by Hull, the Ayow- 
ant may have Withernam notwithſtanding, 
for it was at Common Law. VN. B. „ K. 
2.— That it lay not before a Scire fata! 
returned. Sce 9 H. 6. 42. a Scire facias 
againſt Pledges in an Attachment againſt 
the Party, and for Default at the Diſtrin- 
gas Proceſs of Outlawry iſſued. See 9 F. 
6. 42. 5H. 4. Yi. 13. H. 5. 2. 

(d) See Rot. Clauſ. 38 H. 3. M. 7. A 
Writ to the Sheriff, De non permittendo ad 
Diſtringen pro Miſericordia contra Tenorem 
Mag Charte. 


Moderata Miſericordia. 


commanding them, that they moderately amerce the Party according 
unto the Quantity of the 'Treſpaſs, Sc. And this Writ is founded upon 
the Statute of Magna Charta. cap. 14. Quod nullus liber homo amercie- 
tur uiſi ſecundum quantitatem delicti, Sc. And the Proceſs upon this 
Writ is Alias and Pluries, and Attachment, and the Attachment ſhall 
be awarded againſt him againſt whom the original Writ was ſued ; and 
the Form of the Writ is ſuch : 

Rex Ball” I. de S. ſalutem. Mouſtravit nobis C. quod cum ipſe nuper a- 
merciatus eſſet in Cur” prad' domini veſtr” de I. pro modico delitto, in 
quad incidit, vos ab eo gravem exigitis redemptionem, contra tenorem Magna 
Charte de Libertatibus Angliz, in qua continetur, Quod nillus liber homo 
amercietur niſi ſecund* quantitatem delicti, & hoc ſalvo Contenemento ſuc, & 
Villanis ſalvo Wainagio : Et ideo vobis pracipimus quod a praf. C. mode- 
ratam capiatis Miſericordiam, ſecundum quantitat” delicti illius, ne clamor 
ad nos veniat inde iteratus. Teſte, Ec. 

And the Attachment ſhall be always directed unto the Sheriff, and 
the Writ ſhall be ſuch : 

Rex Vic, Cc. Si A. ſecerit, &c. tune ſum B. & C. Ball' D. de I. 
quod ſint coram juſtic'ꝰ noſtris apud Weſtm', Sc. oftenſ. quare, cum idem A. 
nuper amerciandus eſſet in Hundred vel Cur dicti dow ſui de I. pro modi- 
co delicto, in quod incidit ; & nos ad requiſition” ipſins A. praf. Bal præ- 
cepcrimus, quod juxta tenor Magn” Char” de Libertatibus Ang' modera- 
tam ab eo caperent Miſericord', ſecund' quantitatem & modum delicti illins ; 
iidem Ballivi, ſpretis mandatis noſt” pred', pref. A. graviorem inde re- 
demption* per varias diſtrictiones torquere non ceſſarunt, in noſtri contempt”, 
O ipſins A. grave dampnum, & contra tenorem Char" pred ut dicitur. 
Et habeas ibi Sum*, c. Teſte, Oc. | 

And if a Man be amerced in a Court-Baron, where he did not 
any Treſpaſs, but it is ſo preſented by the Enqueſt, Sc. yet it ſeem- 
eth he ſhall not have this Writ, if the Amercement be not outragious: 
Burt if the Steward of his own head will amerce any Tenant or other 
—_ without Cauſe, I conceive the Party ſhall have an Action of 
Treſpaſs, if he be diſtrained for that Amercement, and the Party ought 
not for to ſue his Writ of Moderata Miſericordia. 

If a Feme covert be amerced for Treſpaſs, Ec. if the Husband be 
diſtrained for the ſame, he ſhall have this Writ, if the Amercement be 
outragious. 

But what ſhall be ſaid moderate Amercement, and what not, ap- 
peareth by the Words of the ſaid Statute, which ſaith Secundum quan- 
titatem delicti. By which it ſeemeth that if it exceed the Value of the 
Treſpaſs, it is not a moderate Amercement ; and that ſhall be intended 
for the Value of the 'Treſpaſs which is done unto the Lord, and not to 
him who ſhall have the Amercement : For if one 'Tenant do Treſpaſs 
unto another Tenant, he ſhall be therefore amerced in the Lord's 
Court by Preſentment of the Treſpaſs ; but that Amercement ſhall 
not be unto the Value of the Damages which is done unto the Tenant, 


but having Regard unto the Wrong and Offence done unto the Lord 


tor the Wrongs done unto his Tenant. 
And 
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Poſt. 76. D. 
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10 H. 6. 7. 
7 H. 6. 12. 


[76.] 


1 H. 6. 12. 


Moderata Miſericordia. 


And if a Man be Nonſuit in a Court-Baron, he ſhall be amerced, p 
and if it be outragious, he ſhall have this Writ of Moderata Miſericor. 
dia : And ſo ſhall the Defendant if he be amerced in any Suit brought 
againſt him, becauſe it is found againſt him; or that he makes Default 
to wage his Law at the Day given him in any Plaint ſued againſt 
him, Sc. And if the Amercement be not moderate, he ſhall have this 
Writ of Moderata Miſericordia, &5c. 

In a Court-Baron if two be amerced for one 'Treſpaſs outragiouſly, 0 
they ſhall not join in a Moderata Miſericordia, for they ſhall be ſeverally 
amerced, although the Treſpaſs be jointly done. And fo is it in a 
Plaint ſued by two, if they be Nonſuit, the Amercements ſhall be ſe. 
veral, and they ſhall not join in Moderata Miſericordia ; yet if an A- 
mercement be ſet jointly upon them, then they ſhall join in the Writ, 
But it ſeemeth this Amercement ought to be affeered by Perſons cer- 
tain, when they are amerced for any Treſpaſs. And if the Amerce- 
ment which is ſet be affeered by his Peers, then this Writ of Moderats 
Miſericordia doth not lie; for then it is according unto the Statute of 
Mag Chart', quod vid. 10 E. 2. in Title of Actions upon the Statute in 
the Abridgment. | | 

And it is called Mi ſericordia, in Engliſh Mercy, for the Smallneſs j; 
thereof, by which it ſeemeth it ought to be leſs than the Offence : 
And then it ſeemeth they ſhall be ſeverally amerced for a joint Offence, 
becauſe one ſhall not be charged for the Offence of another ; but they 
ſhali equally bear the Charge, and pay the Sum aſſeſſed. 

And in the Common Pleas, the Courſe is, when there are divers! 
Defendants, to make ſeveral Eſtreats of the Amercements, and to de- 
liver them unto the Clerk of the Aſſiſe, and he fhall deliver them 
unto the Coroners, and they uſe to affere the Amercements ſeve- 


rally. 

And if divers Demandants be amerced in a real Action for their Non-x 
ſuit, they make the Eſtreats ſeverally upon them, and deliver them as 
before unto the Clerk of the Aſſiſe, who delivereth them over unto the 
Coroners to affere the Amercements. 

But in a perſonal Action in the Common Pleas, where there are 
many Plaintiffs named, and they amerced, the Clerk hath forgotten, 
and cannot ſhew how the Uſage hath been to make the Eſtreats againſt 
them; but it ſeemeth with Reaſon, that all ſhall be done in one 
Manner. For it cannot properly be ſaid that a Man hath Mercy ſhewed 
and offered unto him if he ſhall pay, or ſhall be put to more Charge 
for the Offence of another Perſon, which himſelf hath not done : For 
the Nature of the word (Mercy) is, that a Man ſhall not be puniſhed fo 
much as he hath deſerved. By which it appeareth, that every A- 
mercement ſhall be or ought to be ſeverally aſſeſſed upon every one 
for his own Offence, and that to a leſſer Sum than he deferveth to 
pay. Qurere the.Uſage and Manner thereof in the Common Pleas, and 
look the Statute of „et. 1. cap. 18. by the Equity of which Sta. 
tute the Uſage is accrued, and doth continue in the Common Pleas and 
King's Bench, and before the Juflices of Aſſiſe; and the pr" of "= 

Varrailts 


5 


Moderata Miſericordia. 


Warrants in the Common Pleas doth make the Eſtreats, and doth de- 


liver them unto the Clerks of the Aſßſe, to deliver them unto the Co- 
roners to affere the Amercements, and the Coroners do aſſeſs the A- 
mercements, and deliver them unto the Clerks of the Aſſiſes, and 
they deliver them back unto the Clerk of the Warrants, who maketh 
the Eſtreats : And then one of the Juſtices of the Common Pleas, or 
the Clerk of the Warrants, goeth with the Rolls of the Eſtreats into 
the Exchequer, and there puts them before the Barons of the Exche- 
quer. And the Form of the Eſtreat is ſuch : 

4 Staff. De Henr' Hart & WilP Maner', quia non habuermt Johannem 
Brok nuper de B. in Com præd Yeom', quoniam manuceperunt, Ec. De 
Johanne N. pro ſe & Pleg' ſuis, quia non eft proſecutus Breve ſuum verſus 
N. H. de K. in Com' præd Husbandman in Placito Debiti, Sc. De Ste- 
phano White, pro falſo clan =p verſus D. de, Ec. in Placito Detentionis, 
Sc. And ſo the Eſtreat doth rehearſe the Cauſe for which he was a- 
merced, Cc. For the Juſtices do not aſſeſs any Sum for any Amerce- 
ment upon any Perſon, but make their Entry as aboveſaid; and then 
the Coroners do ſet the Sum upon the Heads of every of them; as 
upon every one of them 45. or 65. as they ſhall think fit in their Diſ- 
cretions, viz. ſeverally upon every of them. 


ſhall be amerced according to his Spiritual Benefice, but according unto 
his Lay-fee, and according unto the Quantity of the Treſpaſs ; and if 
he be otherwiſe amerced, he ſhall have a Writ upon the ſaid Statute a- 
2 the Sheriff, or him who amerced him. And the Writ ſhall be 
uch: | 

Rex Vic', Sc. Quum in Magn” Charta de libertat' Angl' continetur, Quod 
nulla Eccleſiaſtica perſon” amerc* ſecundum quantitatem Benefic* ſui Becle- 
ſiaſtici, ſed ſecundum Laicum Feod” ſuum; ac jam ex querela S. Perſon”, Ec, 
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in Turno tuo, in Hundredo tali, ſuper aliquibus coram te in eodem Turn præ- 
ſentat”, ipſo S. ſuper his non ſummonito, nec legitime convitto, pro volun- 
tate tua graviter amerciaſti, & Amerciamentum illud de bonis ſuis Eccleſi- 
afticis levare intendis minns juſte, in ipſius 8. dampnum non modicum, Es 
contra tenor” Charte prædict“ꝰ: Nos nolentes ipſum S. n hac parte præ- 


ö 

b gravari, tibi precipimus, quod fi ita eſt, tunc ipſum S. coram te taliter a- 

- merciar', ſeu Amerciament aliquod de bonis ſuis Eccleſiafticis levari non 

{ fac”, contr' tenorem Chartæ ſupraditP ; & Diſtriftion', ſi quam, Ec. 

e Teſte, c. | | 

r And upon this he may ſue an Alias and Pluries, and Attach. unleſs 

0 the Sheriff do according to the Writ directed unto him. 

\- D And it ſeemeth that the Party may ſue a Writ upon the Statute by Ant. 75. 
1c a Pone, Sc. if he will, againſt the Sheriff or the other who amerced Kitch. 43. 
" him, becauſe that the Statute is a (a) Prohibition in it ſelf, and need 

n | not 


(a) And therefore *tis no Plea to ſay, affcered per Pares, this Writ does not lie. 
that no Prohibition was delivered to him. Sec there the Writ brought againſt the 
Aud Note; If the Amercements beafterwards Baily. 18 E. 2. accordant, Sur le Stat. 34+ 


g And by the Statute of Magna Charta, cap. 14. no Spiritual Perſon 


1 quod licet ipſe nullum Laicum Feod" teneat, tu tamen ipſum 8. 
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not ſue ſuch a Writ as aforeſaid. And by the Statute. of Magna Charta 
every Amercement in a Court-Baron ought to be affeered by two Te. 
nants of the Manor upon Oath. And if the Steward or Baily will af. 
ſeſs any Amercement without Aﬀeerment, then he who is amerced ſhall 
have ſuch Writ : | 
Rex Ballivis Epiſe W. de S. Salut”. QJuum in Magna Charta de Liber. 
tar Angl' contineatur, Quod nullus liber homo amercietur pro parvo de licto 
uiſi ſecundum modum ipſius delicti, & pro magno delicto ſecund maguitudi- 
nem delicti, ſalvo Contenemento ſuo, & Mercator eodem modo ſalva Merchan- 
diſa ſua, & Villanus alterius quam noſtri eodem modo amerciet“ ſaluo Mai- 
nagio ſuo, fi incider in manum noſtram, & nulla Miſericordiar præd' ponat 
uiſi per ſacrament” proborum & legalium hominum de wviſn', prout in eaden 
Charta plenius continetur ; ac jam ex querela hominum & Tenuentium Ma- 
nerii pred* acceperimus quod vos ipſos bomines & Tenentes, cum in Cur" e- 
guſdem Manerii in Miſericordiam inciderint pro aliquo debit', ad magnas 
pecuniar ſummas voluntarie aſſidetis, nou permittentes quod miſericordia illa 
per ſacrament hominum & Tenentium ejuſdem Manerii ponatur, in ipſorum 
bumin” & Tenentium dampuum non modicum, & contra tenorem Charta 
prad' : Nos, wolentes Chartam il in omnibus & ſingulis ſuis articulis in- 
violabiliter obſervari, vobis pracipimus, quod ab hujuſmodi ſummis ſuper ho- 
min & Tenent” prad' quum in miſericordia inciderint voluntarie aſſidend 
penitus -deſiſtentes, Miſericordiam hujuſmodi per ſacramentum proborum & 
legalium hominum ejuſdem Cur” poui peremittatis, juxta tenorem Charts 
prad*. Tefie, &c. 
177.4 And he may ſue an Alias and a Pluries thereupon, wel cauſam niis 
. ſignifices, and afterwards an Attachment againſt the Bailics, or him who 
aſſeſſeth the Amercement. 


Writ de Nativo habendo. 


THE Writ (a) de Nativo habendo lieth for the Lord who claimeth 4 

1 che Inheritance in any Villain, when his Villain is run from him, 
and is. remaining within any Place out of the Manor unto which he 
is Regardant, or when he departeth from his Lord againftThe Lord's 
Will: And the Writ ſhall be directed u heriff; and if the 
Sheriff will (b) not ſerve the Writ, he ſhall have an Alias and a PH. 
ries, and Attachment againſt the Sheriff, if necd be. 


But 


(a) And Note; In a Writ of Neif, the the Franchiſe, who does nothing (or gives 
Plaintiff ſued by Attorney; he had enfran- no Anſwer,) the Sheriff cannot return this, 
chiſed the Villain in 26 E. 3. 76. bur oughr to execute the Writ himſelt. 

(b) See if the Pluries determines the See 7 H. 6. 31. on a Nativo habendo fe 
Power of the Sheriff in this Writ alſo, as moved out of the County by Pone, where- 
in Replevin, twas much donbted but it on the Sheriff had returned Non invent, 
ſeemed it ſhould ; and if the Pliries be re- a Capias lies, and on Non inventus returned 
turned in B. they may hold Plea there. thereon, @ Latitat went to the Sheriffs dl 
11 H. 4. 49. It ſeemed alſo, that if on the London, 
firſt Writ the Sheriff ſent to the Baily of | 


— r 


Writ de Natido habendo. 


B But if a Man have an Eſtate but for Term of Life, or for Years in 
2 Villain, it ſeemeth he ſhall not have this Writ of Nativo habendo, be- 
cauſe this Writ is in the Nature of a Writ of Right for to recover the 
Inheritance in the Villain, and the ſame appeareth by the Count in the m_ 1 2 
Writ. Cure tamen. 2 ; 32 3 Wis 
C And the Sheriff may ſeiſe the Villain, and deliver him unto his his Writ 
Lord, if the Villain confeſs unto the Sheriff that (a) he is his Villain ; lieth, and 
but if the Villain ſay to the Sheriff, that he is Frank, then it ſeemeth out of What 
that the Sheriff ought not to to ſeiſe him: As it is in a Replevin, if the 2 4. 
Defendant claim Property, the Sheriff cannot replevy the Cattle, but 1 E. 4. 8. 9. 
the Party ought to ſue a Writ de proprietate probanda : And ſo if the a good Caſe, 
Villain fay that he is a Free-Man, Cc. then the Sheriff ought not to ) H. 4. 45. 
ſeiſe him, but then the Lord ought to ſue a Poe to remove the Plea be- J 
fore the Juſtices in the Common Pleas, or before the Juſtices in Eyre. = 
But if the Villain purchaſe a Writ de Libertate probanda before the Lord | 
hath ſued the Pore to remove the Plea before the Juſtices, then that | 
Writ of Libertate probanda is a Superſedeas unto the Lord, that he pro- , 
ceed not upon the Writ of Nativo habendo till the Eyre of the Juſtices, | 
or till the Day the Plea be adjourned before the Juſtices, and that the 
Lord ought not to ſeiſe the Villain in the mean Time. But at this 
Day the Writ of Libertate probanda is of little Effect, becauſe by the 
Statute of 25 E. 3. cap. 18. the Lord may ſeiſe his Villain and al- | 
ledge Villainage in an Action brought againſt him by the Villain, al- q 
though he hath a Writ de /ibertate probanda depending, which is ad- 
journed before the Juſtices in Banco, or the Juſtices in Eyre. 
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D And if the Lord ſue a Nat ivo habendo, and the Villain purchaſe this f | 
Writ of Libertate probanda, by that the Sheriff ſhall not proceed farther 1 
Aa in | 


(a) If on a Plaint in Replevin (as 29 E. 
3. Replevin 35.) or on a Writ of Reple- 
vin, the Defendant claims Property, and 
it is received by the Sherift (as 30 E. z. 
22. 31 E. 3. propr' proband” 4. as it ſeems 
for raking Iflues received by the SheriF) 
a jropr* f robanda ſhall ifſue, altho' the Sheriff 
cannot make Replevin, and Day ſhall be 
given to the Defendant in Bank to anſwer 
to the King for the Contempt, and to the 


the prob proband', which is only an Enqueſt 
of Office. 30 E. 3. 21, 22. 31 E. 3. Reple- | 
vin 35. 

And Note ; If the Property be found for ö 
the Plaintiff, and at the Day of the Re- 
turn, the Sheriff returns an Efloinment, K 
and the Defendant makes Default, a Wither- _ 
nam ſhall be granted, and ſo a Capias Plu- l 
y es an4 Exigent. 39 E. 3. 30. But ſome gd 


„„ 


Party for the Damages on the Claim; yet 
it ſeems the Replevin ſhall continue to 
anſwer Damages to the Plaintiff for the 
Taking. 1 E. 4. 9. ö. 7 H. 4. 28. 46. 21 E. 
4. 76. ut if it be found for the Defend- 
ant, it ſeems that all is determined, and 
the Plaintiff cannot have a new Replevin, 
tor the Sheriff cannot execute it, but he 
may have a Writ of Treſpaſs. 31 U. 6. 
jropy proband” 5. 31 E. 3. ih. 3. or elſe he 
may remove the Plaint in the County by 
Recordari, (tho' in Truth it is determined 
ture, by the Claim of Property. &.) and ſo 
iry the Property d- now, and the Plain- 


ar Mal! not be eſtopped by the Trial in 


held that the Plaintiff in that Caſe ſhall 
recover the whole in Damages. See 7 H. 
4. 28. per Hall, when the Defendant 
comes in by Attachment afrer Property 


found for the Plaintiff, the Plaintiff may 


have two Counts againſt him, one on the 
probr probanda, and another on the Replevin, 
7 H. 4. 46. If the Replevin be returnable 
in Chancery, ſicut alias wel Clauſam, Err. 
And the Claim of Property returned there- 
on, then the propy* probanda ſhall iſſue our 
of the Chancery; but if on the Plurie:, the 
Claim is returned in B. R. or C. B. the 
Proprietate probanda ſhall due from thole 
Courts, Dyer 173. 


Writ de Nativo habendo. 


in the Writ of Nativo habendo, but the whole Plea ſhall be adjourned 
before the Juſtices in Eyre; and then the Writ of Nativo habendo and 
the Record ſhall be ſent before the Juſtices in Eyre, and the Lord 
ſhall declare thereupon, and the Villain ſhall make his Defence, and 
Plead thereunto; and the Villain ſhall not declare upon the Writ de 
Libertate probanda, nor any Thing ſhall be done thereupon ; for that 
Writ is but a Superſedeas to ſurceaſe for the Time, and to adjourn the 
Record and the Writ of Nativo habendo before the Juſtices in Eyre : 
And that appeareth by the Forms of the Writs of Nativo habendo, and 
'of Libertate probanda, which are ſuch : 8 

Rex Vit Fae, Pracipim* tibi, quod juſte & fine dilatione fac“ haber E 
A. de C. B. Nativum & fugitivum ſuum, onnib" catallis ſuis, & tota ſe- 
quela ſua, ubicunque inventus fuerit in balliva tua, nifi ſit in (a) Domin' 
noſtro, qui fugit de terra ſua poſt Coronat” Dom' H. Reg, filii Regis Jo- 
_ = probibem* ſuper forisfact“ꝰ noſtr” ne quis eum injuſte detiucat. 

eſte, Ec. 

The Form of the Libertate probanda is ſuch : 
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Poſt. 79. A, 


Libertate probanda. 


EX Vic, &c. Monſtraverunt nobis A. & B. ſoror ejus, quod cum ipſe 

libere homines ſiut, & parat” libertatem ſuam probare, F. clamans eas 

nativas ſuas, vexat eas injuſte : Et ideo tibi pracipim”, quod fi præd A. & 

B. fecerint te ſecur de libertate ſua probanda, tunc ponas Loquelam illam 

coram Fuſtic noſtris ad primas Aſſiſas, cum in partes illas venerint, quia hi- 

Juſinodi probatio non pertinet ad te capiend' ; & interim eiſd' A. & B. pa- 

cem inde habere fac', & dic” pred F. quod tunc fit ibi, Loquelam ſuam verſus 

prefat” A. & B. inde proſecutur*, fi voluerit. Et habeas ibi hoc Breve. Teſte, c. 

11 H. 4. 48. And now by theſe two Writs it appearcth, that the Lord who ſuecth G 
Gaſcoign ac. the Writ de Nativo habendo, ſhall purſue his (b) Plaint upon the „ 
| 0 


F 


9 


(a) In a Latitat to the Sheriff of London, 
on a Nativo habendo removed hither by 
Pone, the Sheriff returns Qued Civit' Lond' 
ef antiquiſs Civit' Camera Regis, Antic un 

ominicum Regis, & conſuetudinem habet & 
habuit a tempore quo, . Qr0d ſi aliquis ſe- 
nilis Conditionis manſerit ſin Civitate per unum 
Annum & unum Diem quod ex turc non erit 
capt” Virtute Brevis de Nativo habenco. And 
*rwas moved, that the Sherift ſhould be 
amerced. 1. For that by the Record of 
Domeſday, it appears, that it is not an- 
tient Demean. 2. For that this Cuſtom 
of London is againſt Common Right, and 
prejudicial both ro Citizens and Strangers, 
and therefore void. 3. That it is a Cuſtom in 
the Negative, and fo does not lie in Uſage. 
4 Tho' the Cuſtom were good, yet it 
ſhould not come in by the Sheriffs Return, 
bur by Plea. But it is otherwiſe of An- 


tient Demeſn, becauſe there the Writ war- 
rants ſuch a Return, Sc. See 5 H. & 3: 
and the Reſidue thereof. 8 H. 6. 3. 4 
(b) See accord. by Lodd. for the Sheriff 
has nothing to adjourn in Eyre; but by 
Rolþh, if the Lord do purchaſe a Nat 
habendo, and after that a Pore, and then 
a Libertate probanda, and deliver it to the 
Sheriff, and is afterwards Nonſuit, and 
then purchaſes a new Writ of Nativ la, 
bend, the Sheriff may acjourn it for (Trial 
of) the Libertate probanda. 11 H. 4 4 
Quere. f 
if in a Libertate probanda, the Parties 
are at Iſſue on the Franchiſe and Villainage, 
if pending the Iſſue, the Defendant 10325 
the Plaintiff, he ſhall be fined ; contra, f 
Treſpaſs for a Villain, and the Lord, pend- 
ing the Iſſue, ſeizes his Goods. 9 E 5- ' * 


B 


tate probanda. 


Libertate probanda. 


of Nativo habendo, and ſhall declare thereupon, Se. and that the Vil- 
lain ſhall make Defence, and upon that Writ de Nativo babendo, the Free- 
dom ſhall be tried. And alſo it ſeemeth by theſe Writs, that a Writ 
de Libertate nag aye doth not lie, if not upon a Writ de Nativo habendo 


ſued out before by the Lord. 


H But it appeareth in 12 H. 3. Itin 
bertate probanda, & obtulit ſe at the fourth Day againſt the Lord, an 
he did not appear, but made Default, for which, upon the Default of the 
Lord, the Villain was enfranchiſed ; and he had Writ unto the Sheriff, 
that he do not ſuffer the Lord to trouble him after: Quod vide in Title 
Villainage in the Abridgment ; and wide 47 H. 3. a good Cale of that 


Matter. 12 E. 3. Villainage 44 


A And when he ſueth the Nativo habendo, he ſhall enter a Plaint before 
the Sheriff in the County, as he ſhall do if he ſue a Replevin by Writ Fitz. Villain, 
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North' that the Villain ſued a Li- Fitz. 2. Vil- 
d lainage 39. 


[78 


unto the Sheriff, he ought to enter his Plaint before the Sheriff; ſo ſhall 489 3: 


he do upon the Nativo habendo : And the Plaintiff ſhall recite how he 
is his Villain, and how that he fled from him, Oc. 
of Libertate probanda that Plaint ſhall be removed before the Juſticesof 
Eyre, or before the Juſtices de Banco, and then the Matter ſhall be tried 
before them, &c. Or the Lord may remove the Plaint by a Pore before 
the Juſtices of the Common Pleas, and thereupon he ſhall have Proceſs 
againſt the Villain, Sc. for the Sheriff cannot determine the Title of 
Villainage in the County ; and that is proved by the Words in the 
Qria bujuſmodi probatio non pertinet ad 
per Norton. 

And it is good for the Lord, that when he ſueth the Nativo (a) ba- 
bendo unto the Sheriff, that forthwith he ſue his Pore unto the Sheriff, 


Writ of Libertate probanda, vis. 
te capiend, Sc. 11 H. 4. 49. 


And by the Writ 


to remove the Plaint before the Juſtices of the Kings Bench : For if 11 h. 


after the Nat ivo habendo ſued, the Lord ſue a Pone to remove the Plaint Casei 


before the Juſtices de Banco, and before he delivereth the Pore to the Oli Nat. 


Sheriff, the Villain ſueth Libertate probanda, and delivereth the ſame to Bre. 46, 25. 


the Sheriff, by which the Sheriff adjourneth the Plaint before the vpe, 


Juſtices in Eyre, and returneth the Matter upon the Pore before the 12. that the 


Juſtices of the King's Bench; now the Juſtices of the Bench ought not Party is 


to proceed upon that Poxe againſt the Villain, 
| A a 2 


(+) Sec a notable Caſe, 11 H. 4. 48. In 
1 Native bahendo, at the Pluries the Sheriff 
returns a Mandavi Ballivo, who did no- 
thing thereon, and it excuſed him of Con- 
tempt. ( Quere,) then a Non omittas iſſued 
on which he returned, that before the 
Delivery thereof ro him, the Defendant 
ha delivered him a Libertate probanda, ſo 
that he could do nothing ; and by all the 
Juſtices he was amerced. 1. Becauſe after 
the Return of the Writ, the Sheriff had 
nothing to adjourn by Force of the Liber- 
; 2. Becauſe the Non omittas, 
tho awarded after the Libertate, ought to 

executed, whether it iſſued by Wrong 


or Right, (ſo it ſeems to differ from a 
Pons, for that is only to remove the Record, 
which in Effect was removed before, by 
the Adjournment, by Force of the Libertate 
probanda, but the Non admittas is to ano- 
ther Intent.) 3. For that by the Pluries, 
the Power of the Sheriff to hold Plea is 
determined, ſed Quere, for then to what 
Eſtedt are theſe Words in the Writ, [habere 
facias]. And alſo, if fo, no Nen omittas 
ought to iſſue, but only Proceſs againſt the 
Party, but afrerwards the Sheriff in this 


Caſe was amerced, and a Non omittas ſicut 
alias awarded, 


hath 


becauſe that the Sheriff without Re- 
medy, if not 


againſt the 
Sheriff. 
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hath returned, that he hath adjourned the Matter before the Juſtices in 
Eyre by the Writ of Libertate probanda, quod vide Hil. 26 E. 3. and yet 
the Pone was of elder Date than the Writ de Libertate probanda, but 
was nor delivered unto the Sheriff before the Libertate probanda. 

And if a Man ſueth ſeveral Writs of Nativo habendo againſt two, C 


the two may join in a Libertate probanda, notwithſtanding the ſeveral 
Writs. : | 

8 E. 4. 16. And a Man can join in a Writ of Nativo habendo but two Villains, D 

1 _— * — Favour of Liberty many Villains may join in a Libertate pro- 

Blood anaa. | | | 

7 Bu But if (a) And it ſeemeth that the Villain may ſue a Libertate probanda be- F 


they be of fore the Juſtices de Banco, as well as before the Juſtices in Eyre, al- 
4 though there be no ſuch Writ in the Regiſter. But if ſuch Writ be 


ſhall not made returnable before the Juſtices de Banco, it ſeemeth it is Good, 
join. Br. Vil- and they ſhall proceed thereupon as if it were before Juſtices in 
lainage 68. Eyre. 

6 E. 2. Vill. (a) In a Writ of Niefe, if the Plaintiff be Non-ſuit after Appearance, F 


26. after a 


Nonſuit he the Defendant ſhall be for ever enfranchiſed ; quod Vide M. 12 E. 2. 
was enfran- and upon Departure in Deſpite of Court, where he appeareth, and 


chiſed du- faith he will ſeek Counſel, and afterward he is demanded, and maketh 
. Default, there the Villain ſhall be for ever enfranchiſed: And ſo upon 
Life, Br. A Retraxit, if the Plaintiff ſay that he will not purſue his Writ of Niefe, 
Villainage the Defendant ſhall be enfranchiſed for ever. (b) 

26. 29 E. 2. , | 

cont. before Appearance. 19 E. 2. Vill. 31. 39 E. 2. Fitz. Vill. 34. the Pl. count upon a Confeſſion, 
and the Defend. acknowledge it, and after the Plaintiff was Nonſuit, and per Cur' it is an En- 
franchiſement for ever. 30 E. 1. Vill. 46. Harey & Mitton, ſhe is enfranchiſed but during the Mar- 


riage, Broughton cont. King took the Difference where the Lord marrieth the Niefe, and where 4 
Stranger marrieth her. 


28 Al. 34 And if a Free-man marrieth a Woman who is a Niefe unto another, G 
Br. Vill. 23: ſhe ſhall be for ever Free, although that the Husband dieth, and ſhe 


A Frankman ſurvive him, and that by Britton in his Book in favorem libertatis (c) 


Niefe with And it ſtands with Reaſon that the Law be ſuch, becauſe that ſhe and 


Licence, the her Husband are but one Perſon in Law, and ſhe ought to be of the 
Ro 15 1 ſame Nature and Condition to all Intents as her Husband is; but the 


the Husband Husband is for ever Free without any Condition in Law or otherwiſe, 
died, the and by Conſequence the Wife ought to be of the ſame Condition and 
Wife is Nature as her Husband is; and then if he be once clearly diſcharged of 


_ Villainage to all Intents, ſhe cannot be a Niefe afterwards without her 


E. 2. Vill. On ſpecial Act, as by Divorce, or Confeſſion in a Court of Record, 
35 cont. and 5 0 ö 
there by De ven ſhe remaineth Niefe, but the Seiſure is ſuſpended. 13 H. z. Vill. 43. ſhe ſhall not be 
produced to prove Villainage during the Coverture. 30 E. 1. Vill. 46. cont. 31 E. 5. Vill. 21. cn. 


— 


and 


(a) See 6 E. 2. Villainage 26. Litt. 18 E. 2. Villai : oe Af. > 
12 EE. Villainage 24- 19 . 2. Villainage — „. Villainage 30, cn. 39. AF 


37 conty. Quare 13 H. 3. Villainage 43. (e) Sce accordant 11 II. 48. 2 H. & 
PP 4 


vum ſuum; & ſum”, Sc. præd B. quod tunc ſit ibi, pref. A. inde re ſponſ. 
e Et habeas ibi pond 6&9 boc Breve, 5 alind e mY ſpon: 
e A And if the Villain do remain in Antient Demeſne of the King in 
e, | the King's (a) Hands, and hath remained there by a Year and a Day, 
4 then the Lord cannot have nor maintain this Writ of Nativo babendo 
of o long as he remaineth there: But if he hath not remained within the 
er Antient Demeſne of the King a Year and a Day, but for Half a Year, 
d, or other Time which doth not make a Year and a Day, then the Lord 

ſhall have ſuch Writ unto the Sheriff. | 
t bo Rex Vic", Sc. Pracipimus tibi quod niſi A. quem B. clamat Nativum 
„ & fgitivum ſuum in Com tuo, per Breve noſtrum manſerit in Dominico 
| e de S. per unum annum & unum diem fine calumnia, non remaneat Lo- Ant. 77. E. 

and quela 
. + * See Nat. 46. contra, if it be in the 39 E. 3. 36. and Quere, if all Tenants 
1 «nds of any other Lord, but Note; The of Antient Demeſne Lands were not o- 


NI . — 23 


Libertate probanda. | 18 


and that in Favour of Liberty: For a Freewoman ſhall not be Villain, See Litt. 42. 

for taking of a Villain to be her Husband. | 

H Ina Writ of Niefe it behoveth the Lord who ſueth the Writ to bring 13 E 1. Vill. 
with him two Perſons at the leaſt who are of the Villains Blood, that 38. 2 1 
will confeſs them to be Villains, otherwiſe the Writ ſhall abate: And 38 Vl. = 
what ſhall be ſufficient Proof, what not, ſee in the Title of Villainage Couſin Fe- 
in the Abridgments. But in a Nativo habendo, after the Plea is removed male ſhall 
by a Pore, if the Defendant will confeſs himſelf to be Villain, then _— _ 
the Plaintiff needeth not to bring any Proof thereof. 5 


k : rove the 
If two bring a Nativo habendo, the Nonſuit of one of them is the Male Vil- 
Nonſuit of them both; for Summons and Severance lieth not in that lain. 13 E. 3. 


Writ. But in a Libertate probanda it is otherwiſe, for there the Nonſuit VIII. 36. ac. 


of the one ſhall not prejudice the other. pat tg Br. 
E K And it appeareth by the Regiſter, that the Sheriff cannot ſeiſe the Od Tenures 
Villain b 


Force of this Writ of Nativo babendo, although that the Br. Vill. 68. 
Words of the Writ are, Haberi facias A. nativum & fugitioum ſuum 
for theſe Words give him Power to hold Plea, and not otherwiſe, as 
it appeareth in 2 H. 4. in a Fux Impriſonment. But if the Villain 2 H. 4. 24 
doth confeſs unto the Sheriff that he is a Villain, then it ſeemeth Rea- 
ſonable that the Sheriff ought to ſeiſe him, ſaving the Opinion of that 
| Book. But the Statute now maketh the Matter clear that the Lord 
L may ſeiſe him, and ſo the Sheriff at his Requeſt. And the Proceſs in 
= the Nativo habendo is Summons, Attachment and Diſtreſs. 
M Ina Native babendo the Plea was removed by a Pone, and the Sheriff 
| returned thereupon Nox eft inventus, for which a Capias was awarded, 
and after upon Return of Non eft inventus a Latitat was awarded, upon 
a Surmiſe made that he was in a Foreign County. P. 7 H. 6. 
And in the Libertate probanda the Proceſs is as upon the Pone ſued to 
remove a Plaint in the County upon a Replevin, Sum', Attachment and [79.J 
Diſtreſs. And the Form of the Pone upon a Nativo babendo is ſuch: : 
Rex Vic', Cc. Ponce ad Petitionem Petentis, LoqueP que eſt in Cm tuo 
der Breve noſtrum inter A. & B. quem idem A. clam Nativum & fſugiti- 


Lord of a Manor in Antient Demeſne 


| Lan. riginally Villains, and fa camo to the 
ht have Villains Regardant at his Death. 


King's Grantces, 


=_ Libertate probanda. 


quela præd in Com prad', eo quod manſerit in Dominico naſtro per mins 
temporis. Teſte, c. 

But it appeareth by the Writ, that if the Lord claim him vithin 
the Vear and Day that he came into the Antient Demeſne, that then 
the Villain ſhall not have Advantage of his ſtaying there: But it ſeemeth 
that the Lord ought to claim the Villain within every Year and Da 
that the Villain ſtayeth within Antient Demeſne, as he ſhall make his 
continual Claim to ſave his Entry into any Land. But if the Villain 
do remain in any other Manor than in Antient Demeſne, which is in 
Poſſeſſion of other Lord than the King, and there ſtayeth a Year 
and a Day, or for many Years, without any Claim made by the Lord, 
notwithſtanding that the Lord may take and ſeiſe him, or have a ſpe- | 
cial Writ of Nativo habendo againſt his Villain directed unto the Sheriff, WE 

: 
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as above is ſaid. f 

24. E. 3. Bro. If a Man purchaſe a Villain of another unto him and his Heirs, 

Vill. 26, and the Villain runneth from him, he ſhall not have this Writ de 
Nativo habendo, becauſe he hath no Proof of his Blood who will con- 
feſs them to be Villains unto the Plaintiff; and if he bring Men of 
the Villains Blood, who confeſs them to be Villains to a Stranger, 
and not to the Plaintiff, the ſame is not ſufficient Proof. Quare 
tamen. 

And the Lord may have a Writ unto the Sheriff to aſſiſt him to 
diſtrain his Villains, and the Writ is: Rex Vic", &c. Pracipimus tili, 
quod ſis in auxilium A. de F. ubi ipſe non ſufficit ad diſtringend* Villains 

| ſuos de N. ad faciend' ei conf. & ſervitia debita & conſucta, Teſte, &. 
See the Statute Au. 1 R. 2. cap. 6. 

And when the King makes 'Tallage of his Antient Demeſne Lands“ 
in his Hands throughout the Realm, then the other Lords who have 
Antient Demeſne Lands of the King in Fee-farm ſhall have ſuch Writ 
to tax them ; and the Writ is ſuch : | 

Rex Vic, &c. Quia Dominica noſtra per Angl talliari fecimus, til! 
pracipimus, quod fi Manerium de C. aliquando fuerat Dominicum noſtrum, 
vel Progenitorum noſtrorum quondam Reg. Angl', & hucuſque conſieve- 
rant talliari, tunc A. rationabile Talliagium habere fac de liber“ Tene!- 
. tibus ſuis in Manerio pred”, ſicut prins fieri conſuevit. Teſte, Ec. 

And if the King's Villains do convey themſelves out of the Na-! 
nor, then a ſpecial Writ ſhall be directed unto the Sheriff, that he 

q inquire by the Oaths of Honeſt and good Men the Names of them, 
118 and where they abide, and that he make them return, and abide 
. within the Manors as before. ä 

If a Woman ſueth a Writ of Libertate prob auda, the Form of the! 
Writ is ſuch : Monftravit nobis Alicia, quod cum ipſa libera femina ſit, Er 
O parata libertatem ſuam, Ec. ut ſupra. 


TT Ak 


„ 5 TT. 


7 
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Writ de Securitate Pacis. 


cy 


14 HIS Writ lieth when a Man is in Fear or Doubt that another will 

= T beat or aſſault him, and lieth properly where one Man doth threat- 

| en another Man to kill him, beat him, or aſſault him; then may he 

come into the Chancery, and pray to have ſuch a Writ unto the Sheriff, 

and the Form of the Writ is ſuch : 
Rex, Vic Linc* ſalut'. Quia A. de B. nobis gravit* conqueſt” eft quod C. 

ei de corpore ſuo manifeſte minat'; Tibi precipimus, quod eidem A. de pref. 

C. firmam Pacem noſtram, ſecundum conſuet” Angl' habere fac ita quod ſe- 

eur” ſis, quod eid A. de corpore ſuo per pref. C. vel per procurationem ſuam 

damnum vel periculum non eveniat. Teſte, &c. Or thus: De incendio domo- 

rum ſuarum manifeſte minat” Tibi pracipimus, Ec. ita quod, Ec. eid A. 

de domibus ſuis pred* per hujuſmodi incendium dampuum, &c. And a Man 

may have a Writ for the Safety of his Body, and for the Burning of 

his Houſes, all in one Writ. And he may have an Alias and a Pluries, 

and Attachment againſt the Sheriff, if he does not his Office, Ec. 

FH And by the antient Courſe of Law he ought to take his Oath upon Fitz. Juſt. 

© a Book before he have this Writ, before a Maſter of the Chancery: del Peace. 

But now they uſe to ſue forth ſuch Writs by their Friends, who will 

ſue for them without any Oath made; and the ſame is ill done, becauſe 

they are many Times ſued, more for Vexation than for any good 

Cauſe; and the Juſtices of the King's Bench will not grant any Writ 

for Surety of Peace, without making Oath that he is in Fear of corpo- 

ral Damage. And the Juſtices of Peace ought not to grant any War- 

rant at the Suit of any one to find Sureties of Peace, if the Party who 

doth require the ſame will not take his Oath that he requireth the ſame 

not for Malice, bur for the Safety of his Body. | 

A Andif a Man hath ſued a Writ againſt one directed unto the Sheriff, [S. 
and the Sheriff take Security of him to keep the Peace, and afterwards 


Jelte he breaks the Peace againſt him who demanded the ſame ; he which de- 
1 1 manded the Surety of Peace ſnall have Attachment againſt him to find 
\ m Sureties ; and the Writ is ſuch : 


Rex Vic, &c. Si A. fecerit, Ec. pone, Cc. B. quod ſit coram Juſtic', 
Eo. oftenſ. quare cum pref. B. pred* A. de corpore ſuo minaret', & pref. A. 
ea vcaſrone Breve noſtr' de Pace ind" habend tibi detuliſſet, idem B. licet 
be gecuretat' tibi: preftiterit, quod per ipſum vel procurat' ſuum pref. A. de 
Wy pete ſuo dampnum vel periculum non evenir', id B. nibilominus in pref. 
A. h W. vi & ar inſult” fecit & ipſum, Ec. in noſtri contempt? manifeſt, 
t. ipſizs A. grave dampuum, & contr pacem noſtram : Et babeas ibi pleg* 
Se Breve. Teſte, Oc. | 

And upon this Writ the Plaintiff ſhall recover Damages, and the 
Vctendant ſhall ve fined for his Contempt, if he be found guilty. 


And 


42 


A. ſuper hoc debitum & feſtiuum juſtitiæ complementum fieri faciatis, prou 


xt E. 3. e. 16. But now after the Statute of 1 E. 3. cap. 16. which appointeth that 


Writ de Securitate Pacis. 


And if any one will have a Writ for Surety of the Peace againſt any B 
one who dwelleth within the Cinque Ports, then he ſhall have a Wrir 
out of the Chancery directed unto the Conſtable of Dover, and unto 
the Warden of the Cinque Ports, and the Writ ſhall be ſuch : 

Rex dilecto & fideli Th N. Conſtabulario Cafiri ſui Dover', & Cuſtot 
Quinque Portuum ſuorum, ſalutem. Mandamns wvobis, N audita querela 
A. de eo quod B. qui eſt de Libertate Quinque Portuum, Cc. minat', wocatiſ- 

ue coram vobis partibus prad', auditiſque hinc inde eorum rationibus eiden 


de jure & ſecundum legem & conſuet Portuum prædictorum fuer faciend & 
alias in caſu conſimili fieri Conſuevit. Teſte, Ec. 

But it is a common Opinion, the Security which the Sheriff ought toc 
take of the Party who ought to find Sureties for the Peace, ought to be 
taken by Bond, that is to ſay, to bind the Party and his Sureties by 
Bond, that he keep the Peace, and that he burn not the Houſes, Ec. 


certain Perſons ſhall be aſſigned in the Chancery to keep the Peace, 
there are other Forms of Writs for the Eaſe of the People who wil 
have the Peace againſt other Perſons, which Writs ſhall iſſue out of 
the Chancery; ard ſome of them are directed unto the Juſtices of the 
Peace, and unto the Sheriff, and ſome are directed only unto the She- 
riff: And theſe. Writs are of other Forms, which is ſuch: 

Rex dilectis & fidelibus ſuis I. &c. & ſociis ſuis Fuſticiariis noſtris al 
Pacem noſtram in Com” S. conſervand afſign* ſalutem. Or thus, Cuftod' Pi- 
cis naſtræ in Com” S. c. & Vic ejuſd Com, & eorum cuilibet, ſaluten. 
Or thus, Vic S. ſalutem. Supplicavit nobis A. quod cum ipſe de vita & 
mutilac* membrorum ſuorum, necnon de incendio domorum ſuar', per E. gi 
viter & manifeſte comminatus exiſtat, velimus pro ſecuritat' ipſius A. in lar 
parte provider”; Nos ſupplication” præd' annuentes vobis, vel tibi pracipinii 
firmiter injungentes, quod prad' E. coram vobis vel te corporaliter venir! 
faciatis, & ipſum ad ſifficientes Manucapt” inveniend*, qui eum manicoj(t 
voluerint ſub certa pana ſibi per te vel vos rationabiliter imponend', i" qu 
nobis reſpondere volueriut, vel volueris: Or thus, Et ipſum E. ad ſuffici'i 
Securitatꝰ iuvenieud', ſub pena centum libr ad opus noſtrum ſolvend', ve. 
quilibet eorum ſub pana, c. quod ipſe dampn” vel malum aliquod eidem A. 
de corpore ſuo, vel de domibus ſuis per hujuſmodi incendinm, non fac's ut 
fieri procurabit, quovis modo compellatis, vel compellas. Et fi boc coram d 
bis vel te facere recuſaverit, tunc ipſum E. proxim* gacl' noſtræ commutta!!" 
vel committas, in eadem ſalvo cuſtod* quonſque hoc gratis facere voluerit. I , 
cum Securitat” illam ſic ceperitis, vel ceperis, mos inde in Cancellaria 10 
ſub ſigillis veſtris vel alicijus veſtrum, vel ſub ſigillo tuo, diſtintte & aperit 
fine dilatione reddas certiores, certificetis, vel certifices indilate, hoc Bris 
nobis remittcntes, vel remittens. B 

And for this Form of Writ, when the Writ is in the plural Numb": 
the Writ is directed unto the Juſtices of Peace, or unto the Juſtices 3% 
Sheriff. And when it is in the ſingular Number, the Writ is directe 
unto the Sheriff only, or unto one Juſtice only. 


1 


And 
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And if the Husband threaten his Wife to beat or to kill her, ſhe ſhall | 
ve this Writ, | '1 
Supplicavit nobis A. uxor B. 1 cum ipſa de vita ſua & mutilatione 1 

membrorum ſuorum per pred” B. Ec. [ut ſupra, uſque ibi, reſpond” woluerts ] 

quod ipſe pref. A. bene & honeſte trattabit & gubernabit, ac dampn & ma- 

lum aliquod eid' de corpore ſuo, aliter quam ad virum ſuum ex cauſa regimi- 

nis 69 caſtigationis ux ſue licite & rat ionab pertiu nou fac nec fieri procu- 

rabit, quovis modo compellatis, Ec. 

G And if a Man be in a Variance with other Men, and he is in Doubt 
that Damage or Hurt will come unto him, or his Servants or his Goods, 
by Reaſon of this Variance ; then he ſhall have a ſpecial Writ againſt 
them directed unto the Sheriff, that he cauſe them to find Security 
that they do not damage or hurt the other in his Body, or his Ser- 
vants, or other his Goods, in a certain Sum, Oc. And if they will not 
find Security, that then he arreſt them and keep them in Priſon, until 
they will find Sureties: And that the Sheriff certify all that is done 
upon the ſame into the Chancery, upon Pain, Ec. as it appeareth by 

A the Regiſter. And that Security ought to be taken by Recogniſance, as [S1.) 

it ſeemeth; tamen quære. And when a Man hath purchaſed ſuch Writ Fitz. Juſt. 

of Supplicavit, directed unto the Juſtices of Peace, or unto the Sheriff, de Peace g. 


: or unto both, againſt any Man, then he _ whom the Writ is ſued Poſt. 238. 
may come into the Chancery, and there find Sureties in the Chancery, 

99 that he will not do Hurt or Damage unto him that ſueth the Writ; 

x and then upon that he ſhail have a Writ of Superſedeas out of the Chan- 


cery, directed unto the Juſtices of Peace, or unto the Sheriff, or unto one 
of them, reciting how that he hath found Sureties, in Chancery according 
to the Writ of Supplicavit, and reciting the Writ of Supplicavir, and 
the Manner of Security that he hath found, and the Sum of Money in 
which they are bounden ; commanding the Juſtices and Sheriff, that 
they ſurceaſe to arreſt him, Ec. or compel him to find Sureties, Oc. 
and if they have arreſted him for that Cauſe, and for no other, that 
then they deliver him, Cc. See the Form of the Writ in the Regiſter. 
And if the Party who ought to find Sureties, cannot come into the Chan- 
cery to find ſuch Surety, then his Friend may purchaſe a Svper/edeas in 
the Chancery for him, reciting the Writ of Supplicavit, Ec. and that 
ſuch a one and ſuch a one are bounden for him in the Chancery in ſuch 
a Sum, that he ſhall keep the Peace according to the Writ of Supplica- 
vit: And the Writ ſhall be directed unto the Juſtices of the Peace and 
Sheriff, that they or ſome of them take Sutety of the Party himſelf, 
according to the Writ of Supplicavit, for to keep the Peace, c. and. 
that then they ſurceaſe to arreſt him; and if they have arreſted him 
for that Cauſe, that they then deliver him. 

B And ſometimes the Writ of Spplicavit is made returnable into the 
Chancery at a certain Day; and if it be ſo, then if the Juſtices do not 
certify the Writ, nor the Recogniſance, and the Security which is 
taken, the Party who ſued the Supplicavit ſhall have a Writ of Certio- 
rart directed unto the Juſtices of Peace, to certify the Writ of Supplica- 

And dit, and what they have done thereupon, and the Security * Þ 
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found, c. and ſo the Party ſhall have ſuch Certiorari unto the Juſtices 
of Peace, to certify the Security taken upon Supplicavit, although the 
Writ of Supplicavit be not returnable in the Chancery. 

And ſo if a Man demanded Surety of Peace in the County againſt 6 
any Man, he ſhall find Sureties in the County before the Juſtices of 
the Peace, Ec. he who demandeth the Security may ſue a Writ of Cer. 
tiorari directed unto the Juſtices of Peace, to remove the Surety of 
Peace, and the Recogniſance taken thereupon ; and to certify that Re. 
cogniſance, and Security taken, under the Seals of the Juſtices of Peace, 
or one of them. And if the Certiorari be ſued upon a Writ of Spplica- 
4 vit, then the Certicrari ſhall rehearſe the Writ of Supplicavit; and if it 

| be ſued upon Surety demanded in the County without a Srpplicavit 
ſued, then the Form of the Writ of Certiorari is ſuch : 

Rex Cuſtodibus Pacis ſue in Com” L. & eorum cuilibet, ſaP. Volentes certis 
de cauſis certiorari ſuper tenorem cnjuſd* Securitatis Pacis nuper coram R. B. 
&9 ſociis ſuis Cuſtodibus Pacis noſtre, & Fuſf noſtris ad diverſa Felon, 
Tranſgr' & Maleſacta in Com L. audiend & terminand' aſſign de R. de W. 
de eo quod ipſe damn” vel malum aliquod B. de F. ant alicui populo noftro nin 
fac' nec fiert procurabit, ex officty vefiro capt” que quid Securitas peues vos 
; | reſidet, ut dicit” ; vobis mandamns, quod nos inde in Cancel noftra ſub figil- 

lis veſtris vel unins veſtr” diſtintt” & apert” ſine dilatione reddatis certiores, 
hoc Breve nobis remittentes. Teſte, Ec. 

And when the Writ of Supplicavit is directed only to the Sheriff, 5 
then the Certicrari ſhall be directed unto the Sheriff only, to make Re- 
turn of the Security found, if he have taken any Security, Ec. 

Ant. $0. And if a Man find Sureties to keep the Peace againſt certain Perſons 

Poſt. 82. before the Sheriff, without any Writ of Sypplicavit ſued by him who de- 

nets 5b mandeth Surety, and without the Writ uſed of antient Form; then the 

dots Com. Party who demanded the Surety may have a Certiorari unto the Sheriff 
mon Law the to certify the Security taken by him into the Chancery, &c. without 

Sheriff is Con- making Mention in the Certiorari of any Writ ſued forth to cauſe the 

lervator Pads. Sheriff to take ſuch Security; and by that Certicrari it ſeemeth, that 
the Sheriff ex (Hicio may cauſe the Party to find Surety to keep the 

Vid. Lamb, Peace, if any one pray the Sheriff to have ſuch Surety, and that the 
| 110, 11. add Sheriff bind them by Recogniſance, and that he rhe” the ſame into 
ee by = the Chancery by the Certiorar; : For if he certify an Obligation taken 
1 1 1 for Security, that Certificate cannot make the Bond to be a Thing upon 
| 39. iris clear Record, and the Party cannot be bounden unto the King but by Mat- 
that Bond ter of Record, or unleſs that he Will come into the Court, and con- 
ſhall not be feſs the ſame to be his Deed, and pray to have the ſame enrolled. And 
"RACK. it ſeemeth that the Law is ſuch, becauſe that by the Common Law the 

Sheriff is Conſervator of the Peace, and hath the Keeping and the Cu- 

ſtody of the County for the Time that he is Sheriff; and the ſame ap- 

| | peareth by his Commiſſion and Letters Patent which he hath, the 
1 Words of whoſe Patents are ſuch: 

0 Rex, Ec. Commifiniis xohis Cuſtodiam, c. and by that he takes his 

Authority, the which is a Matter of Record, as the Commiſſion which 

was made to them who ſhall be Juſtices of the Peace, the which e 

miſſion, 


8 r pe 
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miſſion giveth them Authority to hear, determine and enquire of all 
thoſe Things which are done againſt the Peace. And by Reaſon of 
that Commiſſion they have Power to bind Men by Recogniſance to 
keep the Peace, upon Complaint made unto them by any Perſon; and 
yet there is not expreſs Authority given them by the Commiſſion to 
take that Recogniſance; but it followeth, that becauſe they have Au- [82.) 
thority to cauſe Men for to keep the Peace, and to hear and determine Vide 5H. 4. 
Offences againſt the Peace, they have Power to bind Men by Recogni- 34 ae. 
ſance ſo to do; for every Thing which they have done by Virtue of <**®P* 325. 
their Commiſſion ought to be taken as a Matter of Record. And by 
the ſame Reaſon the Sheriff, becauſe that his Patent is of Record, and 
he is Conſervator of the Peace in every Place, every Obligation which 
he taketh for to keep the Peace ſhall be in Law taken for a Recogni- 
ſance, and eſpecially when it is certified in the Chancery by Certiorari: 
But yet all the Pleas that are holden before him in the County are not 
of Record, nor Pleas holden before him in the County by Writ of 
Juſticies are not taken as Matters of Record; for theſe Pleas are hold- 
en before by Reaſon of the Courts which he hath by Reaſon of his 
Office, as the County and Hundred Court, Ec. But the Leets and Torns Bro. Leet 39. 
which are for the Commonwealth, as for keeping of the Peace, theſe are 

Courts of Record, and by Conſequence for keeping of the Peace the 

Sheriff is Judge of Record, and may take Recogniſance for the keeping Bro. Leet 29. 
of the Peace ex officio; but if he ſo do, and take Recogniſance upon a 9 E. 4. 31. 
Writ of Supplicavit, or other Writ directed unto him to take Sureties 
for keeping of the Peace, it is the ſtronger ; but give Credit to better 
Reaſon, and therefore gquære thereof. 


Writ de (a) Auxilio ad Filium ſuum Militem faciend 
vel ad Fillam Maritand.. 


A HE Form of the Writ is ſuch : 

Rex, Vic, &c. Pracipimus tibi quod juſte, Ec. ſac babere A. ratio- 
nabile Auxilium de Militibus & liberis Tenentibus ſuis in Balliva tua, ad 
primogenit” fil ſuum Milit” faciend', vel ad primogenit* filiam ſuam mari- 
tand, juxta formam Statuti de communi concilio regni noftri Ang! inde pro- 
diſt. Teſte, Oc. : 

B And a Man ſhall not have this Writ before that his Son hath accom- 
pliſhed the Age of fifteen Years, nor for to marry his Daughter before 
ſhe be of the Age of ſeven Years, as appeareth by the Statute of ef. 
I. Cap. 35, 


B b 2 And 


(a) A Tenant in Frankalm I 1 . a 0 
EI oign ſhall not pay Aid. See Rot. Parl. 8 E. 2. Mem. 23 


Aid, and that by the Statute before- mentioned. 


the Lord was to have by the Common Law of his Tenants, and the 


Sc. wiz. Every one who holdeth by a Knight's Fee 205. and he who 


. 7.» ſufficient, for he ought to be Heir apparent. And ſo it is if the eldeſt 


Writ de Auxilio, c. 


And he who holdeth his Lands by a Knight's Fee, ſhall pay 20 5. C 
unto the Lord, to make his Son a Knight, or for to marry his Daughter, 
and no more. 

And the Tenant who hath Lands of the yearly Value of 20 J. holden 
in Socage, he ſhall pay 20s. unto the Lord to make his Son Knight, or 
for to marry his Daughter. | 

And he who holdeth by Half a Knight's Fee ſhall pay 10 s. and he who 
holdeth Lands in Socage of the Value of 10. by the Vear ſhall pay 
10s. And ſo according unto the Rate of the Value of the Socage-Land, 
and according unto the Quantity of a Knight's Fee, he ſhall pay his 


But this Aid, to make the Son a Knight, or to marry his Daughter, 


Statute puts it only in Certainty. And the Lord may diſtrain his Te- 
nants for this Aid, and avow for the fame if he will; and he need not for 
to ſue this Writ unleſs he will. And this Writ is directed unto the x 
Sheriff, -and he may ſue an Alias and a Pluries, and an Attachment 
againſt the Sheriff, if he will not aſſiſt the Lord to diſtrain his Tenants 
for this Aid. | 

And the King's Tenants in like Manner ſhall pay Aid unto the King P 
to make his eldeſt Son a Knight, or for to marry his eldeſt Daughter, 


holdeth by Half a Knight's Fee 10 5. and ſo according to that Rate. 

And in like Manner every one who holdeth of the King in Socage 
20 J. Land ſhall pay 20s. to make his eldeſt Son Knight, or for to 
marry his eldeſt Daughter. And he who holdeth 10. Land in Socage 
ſhall pay 10 5. and that is appointed by the Statute de Proviſionibus, Ann» 
25 K. 3. 2 10. And the Statute ſetteth the Aid certain, becauſe that 
before the ſaid Statute, the King will diſtrain for more to make his Son 
a Knight, or to marry his Daughter; but now the Statute appointeth 
that the King ſhall have no more. | 

And if the eldeſt Son dieth before he cometh to the Age of fifteen Years, G 
or before the Lord hath levied the Aid to make him Knight, then the 
Lord ſhall have Aid for the younger Son, to make him Knight when he 
cometh to ſuch Age, and yet he is not primogenitus filius, as the Writ 
doth ſuppoſe, but he is the Primogenitus which is then alive, and that is 


Daughter dieth before the Lord hath levied Aid of his 'Tenants for to 
marry her, then he may levy Aid for the next eldeſt which is then li- 
ving, after ſhe is of the Age of ſeven Years. 

And by the Statute the Writ which ſhall be directed unto the Sheriff H 
to levy ſuch Aid tor the Lord, ſhall mention that the Son is of the Age 
of fifteen Years; and if it be for the Daughter, it ſhall mention ſhe 13 D 
of the Age of ſeven Vears, otherwiſe the Writ is not good. But that 
Form is not in the Regiſter, for it ſeemeth the Regiſter was made be— 


fore the Statute of . 1. and therefore the Writ ought to be accord- 
ing as the Statute ordaincth it. 


And 
4 
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1 And if the Lord have Aid to make his Son Knight, or to marry his 
Daughter, and dieth before he hath paid the ſame, then the Son or 
Daughter ſhall have an Action of Debt againſt the Father's Executors 
for the Money; and if the Executors have no Goods of the Lord, #8z.] 
then the Daughter ſhall have an Action of Debt againſt the Father's See afte 
Heir, for ſo much of the Money as ſhe wanteth of that which her Fa- 123. C. 
ther had levied to marry his Daughter: And that is by the Statute of 

A Heft. t. cap. 35. And he who holdeth by grand Serjeanty, or petit 
Serjeanty, ſhall not pay Aid to make the Son a Knight or to marry 
the Daughter, as it appeareth A. 11 H. 4. 32. (a) 

B And if the Lord doth levy Aid for the Marriage of his Daughter, and 
afterwards marrieth her, then the Daughter ſhall not have an Action of 
Debt againſt the Father's Executors for the Money levied, &c. But if 
the Daughter be not married in the Life-time of the Father, Ec. by 
him, then the Action doth lie. And ſo it ſeemeth, that if the Son be 
not made Knight in the Life-time of the Father, that he ſhall have an 
Action againſt the Father's Executors for the Money levied to make 
him Knight. 


Writ de Scutagio habendo. 


= C Fo? I'S Writ for Eſcuage lieth in Caſe where a Man holdeth Lands Vide Lite. 
3 of the King by Knights-Service, to which Homage, Fealty and 19, and 28. 
Eſcuage is appendant: And he who holdeth of any Lord by ſuch Ser- 
vice, who holdeth over of the King by the like Services, when the 
King maketh a Voyage Royal in War againſt the Scots, or againſt the 
i eſſʒ in proper Perſon, or by his Licutenant, then he who holdeth by 
Knights-Service ought to go in Perſon, or find a Man to go for him, in 
the War with the King, or his Deputy in that War, for forty Days 


'G at his own Coſt; and if he do not go, or not find a Man fo to do for 
| him, then he ſhall pay for that Default, and not doing of his Service, 

ſuch dum of Money as ſhall be aſſeſſed by Parliament; for a Knight's Vide 16 El. 
t Fee fo much, and for Half a Knight's Fee ſo much; and fo according to Pyer 329. 
$ that Rate. And then he who holdeth by a whole Knight's Fee ſhall — 2 
pay ſo much for Eſcuage, as the Parliament doth aſſeſs that a whole ha 


Knight's Fee ſhall pay, it he hath not done the Service ; and he who of a Knight's 
holdeth by Half a Knight's Fee ſhall pay according to the Rate; and Fee, bolderh 


thoſe who have done their Services and gone in the War, ſhall not 82 inn. 


pay any Thing. And that Sum of Money is called Eſcuage, Scrvitium 0 is alf — 


gc | Scuitt. | intended, if 
iS D And if a Man holdeth of the King by Knights-Service, and to go it be not 

Yar with im in his War, Ec. then that Lord ſhall have Eſcuage of his Te- — 
1 nants who hold of him by the like Service ; but the Sum which he ſhall IO 
rd- have 


„ Nor any other Tenures but Chiyal : 
und 10 U. 6. 1towry 267. f tvalry and Sccage, agreed by all the Juſtices, 


Writ de Scutagio habendo. 


have and levy ought to be aſſeſſed by Parliament (as afore is ſaid) be- 
fore he diſtrain for the ſame. 

And if a Man hold of any Lord, to guard his Caſtle in Time of E 
War, or to blow a Horn in the Time of Invaſion of Enemies, the ſame 
is Knights-Service: But it ſeemeth that for thoſe Lands they ſhall not 
pay Eſcuage, if they do not their Services, but the Lord ſhall diſtrain 
them for not doing their Service, and ſhall have Recompence for the 
ſame. So that none ſhall pay Eſcuage, but only thoſe who hold by 
ſuch Services, to go into the War, or to find a Man to go, Ec. tamey 

nere. 

And if he who holdeth of the King by Knights-Service to go with P 
the King in War, do his Service, Sc. then he ſhall have a Writ for 
him, directed unto the Sheriff, to have Eſcuage of thoſe who hold of 
kim by the like Service. And the Form of the Writ ſhall be ſuch: 

Rex Vic, esc. quia dilectus, & fidelis noſt W. D. habuit ſervit' ſuun 
nobi ſcum per precept” noſtrum in Exercit' noſtro Scotiæ an regui noſtri primo: 
Or thus, fuit nobiſc* per præcept' noſtrum in Exercit', Cc. an, Sc. ſicut 
per Rotulos A. Couſtabularii noſtri Excercitus noftri præd', nobis conſtat ; or 
thus, fecit nem nobiſc* pro ſervic' ſuo in Exercitu noſtro Scotiæ, an', &c. 
ſicut per Certificat” Ihe ſaurarii & Baron noſtror de Scaccario in Cancellar 
noſtra de mandato noſtro miſſum nobis conſtat: Tibi pracipimus, quod eiden 
W. D. habere fac Scutagium ſuum de Feodis milit que de ipſo tunc tene- 
bant in Ball' tua, vic octo ſolid de Scuto pro Exercitu prædict“ꝰ: Et hoc 
nullatenns omittas. Teſte, c. : 

And by that it appeareth, that if the King's Tenant goeth with the C 
King's Lieutenant or his Deputy in War, that the Conſtable of the 
Hoſt ought to certify the ſame into the Chancery, before the King' 
Tenant ſhall have a Writ to levy the Eſcuage of his 'Tenants ; and if 
the King's Tenant's do agree with the King for his going, Sc. then 
the King ought to be certified thereof in the Chancery by the Treaſurer 
and Barons of the Exchequer, before that he ſhall have a Writ to levy 
the Eſcuage of his 'Tenants. 

And by that it appeareth, that if the King's Tenant do not go in the 
Voyage, nor agree with the King for that Voyage, that then he ſhall 
— have Eſcuage of the Tenants, nor diſtrain the Tenants for the 
ame. a 

And if a Man holdeth of the King by Socage, and others hold of! 
him by Knights-Service, and the King maketh a Voyage of War into 
Scotland and Wales; now it ſeemeth he ſhall not have Eſcuage of hi 
Tenants, if he goeth not with the King in the Voyage ; but if he goeth 

| with the King or his Deputy, or agree with the King for that Voyage, 

| | then it ſeemeth he ſhall have Eſcuage of his Tenants, and ſhall have 
| the aforeſaid Writ. And it is not material, whether he hold by Knights 

L | Service, or in Socage. 

: And if there be Lord, Meſne and Tenant, and each holdeth of the! 

other by Knights-Service, if the Tenant go into Scotland by the King? 


[ common Summons, then the Meſne ſhall not pay Eſcuage : Quod conctdi- 
| tur per Cur” Trin 5 H. 5. 


pager” — E TEP ĩð2 = 
—_—— # > b - . 8 
22  — — . l — rn 4 4 1 Xs. At TY 
4 On — . r 0 


* 
* — — * 
— oadet > ——— — — 
£ £4 1 


And 
4 


Writ de Scutagio habendo. 191 


A And if a Man holdeth Lands by ſuch Service that he ſhall pay a [84] 
Penny, or a Pair of Spurs, when Eſcuage runneth, Sc. the ſame ſhall 8 
not properly be Eſcuage, as it appeareth in 15 E. 2. Title Avowry in the 2 wet 
Abridgment s. Lit. 26. | See before 

And vid. 19 R. 2. that Garder of a Caſtle doth countervail Eſcuage, 83 E. 
ſo that his Heir ſhall be therefore in Ward, and ſo of grand Serjeanty ; 
and yet it OY they ſhall not pay Eſcuage. Qrod vid. in Title Gard. 
ibid. 24, 30. | | 
C And in Title Quare impedit, in the Abridgments, that Eſcuage certain 
doth not make Knights-Service. Hill. 5. 3. | 
En And if there be Lord, and many ſeveral Meſnes and Tenants, 
and each holdeth by ſeveral Knights-Service, if the 'Tenant paravail 
of the Land doth the Services, and goeth with the King in War, Oc. 
the ſame ſhall excuſe all the other Meſnes; for for one Land bur one 
Service can be demanded, vz. to go, or to find a Man to go, &c. and 
ſo the Meſne paramount here is excuſed, becauſe that the Service is done 
by the Tenant, Ec. 
And when the King will levy Eſcuage of his Tenants, he uſeth to 
grant a Commiſſion to certain Perſons. And the Form of the Commiſ- 
ſion is ſuch, | 
Rex dilectis, Sc. Aſſenavim* vos ad Scutag noftr” de Exercitu noftro 
Scotiæ, an' reg noftri primo levand' & colligend' in Comitat' K. tam infra 
Libertatem, quam extra, de Feodis Milit' que tunc tenebant” de nobis in ca- 
pite, five de Eſcactis & Honoril” in mann nofir” tunc exift*, ſive de perquiſito 
| progenitor? naſtror', aut noftri, quam de Feodis Mili que tenent” de Archiepi- 
| ſcopatib', Epiſcopatib', Abbat', Prioratib', de aliis Dignitatib' vel Offic* © 
Eccleſiaſt quibuſcunque, que tunc in manu nofira fuer", ac de heareditat' Hæ- 
redum infra ætat & in cuſtod' noſtra exiſten', viz. xl. ſolid" de quolib” Feodo 
pro Exercitu ſuprad'; ita quod omnes denarios inde provenient” habeatis ad 
Scaccar” noftr” particulat” ad citius quod poteritis nobis ibid' ſolvend*. Et 
nia quamplura de Feod' præd ad manus diverſor” devexer' tam temporib* pro- 
genitor” noftror” quam noſtro, quædam, viz. per deſcenſum hereditar' tam in 
partes quam alio mode, & quædam per alienac* inde diverſimode factas AN- 
aim” vos ad iuquirend per ſacrament” prober” & legal bomin” de quolib* Hun- 
dredo in Com” præd tam Milit' cinctor' gladio, quam alior per quos rei veritas 
melins ſcir poterit, qui tenuer” Feoda militaria tempore pred” in eod' Com* 
| aut aliguam partem Feodor” ecrund' ut de Corona noftra Angliæ, vel de gerqui- 
kts progenitor” noftror” & noſtro, & de Archiep* Epi ſcopat Abbat' Priorat & 
alis Dignitatib” & Qſficiis antedictis, ac etiam de bereditatil* Hæred' pred” 1 
duc infra ætatem exiſten' & quot Feod” & quantas partes Feodi quilib* Te- | 
rents bujufm” tunc teuuit, & in quibus Lil' diftintte, & qui fuer” anteceſſores | I 
wor qui tenent per decenſum bereditar” & qui alio modo, ac etiam qu Hæ- q 
redes fuer” infra etatem, & in cuſtod mitra, & qui Archiepiſcopat' Epiſc b- 
| Abbat” & Priorat & aliæ Dignitat quacinque vel Officia tempor” illo vaca- 
| bant, temporaP quor' cuſtod ad nos pertinet. Et inde vobis in fide qua nobis 
fenemint firmiter injungendo mandam* quod ad certos dies, c. premiſe fa= 
rat & expleatis in forma pred E9 Inquiſition? ſuper premiſ. diſt incte & 
erte ſactas, que de ſingulis Fecdis, & de nominib £5 cognominib* ea Vn. 
gulat 


» 
£ 
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gulat'ꝰ quond tenentium dum integr” tenebautur, & eor' qui poſt mod ea ſuc 
ceſſive tenuer' poſt partitiones ecr int” hæred participes, vel per alienat ioues, 
ut præd eſt, apertam faciant mentionem, habeat' ad Scaccar pred circa 
Jef? Paſc. proxim” futur ſub ſigillis veſiris & ſigillis eor', Ec. fatt fuer. 
Mandam” etiam Vic" noſtro Com præd quod ad certum, &c. fact“ fuer” tot 63 
tales prot” & legal homines tam Milit gladio ciuctos quam alios de Balliv' ſia, 
tum infra Libertat' quam extra, per quos rei veritas melius ſciri poterit 63 
inquiri, & quod vobis in præmiſ. pareai & intendat. Mandam” etiam The. 
ſaurario & Baronibus noftris de Scaccar prad', quod bujuſm” Feod ad Scat. 
car pred reperta, Terras & tenement in Com præd' tangentia, volis 
celeriter in ſcriptis mittant in evidentiam, & pro majore expeditione Præmiſ 
ſorum. In cujus, Oc. Teſte, Ec. 

19 E. 2. Br. And a Venire facias ſhall be ſent unto the Sheriff cloſe upon this Com. 


Tenuree 68. miſſion, and another Writ cloſe unto the Treaſurer and Barons, G. 


. quod Feoda mittant, &c. 


Eſcuage. And now it appeareth by this Commiſſion, that the King ſhall have; 
6 E 2. Gard Eſcuage of the Tenants who hold of theſe Lands or Manors which the 

e _ King hath in his Hands by Reaſon of Ward, or by Reaſon of the Va- 

Ward, be. cancy of a Biſhoprick, Sc. Or if he have an Eſtate for Years in the 

cauſe it is a W he ſhall have Eſcuage of the Tenants, Oc. 

Profit; he And ſo ſhall another Lord have, if he have a Term for Years or for 
_ * 12 Life in the Seigniory, if he go in Voyage with the King in War into 
cauſe fis 4 Scotland, &c. he ſhall have Eſcuage then of the Tenants which hold of 
Suit real, by him by Knights-Service; for the Tenant is not bound to go, but for to 
Wilbie. defend his Lord, or to find a Man for to defend him ; and then if the 


Serope cont» Lord do not go into the War, the Tenant is excuſed. 


- 85. Writ de Securitate inveniend' quod ſe non diwertat ad 
partes exteras, ſme Licentia Regis. 


Vid. 1 Eliz. 


Y the Common Law every Man may go out of the Realm (a) 01 
Dyer 165. 


Merchandiſe, or on Pilgrimage, or for what other Cauſe he ple 
ſeth, without the King's Leave; and he ſhall not be puniſhed for ſo do- 
ing; but becauſe that every Man is of Right for to defend (a) the 


King 


(a) See Dyer 189. If one beyond Sea into the Exchequer, a Commiſſion fi 


does not return at the King's Command, 
under the Great or Privy Seal, his Lands 
and Goods ſhall be ſeiſed for the Con- 
tempt, And ſee the like in Dyer 176. 
where a Baron had Licenſe to gobeyondSea, 
to be void on a Condition which 1s after- 
wards broken. On a Mandamus to return 
by Letters under the Privy Seal, and a Re- 
fuſal certified by the Meſſenger into Chan- 


cery, and the Certificate ſent by Mittimus 


iſſue to ſeiſe his Lands. : 
And note; It is there held, (1.) That 


. 89 oy 
the Licenſe is not countermandable wit! 


the Term. (2.) That the Certificate 1 
the Contempt is not traverſable. becau's 
not triable per pays. Note alſo; The Kin? 


has only the Profits of the Lands, and there: 
fore obſerve well the Statute 13 Eli © 


Dyer 373. 


- 
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King and his Realm, therefore the King at his Pleaſure by his Writ may 
command a Man that he go not beyond the Seas, or out of the Realm, 2 Co. 17. b. 
without Licenſe; and if he do the Contrary, he ſhall be puniſhed for 
diſobeying the King's Command. And it ſeemeth that this Command 
may be made by the King's Writ under the Great Seal, and alſo under 
the Privy Seal, or his Signet; for by the Law the Subject is bounden 
to take Notice of every of the King's Seals in ſuch Caſe, as well as of 
the Great Seal. 

And there are two Manors or Forms of ſuch Writs; one is directed 
unto the Party, and the other unto the Sheriff, commanding him that 
he cauſe the Party to find Security that he ſhall not go out of the 
Realm without the King's Licenſe. And the firſt is ſuch : 

Rex I. de B. ſalutem. Quia datum eſt nobis intelligi, quod tu verſus par- 
tes exteras abſque Licentia noſtra clam” deſtinas te diverter, & quamplura 
nobis & Corona noſtræ prajudicialia ibidem proſequi intendis, in noſtri con- 
temptum & prœjudicium, ac contra proclamationes & inhibitiones noſtras inde 
ſepius factas: Nos, bujuſmodi contemptui & prajudicio obviare volentes, 
tibi diſtricte ſub periculo quod incumbit (a) prohibemus, ne verſus partes ex- 
teras abſque licentia noftra ſpeciali aliqualiter te divertas, nec quicquam ibi- 
dem proſequi attemptes, ſeu attemptari fac" quod in noſtrum ſen dictæ Corone 
| noſtrae 9 cedere valeat quovis modo, nec aliquem ibidem mittas & bac 
cauſa. Teſte, Sc. 
| | 
1 


| C And alſo the King by his Proclamation may inhibit his Subjects, that 
they go not beyond the Seas, or out of the (b) Realm, without Licenſe, 12 & 13 El. 
and that without ſending _ Writ or Commandment unto his. Sub- Dyer 296. 
ject; for perhaps he cannot find his Subject, or know where he is, and 4. 
therefore the King's Proclamation is ſufficient in it ſelf. And if the Sub- 
ject do contrary thereunto, it is a Contempt, and for ſo doing he ſhall 
be fined to the King. | 
Er The other Form of the Writ directed unto the Sheriff is ſuch: 
Rex Vic", &c. Quia datum eſt nobis intelligi, quod A. B. Clericus verſts 
prrtes exteras, ad quamplura nobis & quampluribus de populo noſtro prejudici- 
alia & dampnoſa ibid" proſequend”, tranſire proponit : Nos, malitie ſug re- 
fit” vulentes in hac parte, tibi precipimns, firmit” injuugentes, quod pred” 


* A. B. coram te corporalit” venire ſac', & ipſum ad ſufficientes Manucaptores 
#veniend”, qui eum manucapere voluerint, ſub certa pana eis per te rationa- 
de Veit? rmponend , pro qua nobis reſpond” volueris: Or thus, & ipſum A. B. 
wy «d ſfficient* ſecuritatem inveniend', ſub pena centum librar' ad opus noſtr 
King ſolvend', vel quilibet eor' ſub pena, Ec. quod ipſe verſus aliquas partes ex- 
ioras ſine licentia noſtra ſpeciali ſe non divertat, nec quodcunque ibid* proſe- 
| hl quatur aut praſequi vel attemptari facere praſumet, quod in noftri contempt” 
K 46 vel 
A | 
with! (a) See ſeveral antient Prohibitions De 296. accordant. But till ſuch Proclamation 
= non 1ranifretando. &c. Ret. Clauſ. 10 H. 3. made or Writ iſſued, it is no Contempt 


, Derſo. Clarf. 11 H. 3. A 25. Dorſo. for any Perſon to go beyond Sea, altho* 

(inf. 2 E. 3. Af. 5. Dorſo. Et Nota Clauſ he intends to live there out of his due O- 

E. z. AM. 36. Dorſo. apponitur Portus de Do- bedience : For his Purpoſe or Intent is not 

Wer tantum. triable. Sce the Statute of 5 N. 2. c. 2. 
(v) See Dyer 165. & Rot. Clauſ. 25 E 1. repealed by Stat. 4 Fac. 1. 4 1. 

1 25. Lorſe, Lib. Parl. 204. And note Dyer 
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vel prajudic* aut populi noſtri dampn cedere valeat, nec aliquem aut aliquot 
ibid' inittet ex hac cauſa, quovis modo compellas. Et fi hoc coram te fac 
recuſaverit, tunc ipſum A. B. prox* goal noſeræ committas, in ead ſalvo 
cuſtodiend quouſque hoc gratis fac” volnerit. Et cum Securitat” ilÞP ſic cepe- 
ris, nos inde in Cancellar* noftra ſub figillo tuo diſtincte & aperte fine dila- 
tione redd certiores, vel certifices indilate, hoc Breve nobis remittens. 
Teſte, Ec. | 

And this Writ may be directed unto Juſtices of the Peace or unto x 
the Sheriff, or unto both; and the Form may be as the Writ of Suppl; 
cavit, waich is directed unto the Juſtices of the Peace, and unto the 
Sheriff, to cauſe him to find Sureties. Ec. 

And every one, upon a Surmiſe made unto the Chancellor, may ſue p 
forth this Writ for the King; and then the Party againſt whom it is 
fued may come into the Chancery, and obtain Licenſe by Letters Pa- 
rent or by Letters under the Privy Seal or Privy Signet; and the Li- 
cenſes are good, although they be not under the Great Seal, becauſe 
Repealed thoſe Letters will excuſe his Contempt, And ſuch Licenſes are called 
per 4 Jace 1. (a) Paſs-ports. And now by the Statute of 5 R. 2. c. 2. it is ordained, 

\ iP That no Perſon paſs out of the Realm without the King's Leave, but 
thoſe who are excepted in the Statute, and therefore ſee the Statute. 


Writ of T reſpaſs. 


A 8 8 HERE are two Manners of Writs of Treſpaſs. One is of a 'Trel- 
1 paſs which is Vicountiel, and is directed unto the Sheriff, and is 
not returnable, but ſhall be determined in the County before the Sheriff, 
and in this Writ he ſhall not ſay Quare vi & armis, &c. but the Form of 
* the Writ is ſuch: 

| Rex Vic' Line ſalut'. Queſtus eſt nobis W. de B. quod C. in ipſum N. 
x [86] apud N. iuſultum fecit, & ipſum verberavit, vulneravit, & male tractavit, 


| & alia enormia ei iutulit, ad dampnum ipfins W. nou modicum & gravain!; 
| Es ideo tibi precipimus, quod Loquel* illam (a) audias, & pofiea inde J 
| va facias, ne amplias clamorem inde audiamus pro defettn juftitia. Tele 
N C. 

| | | And by this Writ the Sheriff ſhall hear and determine that Treſpaß, 
. Sc. by Inqueſt according to the Common Law; and this Writ is in Et- 
i fect a Commiſſion unto him, and he may declare upon this Writ unt 
ty | his Damage of 20/. or more. 

"3 And another Form of (c) Writ for Goods is ſuch : N a 
„ ex 
W” 

1 

1 (a) See the Statute of Mag. Chart. c. 30. the Plaint was held before the Un” 
ö That the Sea ſhall be open for Merchants. Sheriff, and not the Sheriff himſelf ; 4% 


Rot. Parl. 18 E. 3. nw. 10. 22 E 3. u. 8. fo coram non Fudice. 3 

25 E. z. nu. 22. (e) Note; The Writ, if for live Things, 
(b) And yer the Sheriff is not Judge, cejit & abduxit ; if for dead Things, Y » 

. bur the Suitors. 6 Co. 11. yet ſee 21 H. 6. cepit & aſportavit, 

. 35. Falſe Judgment was aſſigued, becauſe 


* 
N 
i 
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Rex Vic, Cc. Quefti ſunt nobis W. & B. Executores Teſtamenti C. quod 
E. & F. bona & catalla que fuer ipſius C. ad valenè, c. ſub cuſtodia ip- 
ſor Executor apud N. inventa, ceper & aſportaver & alia enormia eis 
intuler' in retardac* Execut Teftamenti pred*. Et ideo, c. ne amplius, E5c. 

3B And a Man may ſue other Writs of Treſpaſs upon the Caſe in the 
County before the Sheriff; and the Forms of the Writs are ſuch : 

Rex Vic", &c. Queſtns eſt nobis A. quod cum B. centum oves ſuas pred” 
A. ſuper terr' & paſtur' ſuam apud N. per uuum annum moratir vel cuſtodi- 
end ſub certis conditionibus liberaret, pred” B. oves illas ibid ſuper terram 
inſius A. exiſtentes ſine licentia & voluntate ejuſd' A. infra termin pred” cepit 
& avduxit, & alia, Ec. ad dampnum, Ec. By which Writ it appeareth, that 
he cannot take back the Cattle again, if the Plaintiff perform the Con- 
ditions. 

C If a Man borrow a certain Sum of Money, and doth pawn Goods for 
the ſame, and he offereth the Money again unto the Party, and — 
that the Pawn may be delivered back to him, and the other refuſe to 
do it, he ſhall have an Action of Treſpaſs upon the Caſe in the County 
before the Sheriff, to determin the Matter, Ge. 

D If a Man Goth deliver unto another a Bull or Oxen, or (a) Cows, to 
make his Benefit of them for a certain Time upon Condition; if he 
againſt the Will of um ro whom they were delivered take them back 
again within the Time, he ſhall have an Action of Treſpaſs againſt 
him, directed unto the Sheriff, ro determine that Cauſe. 

E If a Man do diſtrain Kine which are with Calf, and impound them 
againſt Law for ſo long Time that they caſt their Calves, then he ſhall 
have a ſpecial Writ directed unto the Sheriff, rehearſing the ſpecial Mat- 
ter, to end the ſame before the Sheriff in the County. 

F And ſo if a Man have a Salt-pit by the Sea-coaſts, and another erect- 
eth a Wall betwixt the Sea and the Salt-pit, if the other Perſon throws 
down the Wall, by which the Sea-water overfloweth the Salt-pit, he 
ſhall have a ſpecial Writ directed unto the Sheriff, to end the Matter in 
the County. 

G And fo for every Manner of Treſpaſs done, a Man may (b) chuſe to 
have ſuch a Writ directed unto the Sheriff, to end the Matter before 
him in the County, or to ſue a Writ unto the Sheriff, returnable in the 


| 
| 


Common Pleas or the King's Bench. 
C c 


( N te; This ſpecial Writ, 27 eſt 
rob'y A. quod cur B. 20 oves, Ec. liberaſſet, 
. red B. ſine li entia praditli A. oves illas 
wjra Jerm' cepit & abduxit. Regiſter 92. 
For it is clear the Bailor in ſuch Caſe can- 
not retake them within rhe Term. 2 E. 4. 
13. 17 E 2. 22. 1 H. . 15. And yet if he, 
or his Donee, takes them, the Bailee ſhall 
rot have a general Wrir of Treſpaſs ; for 
then he ought ro recover Damages to the 
Value of the Beaſts, againſt him who has 
we general Intereſt, which is not agree- 
able to Reaſon, Sce 11 H. 4. 24. adjudg- 


2 And 


ed; but againſt a Stranger, the Bailee 
ſhall have a general Writ of Treſpaſs. Sce 
11 H. 4. 17. 21 H. 3. 15. and ſhall reco- 
ver Damages to the Value of the Beaſts, 
becauſe he is chargeable to the Bailor in 
Detinue. But if after the Taking the 
Bailor releaſes to the Treſpaſſor, the Atti- 
on Vi © armis remains as before; and yet 
on the Matter ſhewn, he ſhall recover Da- 
mages only for the Compeſturing, & 

(b) So that it ſeems in a Fuſicies the 
Sheriff may procced, though the Freehold 
comes in Debate. 6 H. 4. 2. 


195 


196 Nrit of Treſpaſs. 
And if the Writ of 'Treſpaſs be returnable, then the Writ ſhall be of 
another Form, for then theſe Words Ji & armis (a) ſhall be in the Writ, 
and if it want thoſe Words, the Writ ſhall abate, if they be not Writs 
of Treſpaſs upon the Caſe; which Writs of Treſpaſs ſhall not have 
| theſe Words Suare vi & armis in the Writ, although they are return. 
able in the Common Pleas or King's Bench ; and if they have the 
Words Suare vi & armis in the Writs, it ſhall be good Cauſe to abate 
the Writs. And the Form of a Writ returnable in the King's Bench is 
ſuch : 
Rex Vic, Sc. Si A. fecerit, Se. tunc pone per vad & ſalvos pleg B.] 
quod fit coram nobis in Ottavis S. Mich', ubicunque fuerimus tunc in Ang. 
And if it be returnable in the Common Pleas, then thus: Coram Juſtic 
noſtris apud Weſtm' in Octavis S. Mich', often/. (b) quare vi & armis in 
ipſum A. apud N. inſult fecit, & ipſum verberavit, vulneravit, & male 
| trattavit, ita quod de vita ejus deſperabatur, & alia enurmia ei intulit, ad 
grave dampnum ipſius A. & (c) contra pacem noſtram. Et habeas ibi no- 
mina pleg & hoc Breve. Teſte, &c. 

And if a Man do impriſon another, then the Form of the Writ of x 
Treſpaſs is, Often/. quare vi & armis in ipſum A. apud N. inſult” fecit, & 
zpſum (d) vulneravit, impriſonavit, & male tractavit, & alia, &c. 

And it is not material whether he be wounded or not, for the Form 
of the Writ is ſuch; but the Damages ſhall be increaſed for the ſame, 
if he do recover. And if he do impriſon him until he pay a Fine for 
his Deliverance, then the Form is, Qyare vi & armis ipſum A. apud N. 
cepit, impriſouauit & male trattavit, & ipſum in priſona ibid', quoiuſ- 
gue (e) Finem per tantum pro deliberatione ſua habend* cum pref. B. feciſſet, 
detinuit, & alia enormia ei intulit, Ec. 

2 H. 4 13. And a Man may have one Writ of 'Treſpaſs for divers Treſpaſſes (f ), 1 
7E.6. Dy.70. Sc. as for breaking of his Cloſe, cutting of his Trees, fiſhing — ” 
20 E. 3. 38. onds 


per Thorpe. 
22 Hl. 6. 59. 


(a) But the cauſa cauſans, or immediate tery is no Juſtification for wounding, Ce, 
Cauſe and Conveyance to an Ad ion on the 21 H. 6. 27. 
Caſe, may be laid Var. 12H. 4 3. 8 R. 2. (e) And if he juſtifies the Impriſonment, t 
Action ſur le Caſe. 29 E. 3. 20. 16 E. 4. 7. he need not anſwer to the Taking of the t 
otherwiſe if it were only for Nonfeaſance. Fine, for it is but acceſſary; and there- 
43 E. 3. 39. Sce 2 Salk. 636. fore the Plaintiff ought to anſwer to the 

(b) Note; If the Writ be fimul cum aliis Juſtification of the Impriſonment, and not 
Malefactorib vi & armis, Ec. it ſhall abate; the Taking of the Fine. Quere, 19 E. 3.19, 
otherwiſe if it be ſimul cum allis ignot'. Note; If one be taken In the County of 
8 H. 5. 5. ä G. and impriſoned till he makes Fine in the ty 

(e) Note; If he counts of a Treſpaſs County of W. he may have this Writ in - 

5 : done Part in another King's Time, and the County of G. 38 E. z. 29. . 

4 | Part in the preſent King's Time, the Writ (f) Yet for taking of a Hawk (reclaim 

ſhall be contra pacem nup Dom Regis, S., ed) he ſhall not have Treſpaſs, but Trover 

Dom Regis nunc, &c. and it ſhall be and Converſion. Quere, 2 Lev. 201. 1 S 

by good reddendo fingula ſingulis. 21 H. 4. 15. 667, Sc. and the Count ought to be that 

5 6 And on a Writ contra pacem noſtram only, he is reclaimed; and it is not ſufficient t0 Ch 

1 ; he ſhall not recover Damages for a Treſ- ſay he was poſſeſſed of him as of his pre * 

„ paſs done in the Time of another King, per Goods. Dyer 306. Treſpaſs de Boni, 40 

. See 2 Salk. 640. 2 portatis ought to alledge them to be J and 
(d) Note well; A Juſtifcation for a Bat- 13 H. 4. 11, 


Note, 


Ponds, beating of his Servants, and 


rhſius 


Writ of Treſpaſs. 


and all in one Writ; and for cutting of | | 
-oung Hawks; and the Form of the Writ is, Quare vi & armis boſcum 
A. apud N. intravit, & tres pullos Eſpervorum ſuorum, pretii tants, 


of his Goods and Chattels, 


takin 
his Wood, and for taking his 


nuper in eod boſco nidificantinm cepit & aſportavit, & alia enormia, E9c. 


And by 
89. E. 


&5 (a) Lepores, 
Oc. Poſt. 89. K. 


Note; In ſuch a Writ the Defendant 
pleads, That as to a Pheaſant, he found 
it in his own Ground, out of the Plain- 
utt's Warren, and he let his Faulcon flie 
at it, Who followed ir into the Warren, 
c and the Defendant followed his Hawk 
thither and took it; and it was ruled in a 
Manner by Krivet, That the Entring and 
Taking there was tortious, 38 E. 3. 10. 
Otherwiſe if the Killing and Taking had 
not been in the Warren. 12 H S. 19. See 
in Treſpaſs quare vi & armis in Warrenam 
ſuam intravit. It is no Plea in Bar that 
the Freehold of the Soil is in the Defen- 
dant, See 3 H. 6. 13. 5 H. J. 10. 17 E. 4. 
6. 10H 7. 25. 11 H. 6. 34. contr 

Note this Diverſity. (1.) If one comes 
into a Chaſe, Foreſt or Warren, and drive 
the Beaſts out of ir, and he who drives out 
the Beaſts, or any other who has No- 
tice of ir kills the Beaſts, the Owner of 
the Foreſt or his Officer, may make freſh 
Purſuit, and thereon take or ſeiſe the dead 
Leaſt; for fo long as he that killed it, had 
Notice, Ec. the legal and local Proper- 
ty on the freſh Purſuit ſhall be ſaid to con- 
tinue, 12 H. 8. 10. adjudged. (2.) If a 
caſt of Foreſt, Chaſe, Sc. comes by E- 
aße into my Land, I may kill him on 
=y own Ground without foreſtalling him, 
«4 the ſame is not puniſhable. 12 # 8. 12. 
1 H. 7. zo. provided it be not an Hart 
proclaimed. 5 H. 6. 36. (3.) If Beaſts of 
Chile come by Eſcape into my Land, 
which 1s a convenient Diſtance from the 
Park, I may chaſe them with Greyhounds; 
«nl if the Greyhounds follow them to- 


this Writ it appeareth that the Property of the Hawks are in 
him who hath the Land by the Word ( ſuorum) in the Writ. Pof.. 


| A And if a Man hunt and take another Man's Conies in his Cloſe 4 
which is no Warren, then the Form of the Writ is, Quare, Ec. Clanſurs 
ipfins A. apnd N. (c) fregit, & in eo ſine licentia & voluntate, &c. fig, & 
tot (c) Cunicul' pretii tanti cepit & aſportavit, Ec. 


And 


wards the Park, and I keep them out, and 
the Greyhounds kill them, I may now 
take them, and am not puniſhable; other- 
wiſe if the Lands are not a convenicnt Di- 
ſtance. 18 H. 6. 22. 43 E. 3. 8. 

Note; In Treſpaſs for entring into a 
Park, Warren, Cc. it is no Plea to ſay it 
is no Park or Warren, but he muſt plead 
Non ul', and give the Matter in Evidence. 
10 H. d. 16. 19 H. 8. 9. and therefore it is 
held clearly, that if one has a Warren, i 
he incloſe or impark without the wes y, 44 
Licenſe, and another hunts there, and he 
brings Treſpaſs de Parco fracto, the other 
may plead Non cul", and give this Matter in 
Evidence; for none may have a Park 
without the King's Grant, or by Preſcrip- 
tion. Note alſo; The Plaintiff in this Writ 
does not make any Title to the Park in his 
Count, and therefore it is no Plea, that 
he had no Park by Preſcription or by Li- 
cenſe. For how can Judgment be given 
on a Title where none is alledged. 18 H. 
6. 21, | 

(a) Note; He ſhall not ſay lepores ſuos, 
for he has not the real Property in them, 
but only a Property Cauſa Warrene, and 
only during the Time they are in the 
Warren. 3 H. 6. 55. 

(b) And he ſhall ſhew in his Count'the 


certain Quantity (or Number) of the 
Things, but he ſhall not ſay pretio (or of 
what Value) Quere, 30 E. 3. 10. for it is 
only (Frgavit) in this Writ, 

(e) Note; He ſhall not have Treſpaſs: 
for the Conies only. 43 E. 3. 24. 


\1 And for hunting in a Warren the Form is, Quare, &c. Warrenam ip- [87.] 
fins A. apud N. intravit, & in ea ſine licentia & wvoluntate ſua fugavit, 34 H. 6. 38. 
Cuniculos, Phaſianos, & Perdices cepit £3 aſportavit, (b) 38 E. 3. 10. 


3 E. 3. 13. 


ro. 
37» 
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5 H. 5. 2. 
22 Hf. 6. 59. 


bonib' maritimis aſportatis. And another Form of Writ in the Regiſter, c 


they have made to another Perſon, the Party ſhall have a Writ of Treſ. 


Writ of Treſpaſs. 


3H. 6. 55. ae. And by this Writ it appeareth that he who hath the Land hath no 


Property in the Conies. And fo of a Park; Qz:re, Oc. (a) Parcim 
ipſins A. apud N. fregit, & in eo, c. fugavit, & feras cepit & aſportavit; 
Or thus, Quare, &c. Herbam ipſius A. apud N. nuper creſc', vel Blada ip. 
fins A. apud N. nuper creſcentia, ad valentiam decem libr', cum quibuſdam 
Averiis depaſtns fuit, (b) conculcavit, & conſumpſit, & alia, Ec. And he 
need an ſay in the Writ, Quare, &c. Clauſum fregit, &c. & Her. 
3am, Ec. | 


And there is another Form of Writ of Treſpaſs, De* ſolo foſſe 62 car. 5 


De equo & catall” arreſtatis ſine cauſa, quouſque Finem fecerit. 
And another Form, De domo fratta & maremio aſportar. 1 
And the Writ of Treſpaſs for Executors for Goods taken out of their; 

Poſſeſſion, which is ſuch : 

Rex, c. Si A. & B. Executores Te/iamenti C. fecerint, Ec. tunc pone, 
Oc. quare quatuor Boves qui fuer” ipſius C. pretii centum ſolid ſub cuſtodia 
ipſorum Execut apud N. inventos cepit & abduxit, & Blada que fuer pred 
C. ibid creſcentia meſſuit, & Blads illa ac alia bona & catal” que fuer 
ejuſd* C. ſub cuſtodia eorund* Executo ib inventa cepit & aſportavit & alia 
enormia eis intulit, in retardatione, executionis Teſtament prad” & com 
pacem noſtram. 


And if an Abbot and his Monk: vreak the Seal of any Writing which? 


paſs againſt them in ſuch Form: 


Rex, Cc. Si A. fecerit, tunc pone Abbatem de C. & I. & D. Commons. 
chos ejuſd Abbatis, Ec. quare, Ec. quoddam Scriptum ipſius A. commun 
Sigill præd Domus ſignat, per quod idem Abbas & Conventus ejuſd li 
tenebaut pref. A. in victu & veſtitu & omnibus neceſſariis ſuis ſibi invent 
end, quouſq; idem Abbas & Conventir candem A. alicui viro viginti lin 
tas A vel redd babenti maritaver apud L. invener malic' freger, & 
alia, c. | 

And alſo a Man may have a Writ of Treſpaſs for fiſhing in his ſeveral 
Piſcary, and for cutting of his Graſs, and for plowing of his Land, o- 
for ſhearing of his Sheep, and all in one Writ. 8 

And another Form of Writ for moving of his Corn, and cutting 
of his Graſs, and felling of his Woods, and eating of his Corn and I 
ſtures, and all in one Writ. 


And alſo another Writ of Treſpaſs made unto a Woman before (0 
Coverture, which is ſuch: 


4 


(a) Note; The Defendant onght to an- 


ſwer to the Breaking of the Park; as ello 
to the Driving or Chaſing. 20 H. 6. 37. 
Weſt. 1. c. 20. and the Plaintiff ſhall re- 
cover for the Entring into the Park, tho' 
the Defendant does not hunt, if he came 
for that or other ill Purpoſe. 5 H. 5. 1. 
Note; The Plaintiff ſhall not have Judg- 
ment according to the Statute, if he docs 


not bring a ſpecial Writ according to the 


Statute, and not a general Writ. 9 # 6. % 
47 E. 3. 10. adjudged. 

(b) And note ; He has only a local * 
perty, and 'tis void, without a ſpecial Or 
ſtom to the Contrary. If Beaſts of Cha! 


or Foreſt, go out of the Bounds of the 4 

reſt, he, in whoſe Lands they are, "” 

kill them, except a _—_ — 
H. 6. 36. 21 H. 3. 30. 43 E. 3 8. 


(c) Note; This Writ does not 


Writ of Treſpaſs. 


5; A. & B. uxor eus feceriut, &c. tunc pone, Sc. quare, c. quoddam 
Fyrcerium ipſius B. apud N. invent” fregit, & quoddam Script obligatorium 
in eodem Forcerio inventum cepit & aſportavit, Ec. & alia, Ec. ad grave 
damnum ipſor A. & B. & contra pacem noftram. 
1 And another Writ in the Regiſter, De Navi abducta, & catall 
ortat”. 7 
K and another Writ, De Bladis & graminibus vinearum depaſt, Ec. 
And another Writ, De Bladis & graminibus boſci cædui depaſtis, c. 
L And another Writ, De Stagno fracto, thus: Quare, Ec. quoddam Stag- 
um apud R. malitioſe fregit, per quod aqua ab eod' Stagno decurrens Viva- 
rium tpſius A. ibid in tantum inundavit quod per curſum aque illins & inun- 
dation 4 piſcis in eud Vivar tine exiſtens ad valeuc cent marc exivit; 
alia, Ec. 
By which it appeareth, that he ſhall have a Writ of Treſpaſs V7 & 
armis, becauſe he cauſeth the Water to run out of his Pond, by whict- 
the Fiſh there go away. 
And there is another Writ De equis abductis, and Goods and Chattels- 
| unto the Value of 5/. and 100 5. of Money in Money told, bidem in- 
went” cepit, &c. 
| N And there is another Writ of Trefpaſs againſt thoſe who lie near 
| the Plaintiff's Houſe, and will not ſuffer his Servants to go into the 
Houſe, nor the Servants who are in the Houſe to come out thereof; 
and for taking and impounding his Cattle, and not ſuffering him to ſue 
a Replevin, Oc. And the Form of the Writ is ſuch : 


H. obſeder? & homines & ſervientes ſuos extra Manſion” prædictam exiften- 
tes eandem Monfionem ad fervic & commodum ipſius A. inibi ſaciend in- 


quod cent”: acr” terre ipſius A. incultæ remanſer*, E idem A. profic' terr* ſue 
prædictæ ad valentiam viginti librarum, & ſervic ſuum eorundem hominum 


eralG & ſervient' per magnum tempus amiſit ; necnon Averia ipſius A. ibidem im- 


„ 0! parcaver” & ea ibidem imparcata detinuerunt, non permittentes ea eidem A. 


ering s :mtuerunt, Oc. 


1 Pi And there is another Writ of an Houſe broke, and Priſoner taken 


away thus : 
Dare vi & armis domum ipſius A. apud N. in qua idem A. (a) quend' H. de 
C. Scotum, per ipſum in guerr” capt', tanquam pri ſanar ſuum, quonſque ſibi 
de 


dum {olz, but the Count does. 21 H. 6. 30. for Variance of the Count, per Paſton. See 
I 7. 2, Dyer 105. but if it be of a Bat- 21 H. 6. 29. If the Writ be bona & catalla, 
tery of the Wife before the Coverture, and he counts of Pikes or Tenches, Hor- 
the Bill or Writ ſhall be dum ſola. See 22 ſes or Cows, the Writ hall abate, for 
Af. $7. and the Verdict may find all guil- they ſhall be intended living : Therefore 
ty, where one only beats, Ec. the Writ for theſe ought to be ſpecial, viz. 
(a) Note; If this Writ be Bona & Ca- Eqmzos vaccas, &fc. 

4%, he many not count of one live Thing, Note; Where the Writ was De bonis S 
w Horſe, See. but ought to have a ſpe- catallis, it concluded ad valenciam ; as 3.Ex 
tial Writ. 19 U. 6. 22. yet ſhall not abate gues pretii, Sc. 21 H. 6. 39. Dyer 121. 


Rex, Sc. Si, Ec. pone, Sc. quare vi & armis Manſion” ipſius A. apud 


gredi, ac quoſd alios bomines & ſerviem ſuos inibi exiſtentes Manſion” 
predittans ad terram ejuſdem A. ibidem excoleud exire non permiſer, per 


ſecundum Legem & conſuetudiuem Regui noſtri replegiari ; & alia enormia ei 
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ce 
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G 


Poſt, 89. M. 


3 H. 4. 12. b. 
& infra H. 


7 H. 7. 13. 
ſupra G. 
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de centum libris, per quas idem H. redemptionem ſuam cum præſato A. pro 
vita ſua ſalvand fecerat, ſatisfattum foret, detinuit, freger, & ipſum H. 
ceper & abduxer & alia enormia, c. | 

And Note that the Form of the Writ for a live 'Thing, as Horſes, or 
Men, or ſuch like, is to ſay, ceperunt & abduxerunt ; and for a dead 
Thing, to ſay, ceperunt & aſportaver', Gc. 

And there is another Writ of Treſpaſs; if a Man take another and ( 
impriſon him until he make Oath that he will not trouble nor impriſon 
him for a Treſpaſs done to him before, or impriſon him until he hath 
made unto him a Releaſe of all Actions. 

And if a Man taketh his Villain and puts him into the Stocks, and D 
others come and break the Stocks, and let him out, he ſhall have an 
Action of Treſpaſs, and the Form is, | | 

Quare cum idem R. S. nativum & fugitivum ſuum, in Manerio ſuo apud 
K. pro eo quod idem R. nom fuit juſtificabilis, cepiſſet, & ipſum ibidem in 
cippis ad caſtigand, prout ſibi bene licuit, poſuiſſet, prædict'“, &c. præd cip- 
pos vi & armis freger, & ipſum S. ceper & abduxer, Ec. 

There is another Form of Writ thus, Quare vi & armis, c. quod f 
Foſſatum in L. terris & fimis in tantum implevit, quod aqua de Foſſa'” præi 
exiens Blad ipſius W. in garbis in horreo ſuo ibidem exiſtent ſuperundavit, 
per quod Blada præd' ad valentiam C. s. putrefacta fuer” & Arbor” ſuas 
ibid nuper creſcen ad valentiam xl s. radicitus evulſer' & aſpertaver, & 
Blada ſua ibidem nuper creſcen ad valenc xl s. cum quibu ſdam Averiis ſuis 
depaſti fuer, conculcaver & conſumpſer, Ec. | 

And by the firſt of theſe Writs appeareth that that is an Action of 
Treſpaſs upon the Caſe, and the Reſidue a common Action of Treſpaſs. 

And if a Man draw Wine out of the Veſſels, and put Water in the; 
ſame to fill them up again, he ſhall have an Action of Treſpaſs in this 
Form : 

Quare vi & armis, Sc. Ix. lagenas de quodam dolio Vini ipſius A. preti 
quatuor libr, in navi prædicti I. apud S. poſit”, abinde uſque S. ducend, ex. 
traxit & dolium i lud aqua maritima adimplevit, ita quod reſiduum Vini pra: 
putridum devenit, & totalit' deperiit ; & alia, c. 

And another Writ of the Fiſh of his Piſcary, and Herb fed up, and 6 
Land digged thus: 

Quare vi, Ec. in libera Piſcar ipſius A. apud N. piſcatus fuit, & Ile 
bam ſuam ibid nuper creſcen falcavit, & in terra ſua ſimiliter ibid" foa!', 
© terram inde projet, ac Herbam predict & Piſcem (a) de Piſcariis pre- 
dictꝰ ad valentiam C. s. ceper”, Ec. 2 

(b) And it appeareth here that there are divers Manners of Forms 0 
fiſhing in his Fiſh-pool. One Writ is, Quare, Ec. in Vivariis ſuis ißt 

1 tus 


(a) Though the Writ be Piſem, he may 24 H. 6. 43. 20 H. 6. go. Sce 17 E. 4 6 
count of more Fiſhes ; for the Word Piſcis 18 E. 4 4. 10 H. 7. 24, 27. and yet "* 
is nomen collecti vum. 4 H. 6. 11. cannot have a ſeveral Piſcary in another 

(b) Note; In Treſpaſs for fiſhing in his Soil, as well as a free Piſcary by a ſpecial 
ſeveral Fiſhery, Liberum Tenementum is a Title. ) H. 7. 13. 20 H. 6. 4 
good Plea, bur he cannot conclude Judg- Alſo note, That he who. has /iberam Pea 
ment ſi a#io without Title ſhewn. For in Ham, may have Treſpaſs againſt à StraneCs 
Treſpaſs, the Thing ir ſelf is not in De- for he has more than Common of Pulcaty: 
mand, as it is in Aſſiſe, or Qgod permittat. 17 E. 4. J. 7 H. 7. 13. 
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tus fuit, &c. Another Writ is, Quare, Ec. in ſepar Piſcar ipſins A. piſe 

catus fuit, Oc. And the third Writ is as before, Quare in kibera Piſcar 

ipſius A. apud N. poſe ſuit”, &c. : 

And a Man ſhall have a Writ of Treſpaſs for breaking of his Houſe, Supra 87. G. 
and cutting of his Trees, and for fiſhing in his Ponds, and for taking of 39 E. 3. 20. 
his Goods and Chattels, and for taking of his Plow-cattle, and im- 
pounding of them, and for taking of his Doves out of his Dove-houſe ; 
and the form is ſuch: | 

Quare, &c. Domos ipſius A. apud N. fregit, & Arlores ſuas ibid' nuper 
creſcen ſuccidit, & in Vivariis ſuis ibid” piſcatus fuit & Piſc inde ac Ar- 
bores præd', necnon alia bona & Catal ſua, ad valentiam C. s. ibidem in- 
venta cepit & aſportavit, & Averia ſua de caruca ſua ibid" cepit & imparea- 
vit, & ea tamdiu imparcata detinut, quod quadraginta act terre ejuſd A. 
per magnum tempus iucultæ remanſer', & Columbas columbar” ſui ibidem cum 
retibns & aliis ingeniis cepit & aſportavit, per quod idem A. volatum Colum- 
bar” ſui pred” totaliter amiſit ; & alia, Ec. : 

And by this Writ it (a) appeareth that a Man ſhall have an Action EOS 
of Treſpaſs for taking of his Plough-cattle, and ſhall join the ſame in ag the Pe- 
a common Action of Treſpaſs, with other Treſpaſſes; and alſo that he | Wn 
ſhall have an Action for taking of his Doves. | one Thing 
K And a Man may have a Writ de Clanſo fracto, & Bladis in garbis eee — 
& Fau' ad valene C. s. depaſtis, Ec. or of eating of his Hay only, Ec. r We 
Or, Quare Arundinem ipſius R. ad valence C. s. apud N. nuper creſcen me ſe other, and 
ſuit & aſportavit. } the Jury 
L. Another, Quare, Ec. Lapidem molarem ipſius Prioris pretii xl. s. apud N. found one I 
fregit ; & bona & catalla, Ec. 


C. 5. Part 


ſue, and tax- 


he! And by this it appeareth, that if it be a live Thing, or dead Thing ——— 

us for which the Action is brought, it is not material whether he ſay pre- El. Dy. 369. 
tii, Ec. or ad valenciam, Ec. (b) | 2 & 3 Ma. 

ett; And another Writ of a Mill-pool broken in two 'Towns thus, 1 gk 


Quare, Ec. Stagnum molendini ipſins R. de B. apud R. E S. fregit, per 
qued aqua de codem Stagno totaliter exivit, & eidem R. proficuum molendini 
[ii pred” ad valenc C. s. amiſit; & bona & catalla ſua, &c. 

And another Writ, De Domibus & catallis cumbuſtis. 
0 And another Writ, De Ovibus tonſis & Lanis aſportatis. 


Dad 


and 6 


Here 
fot, 


pr fo 
ms of U 


piſ 
fn 


And 


See fer Hankf. If a Writ of Treſ— 
be ad wilenc, Efc, the Plaintiff ſhall 
cover the Value of the Goods, and the 
all be charged to inquire of the 


| 


«we, and therefore it is a good Plea to 


nion of Cul+, that the Plaintiff ſhall have 
a general Writ, and that it ſhall nat abate, 
bur the Matter be given in Evidence. See 
1 H. 6. 7. 12 U. 6.6. 19 H. 6. 34. 21H. 6. 
15. 7 H. 6. 27. Treſpaſs quare 5 Boves atud 


5 2 
- 


E. 4 6 


el hc 
nothe! 8 
a ſpecial 


im 7 ſar 
trauer; 
' Pilcary' 


y that the Plaintiff is poſſeſſed of the 
te for the Wric ought to be, that the 
Letendane had taken and detained his 
heuſt, Sing Cauſa rationabili, per Hankf. ſed 
Culp' ontr', unnd that it ſhall be gi ven in 
ence, that the Plaintiff is ſeiſed of 
e Goods in Mitigation of Damages, 11 
. 4 24, 25, and agreeing with this Opi- 


D. cepit & ſupavit & in par avit, &., per 

quod 3 de bovib' pretii 5 I. fame interierunt, ©f 

al:i deteriorati ſunt ad damprum, Ofc. and it 

was abated, becauſe the Value of all the 

Beaſts was not ſhewn ; contra if it had been 

fugavit &f impar/avit, but not cepit. 1 H. 5. 3. 
(b) Sce 2 H. 4. 11. per Markham. 


n 
8 1 
1 = - > G 
— — — — hy — 
. — L 
— 4 — — Le te 
— —— — 
- - 
4 31 = 


— 
— 


_ 8 2.40 -— we 5, 
> 
= 
ym — 3 . A * 
8 — 2 — 3 
8 8 
A — TA 


202. 


[89.] 


See 91. K. 


Writ of Treſpaſs. 

And another for taking him and impriſoning him in one Place, and 
from thence carrying of him to Priſon in another Place, and there de- 
taining him in Priſon. 

And another Writ for taking of his Sheep in one Place, and impound- 4 
ing of them in another Place, until he hath paid a Fine. 

And another Writ for breaking of his Sluices in ſuch Manner: 

uare, Cc. Excluſum ftagni molendin* ipſius Abbatis & Parcum ſuun 
ibid apud S. freger & in eo ſine licentia, &c. & (a) Arbor ſuas, Ec. & 
in ſeparali Piſcaria, &c. & Piſcem inde, & Abor' prad' ad valeuc C. x. 
nec non Feras de pred” parco ceper. | 

Another Writ, Quare vi & armis, Ec. Excluſ. ipſius A. ultr' foſſatum de C 
N. pro /alvatione terrarum ſuarum apud C. Ec. vi & armis fregit, & ma- 
remium inde ad valenc C. s. in minutas partes ſecuit, ita quod per fracturam 
bujuſmodi terre & prata ejuſd A. ibidem inundat' fuer, & id' A. proficuum 
terrarum & pratorum præd ad valenuc' C. s. totalit” amiſit; & alia, &c. 

And another Writ: If a Man doth impriſon his Villain, and ſet him D 
in the Stocks for ſome Offence, and another Man doth ſet him at large, 
the Lord ſhall have an Action of 'Treſpaſs for breaking up the Stocks, 
and for ſetting his Villain at large. 

And another Writ: If a Man be riding on the Way, and another E 
Man ſtriketh his Horſe, by which the Rider falleth and is hurt; he 
which is caſt off his Horſe ſhall have Treſpaſs againſt the other. 

And another Writ for putting out another Man's Eye thus: Quare v1 Þ 
& armis dextr ocul* ipſius W. apud N. eruit, & alia, 95 

And the Maſter of an Hoſpital ſhall have an Action of Treſpaſs for G 
taking of Goods in the Time of his Predeceſſor. And the Form of the 
Writ is ſuch: Rex, &c. S1 W. de N. Cuſtos Hoſpitalis ſancti Michael de 
C. fecerit, Oc. tunc pone, Ec. quare vi & armis bona (b) & catalP prai 
Hoſpitalis, ad val C. s. tempore I. de C. nuper Cuſtodis HoſpitaP pred pra- 
deceſſoris præd cuſtod, apud R. inventa cepit & aſportavit, Ec. & alia, Ec. 

And the like Writ for an Abbot or Prior, and in the End of the Writ !! 
he ſhall ſay, in deterioration” Domus & way ina ipſius Abbatis ; And ſo it 
ſeemeth it ſhall be in the End of the Writ for an Hoſpital. 

And another Writ for an Abbot thus: Quare vi & armis portas E domts 
Dom & Eccleſ. ipſius Abbat apud L. fregit, & Blada Don” & Eccleſ. pred 
tempore pred* Abbatis ibidem creſcen ad val”, Ec. cum quibuſd* Averiis dex 
paſtus fuit, conculcavit & conſumpſit, & bona & catalla earund Domus E 
Eccleſiæ tempore præd ad val C. s. ibidem inventa cepit, &c. & alia, 1 

n 


3 


(a) See for Juſtification in Treſpaſs de 


, I. Sec accordant 18 E. 2. 3. 4) E. 3. :, 
arborib' ſuis, 13 H. 7. 9. And note; If he 


9 E. 4. 33. and fo of a Replevin brought 


juſtifies the Cutting, he ſhall not anſwer 
the Carrying away ; for if he did not cut 
them, the Writ ought to be Quare bona & 
catalla cepit. 33 H. 6. 12. Kelw. 114. 19H. 
4 1. 5 H. 5. 8. | 

(b) Note Pradict“ heſpitalis, but not fo 
de _ & Eccleſia. 9 H. 6. 25. Vel grad I. 
or if the Predeceſſor himſelf had brought 
the Writ, it ſhould be bona & catalla i 


at Common Law. 16 E. 3. Treſpaſs *'' 
and ſo it is of Waſte ad exheredationem I” 
mus & Eccleſie de B. Sec 7 A. 6. 18. 

(e) Bur when ſuch Treſpaſs is done 
the Predeceſlor. See 13 E. 4 16. 4 EA 
contra 2 UH. 4. 4. the Writ being arbores Le. 
mus & Eccleſis de B. See 18 E. 2. Trail. 
237. 


Writ of Treſpaſs. 


And another Writ for a Treſpaſs done in the Time of Vacation of an 
Abby or Hoſpital ; Quare vi & armis bona & catall' Domus & Eccleſſæ ip- 
ſus Abbatis de C. (a) tempore Vacationis Abbat' predict ad vat C. s. 
,L. inventa cepit & aſportavit, &c. & alia, &c. in deteriorationem, 
Sc. cout pacem, Ec. 


A. apud C. intravit, & in ea, &c. fugavit ; & Boſcum ſunm ſimilit” ibidem 
intravit, & tres pullos ſuos Efpervorum in eod' boſco nuper nidific* pretii xx. s. 
ac alia bona & catall ſua ad var C. s. ibidem inventa, necnon lepores, cuni- 
culos & perdices in Warrenna cepit, Qc. 

L (b) And another Writ of Treſpaſs ; Quare vi & armis centum Oves ipſius 
A. apud T. invent” cum quibuſd canibus fugavit, canes illos ad mordend 
Oves pred” in tantum incitando, quod per fugationem illam & morſus canum 
pred Oves praed' multiplicit” deteriorate fuer” & magna pars Ovium ill” 
fetus OY fer & in T. ſervient ſuum ibidem inſult” fecit, Ec. per 
uod, Ec. 

l And another Writ, De Porcis fugatis ita quod interierunt, Sc. 

And if a Man do incite or procure his Dog to bite any Man, he ſhall 
have an Action of Treſpaſs for the ſame. 

be a Watercourſe, for which another Man's Land is drowned, Sc. he 
ſhall have a Writ of Treſpaſs, Quare vi & armis, and the Writ is ſuch: 
Clare vi E armis quodd' Foſſatum apud T. per quod quedam aqua decurrit il“ 
terra E fimo in tantum implevit, quod aqua illa de antiquo curſu ſuo impedita 
xx. acras terre ipſius A. ibidem diverſis Bladis ſeminatas inundavit, per quod 
idem A. proficuum terre ſux pred” totalit” amiſit ; & alia enormia, c. 
And if a Man diſtrain Cattle, and carrieth them into unknown Places, 
the Party ſhall have an Action of Treſpaſs Qyare vi & armis for the Di- 
ſtraining of them; and the Writ is ſuch : 

Quare vi & armis Averia ipſius A. apud N. cepit, es ea ad loca ignota 
f'gavit, ita quod Averia ill” eidem A. ſecundum Legem & conſuet” Regni no- 
ſtri replegianda invenire non potuer & alia, Ec. 

O There are divers Writs of Treſpaſs founded upon Statutes, whereof 
{ome do follow. (c) 

2d Rex, Ec. S/ A. c. tunc attach* B. Cc. quod fit coram nobis, Ec. ad re- 
de- ſpoud” pref. A. quare vi & armis C. uxor' pref. A. ah¹ N. rapuit, & eam 
is C cum bon” & catalP pred” A. ad vaP C. marcearum, abduxit, & eam adbuc ei 
(c) detinet ; & alia, Cc. ad grave damuum, c. (d) contra formam Stat in 


And bjuſmodi caſu proviſi, Cc. Teſte, Ec. 

: D d 2 Another 
quot 
7 oy (a) See when on a Vacation by Depoſi- (e) Nite; The Aion is to commence 
em + on, in the Time of E. 1. Treſpaſs 242. the with an Attachment, and not with a Pone 


Uihop ſhall not puniſh Treſpaſs on the fer vadios. 14 H. 6. 2. Sce the Star. of Weſt. 
Lemporalties, but the King. 38 E. 3. 30. 2. cap. 38. 


1" accordant 39 E. 3. 19. (d) Nite; The Party ſhall not have the 
If my Dog kills your Sheep, ande Puniſhment enjoin d by the Stat. but where 
'reſh'y after the Fatt tender you the Dog, he is ſued by a Writ that makes mention 


au are without Remedy. 7 E. 3. Barr. of tlie Statue. 9 I. 6. 2. Vide infra A. 


$ 


one 8 


9990 


K And another Writ of Treſpaſs; Qrare vi & armis Marrennam ipſius Ant. 86, 8). 


And if a Man fill a Ditch with Mud and Earth, which had uſed to ant. 88. D. 


Writ of Treſpaſs. 


Another Writ: Quare vi & armis Averia 755 A. _=_ N. in Con? tw 5 
cepit, & ca a Cont illo uſque P. in Com Kanc' fugavit & imparcavit, & ea 
ibid” im parcata detinet, cont” Legem (a) & conſuet* Regni noſtri & cout Pa- 
cem noſtram. Et habeas ibi, Ec. 

Another Writ of Treſpaſs, (b) that Diſtreſſes, Sc. be not out of the A 
Fee, or in tne King's Way thus: Si A. fecerit, Ec. tunc pone, Ec. ques 
fit, &c. coram, Ec. oftenſ. quare cum de communi Concil* regni noſtr* provi. 
ſum ſit, quod non liceat alicui Diſtrictiones facere ex quacungue cauſa extra 
Feod ſunin, nec in via (c) Regia aut communi ſirata, niſi de nobis & mini. 
ſtris noſtris ſpecialem auctoritatem ad hoc habentibus, pred” B. qui minif 
noſter non eſt, ut dicitur, extra Feod ſuum apud N. Averia, ipſius A. cont” 
form* proviſionis prad', &c. Et habeas, &c. Otherwiſe in the Highway 
thus: Averia ſer (d) bona & catalla ipſius A. in Regia via cepit, & in. 
parcavit, & ea adbuc imparcata (e) detinet, contra Legem & conſ. Regni 
noſtri, c. & cont” pac* uoſtram: Or thus: Et Averia pred” diu imparcata 
detinuit contra Legem, Cc. & contr” pacem noſtr”, Ec. Et habeas, &c. Et 
Averia illa eid A. interim deliberari fac, Teſte, Ec. 

Another Writ of Treſpaſs againſt him who diſtraineth a Man by (f) 
his Plough-cattle, or by his Sheep: Often/. guare cum ad communem utili- 
tat” Regni noſiri ſtat” ſit, quod nullus de eodem Reg” diſtringat” per Averia 
carucar' ſiarum, vel per Oves, pro del ito noſiro vel alieno, ſeu alia quacung; 
occaſione, per Ball ſeu miniſt* noſtros aut alior', quamdiu alia babeat Averia 
per que rationabilis Diſtrictio ſuper ipſum fieri poſſit pro debitis illis levand, 
bY! exceptis duntaxat Averis illis quæ in damno alicujus inventa ſecundum Le- 
UN gem & conſ. Regni noſtri imparcari contigerit ; præd W. (g) Oves præd A. 
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(a) Note; This Writ lies againſt a Lord. 
3 E. 3. 5. adjudged. But if 4. holds an 
Acre, &c. in one Cou'ty of a Manor in 
another County, the Lord may diſtrain in 
the ſaid Acre, and carry the Diſtreſs into 
the other County. 1 H. 6. 3. er Cur. 22 E. 
4. 11. Quere, 18 H. 7. Kelw. 50. 14 E. z. 
Barr. 275. 

Note; In Treſpaſs for a Diſtreſs taken 
and driven into another County againſt 4. 
and B. A. pleads Not guilty, and B. ſays 
that he is Baily of F. S. of whom the 
Plaintift holds, cc. And for Services ar- 
rear he diſtrained, and drove into another 
Place within the ſame County, without do— 
ing any Thing againſt the Peace, and ten- 
ders to aver his Plea. And reſolved, ( 1.) 
That the Defendant here need not make 
an Avovry, for he mall not have a Re- 
turn here, for the Writ docs not command 
the Sheriff co make Deliverance. ( 2.) That 
the Iſſue ſhall be tried in the County 
where the Taking was, and not where the 
Driving is ſuppoſed, for there they cannot 
take Conuſauce, whether they were the 


1. apud 


ſame Beaſts that were taken in the other 
County. P. 13 E. 3. 

(b) But note; The Party grieved ftv! 
not have Advantage of the Statute 6 
Marlb. c. 35. except by a fpecial Writ 
founded on the Statute, and not by a ge- 
neral Writ of Treſpaſs. 43 E. 3. 30. Ten. 
E. 1. Acohοr 130. 11 R 2. Avowry $1. 4 
H. 6. 2. per Bab. contr. Martyn, 9 H. 6. . 
Ratio becauſe in a ipecial Writ the Party 
makes a Fine to the King. 8 Co. 60. Beecher 

(e) One may diſtrain in via Regia for an 
Amercement in a Leer. Temp. E. 1. Ave» 
ry 232. 19 E. 2. ibid. 221, 225. . 

(4) Withour ſaying pretii in the Wit, 
bur it muſt be in the Count. 19 E. 3. Br 
$42. Note the Reaſon, becauſe they a'C 
taken nomine d ftri& ionis, and ſce there cn 
tra acem omitted. | ; 

(e) Sce 39 E. 3. 20. Detinuit quorſ, ut E- 
nem fe it, held prod. 

(Ff) See this Writ lies where the Rent 
arr. Temp. E. 1. A:owry 230- 

(+) Note; Tac Writ lies between Lord 
ar Tenant, and although the Tera"! 
pzys his Rent and has Deliverance, '* 

: * 


2 
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apid N. vel Averia ipſius A. de caruca ſua apud N. cont” form” Stat prædict 
cepit & im parc avit, & ea adbuc ibidem imparcata detinet, cont Legen & 
conſ. Ec. & cont” pacem, &c. Et habeas, Ec. & Averia illa eidem A. in- 
terim deliberari fac'. Teſte, Oc. 

And ſo note that in this Writ of Treſpaſs the Sheriff ſhall make Deli- 
verance unto the Party, as he ſhall do upon a Replevin: And if the 
Party hath the Beaſts delivered unto him before the Writ ſued, then 
this Clauſe, Averia illa eidem A. interim deliberari facias, ſhall not de in 
the Writ. | 
C Another Writ: If a Man doth take the Oxen or Carts of another, or 
other Things, as Barges or Ships, to carry Goods, againſt the Will of 
the Owner, then he ſhall have ſuch Writ : 

Rex Vic', Ec. Si, Oc. pone, Ec. oftenſ. quare cum in Stat" dudum apud 
Weſtm' edit” int' alias coutineatur, quod uullus capiat equos, boves, plauſtra, 
carucas, naves, & batellas ad cariagium fac', contra voluntat illius cujus res 
1, fuer ; pred” B. & D. vi & armis quandam carettam & quatuor equos 
pred” A. apud N. invent, contra voluntatem ipſius A. ad cariagium fac” ce- 
per, & per magnum temp's detiuuer'; & alia enormia, &c. ad grave dam- 
num, &c. & contra formam Statuti prædict', & contra pacem noftram. Et 
babeas ibi, Oc. 

D Executors ſhall have ſuch Writ of Treſpaſs for Goods and Chattels 
taken in the Life of the Teſtator. 

E And if a Man do diſtrain out of his Fee, he who is diſtrained ſhall 
have an Action of 'Treſpaſs againſt him; and in the End of the Writ 
there ſhall be this Clauſe, & Averia illa eidem A. interim deliberari fa- 
cas, Oc. And by that Writ the Sheriff ſhall deliver the Cattle to the 
Party, as in a Replevin. 

If a Man caſt any 'Thing upon the Feet of another, by which he is 
hurt, he ſhall have an Action of "Treſpaſs for the ſame. 

G If a Man take a Canon or Monk out of the Monaſtery, the Abbot 
or Prior ſhall have an Action of Treſpas thereupon, thus: 

Oftenſ. quare quand” domum infra Priorat' de B. quæ eft Cella ejuſdem Al- 
atis, in qua Frater I. Canonic” ejuſdem Abbatis, pro delicto in quod contra 
Regulam Ordiuis ſui incidit, exiſtit, juxta didi Ordinis regulam caſtizand', 
u & armis fregit, & pref. I. cepit & abduxit ; & alia, Cc. Or thus; Quare, 
Ee. Clauſum ipſius Abbatis apud L. fregit, & fratrem W. de L. Canonicum, 
Cc. in Carcerali cuſtodia infra clauſum predi® juxta Regul* Ordinis ſuit caſti- 
gend detentum, ab eadem cuſtod' extraxer” & alduxer'; & alia, Ec. 
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hall have this Writ. 18 E. 2. Aden ſur find ſufficient Diſtreß on the Tenements. | 
012.35. And nate; If at the Time he 29 E. 3. 17. But note; The Count may be | | 
weis the Diftreſs, he cannot find other general as the Writ is, viz. contra formans | 
Duttreſs, but only Sheep, c. although he Statuti, and need not alledge that nulla aha 140 
Could (not) have diſtrained before the Di- rati-nabilis Diſtrictio inveniri potuit, but that i 
ret cogniſable, (viz. If he hath a Setg- ſhall come on the other Side, and it is ſup- 
"ory, Fc and ſo cauſe to diſtrain) where- plied by the contra. ſermam Statauti. Dyer 
rau they were at Iſſue, whether he could 312. 
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| (a) And a Man ſhall have an Action of Treſpaſs for taking his Son j1 

| and Heir, or his Daughter and Heir, and marrying her. And the 

| Writ is ſuch : 

| 12 H. 4. 16. 5 R. fecerit, Oc. tunc pone, Oc. W. & B. quod ſint, Cc. Orare 
vi, Sc. Johann', vel Johann', as the Caſe is, flium vel filiam & herey 
præd R. apud I. invent' rapuer, maritaverunt, & abduxerunt ; & ali, 
Sc. (b) 

And the King ſhall have an Action of Treſpaſs for taking of hi; 
Goods. And the Writ is ſuch : 

Quare vi & armis bona & catalla naſtra ad val”, Ec. & alia engmi; 
ibidem perpetravit, in noſtri contempt', & grave dampnt”, Oc. & wntr; 
pacem noſt ram. 

And for ſuch Treſpaſs done upon the Soil and Poſſeſſion of the 
King, the Uſe is for to have an Information of Intruſion for the King 
in the Exchequer, and the Defendant there to anſwer it. And when 
he appeareth in the Exchequer, the Courſe is there to bind him in 
Recognizance at his Peril to leave the Poſſeſſion to the King ; and yet 
it ſeemeth the King may have an Action of Treſpaſs, Quare Clavſun 

#4 f fregit, &c. & Herbas depaſ? fuit, Ec. & Arbores ſuccidit, Ec. 
8 And there are other Writs of Treſpaſs, Quare Foſſata & Sepes inf} 
4.4 | A. fregerunt, Ec. | 
it | And another Writ for digging in his Land, and for putting of Lime 
11 and Hemp in the Ditches, by which the Water is corrupted ; and the 
Rib | Writ is, | 
w_— [91.] Quare, Ec. in ſeparali ſolo ipſius A. apud N. fodit, & terram inde pri 
1 jectam in Foſſatis ſuis ibidem projecit, & limum & cannabum in eiſd fiſt 
\ poſuit, per quod aqua in foſſ. exiſtens per corruption” lini & cannabi pre 
4 adeo infecta devenit, quod Piſcis in eiſd foſſat' exiſtens ad val, &c. it- 
4 teriit; & al', Ec. 
4 And another Writ of Treſpaſs for aſſaulting a Man in his Houſe, and! 
b | lying in wait for him, until he make Oath that he will not bring any 
8 Action againſt him, Ec. and the Writ is ſuch : | 
if Quare in ipſum I. Sc. & ipſum I. in quandam dom, ad quam pro vit 
a ſua ſalvanda ib fugit, inſecuti fuer", & ipſum inibi per tempus non md. 
11 cum oh ſeder, & ipſum ſic ob ſeſſum quouſque corpor' preſtit* ſacrament gui 
14 aliquam Action verſus pref. Ec. occaſione tranſgr pred ſeu alia occaſunt 
. guacuuque non moverit, detiuuer', Ec. 


— 


And 


(a) The Declaration may be de raptu 
Cuſtodie, as well as de raptu bevedis. Palm. 
75. Banfield verſus Hutchins. Alſo it may this Taking. And Note; he 1s named Hen 
14 be without ſaying ju Afaritagium ad i» in the Lite of the Father. 31 E. 5: þieb 
j i ſur pertinet. 12 H. 4. 16, contr. 32 E. 3. 327. ; 
[ Gard. 329. (b) And-he ſhall recover the Value © 
11 See 21 H. 6. 15. the Father commits his the Marriage. 12 H. 4. 17. And Nate 3 
14 Son of the Age of one Year toa Nurſe, Cro. 55. Gray and Fefferies's Cale. See 5) 
| 


and goes out of the Country, and 'tis re- Af. 35. 21 II. 6. 24. Dyer 304. Poſt. 15 
ported about the Country that he is dead; F. 143. R. 


1 and for that the Iofant was ill kept, the 


Uncle takes him, and retires to the Fe 
ther, when he ſhall not be. puniſhes 1"! 


Writ of Treſpaſs. 


and another Man taketh the Waif or Stray out of the Manor, Sc. he 
who hath the Manor ſhall have an Action of Treſpaſs for them, Ec. 
and that without any Seiſure of them before. (a) 

And if a Man take another Man and impriſon him, and compel him 
to make to him a Statute-Merchant, or a Releaſe, or an Acquittance, 
he ſhall have an Action of Treſpaſs for the ſame, and the Writ ſhall re- 
cite the Matter, and the Detaining in Priſon of him, quouſque, Oc. 

If a Man have a Wreck by Preſcription, or by the King's (b) Grant, 
cee, if Goods be wrecked upon his Lands, and another taketh them 
away, he who hath the Wreck ſhall have an Action of Treſpaſs, (c) 
9:are vi & armis, for thus taking without Seiſure thereof before; and 
the Writ is ſuch : 

Oftenſur”, quare cum idem Th. Dow” Manerii de Eſton Bavent exiſtat 

& iv. babere debeat, ipſeque & anteceſſores ſui Dom Manerii pred” a tem- 
pore quo non extat memoria hucuſque habere couſuever', Wreccum maris infra 
precintP Manerii præd'; pred' Joceus & Robert? bona & catalla ad valeuc 
C's. apud S. infra precint? ejuſd' Maner* ad tert projecta, que ad ipſum 
Th. tanquam Mrec' pertin* deberent, vi & armis ceper & aſportaver Ec. 
Or thus, decem libr in pecunia, Ec. Or, quare cum per Chartam, Ec. ba- 

lere debeat, c. 

If a Man ſend his Servant to apprehend his Villain, and to bring 
him unto him, and the Servant apprehendeth the Villain, and in bring- 
mg him unto his Maſter another reſcueth him from the Servant, and 
lets him go at large; the Maſter ſhall have an Action of Treſpaſs for 
tis Reſcous, and not the Servant, for the Wrong is done unto the 
Maſter, Oc. 

: If an Abbot or other Man hath a Hundred, and hath all Felons 


D 


ed, and the Sheriff taketh the Goods of the Felon within the Hundred, 


Treſpaſs againſt the Sheriff for the Goods which the Sheriff took, and 

the ſame ſhall be, Quare vi & armis, c. 

G (d) And if an Abbot or other Perſon ought to have Toll in any 
Place, and ſendeth his Servant to take the Toll, and another doth di- 

ſturb his Servant to take the Toll; the Abbot, or he who ought to 

have the Toll, ſhall have a general Action of 'Treſpaſs, Quare vi & armis 


they did aſſault his Servant, and diſturbed him to take the Toll. And 
he Writ is ſuch : 
Quare 


(a) See 43 E 3. 8. 10 H.6. 11. And (e) See the like Writ maintained with- 
Note Dyer 338. A Waif happens in one out Title made, (And Note, there it is 
tranchiſe, and eſcapes into another Fran- an Aion on the Caſe.) 13 E. z. Brief. 
cle before Seizure, the ſecond Lord ſhall 647 

have ir, for the Property is not changed (d) But Note; In this Caſe it ſeems, 
vefore the Seizure, by the better Opinion. that the Name of the Buyer, as alſo of 
5 I. 8. 10. Sec 33 H. 8. Eftray. the: the thing ſold, for which the Toll is dae, 
- 4. 10. ought to be ſhewn in the County. Quere, 


) That it is ſo in the King's Caſe H. C. 45. 
ſoe 14 E. 2. Treſpaſs 326, e my 15 


And if a Man have Waif and Stray within his Manor by Preſcription, 49 E. 3. 10. 
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| Goods within the Hundred, if any Felon within the Hundred be attaint- 


he who hath the Hundred, and ſuch Liberty, ſhall have an Action of 
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Onare cum idem Abbas, per Chart progenitor” noſtr” pred* quondam regum 
. Angl', habere debeat Theolonium de rebus venalib' ad Villam de S. wenieur 
5 ib', iidem R. & J. in S. ſervient” ipſius Abbatis, per ipſum ad hujuſin Theo- 
4 lonium in Villa pred” colligend deputat', vi Q armis inſultum fecer, & jy. 
1 ſum quo minus hujuſm* Theolonium colligere & percipere potuit impediver, 63 
#4 | pred catall per ipſum S. pro hujuſm* Theolonio nomine Diſtriftion ibid 
1 capta & attachiata eidem S. abſtuler, per quod idem Abbas profic* de hy. 
13 juſin Theolonio proveniens per magnum tempus amiſit; & alia, Oc. 
14 And ſo if a Man ought to have Toll in a Fair, Sc. and his Servants I 
Fi : are diſturbed to gather the ſame, he ſhall have the like Action for Af. 
Vid.1H. 5.1. fault (a) of his Servants, and for the Loſs of their Service, and for the 
47 E. 3. 22. Diſturbance made unto them, and for loſing the Profit of his Toll, and 
all in one Writ. | 
And if a Man have a Fold in common with two other Men, and the 
one do diſturb him to ſet up his Clays and Pales, and break them, he 
ſhall have an Action of Treſpaſs againſt them in this Form, Quare vi & 
armis, thus : | 
1 Si Prioriſſa de T. fecerit, Sc. tunc pone, Ec. E. Ec. oftenſ. quare cn 
wo cad Prioriſſa quandam Faldam apud F. fimul cum pred” E. ac M. de B. hz. 
14 bere debeat, ipſaque Prioriſſa & ejus pradeceſſ. hujuſm Faldam cum praf, 
E. & M. E eor anteceſſ. a tempore quo non extat memoria, ſemper hi: 
uſque habere conſuever* ; præd E. claias & palos ipſius Prioriſſe in Fali; 
eorund* Prioriſſe, E. & M. apud dictam Villam de F. nuper erett poſtas 
vi & armis fregit, & ipſam Prioriſſam quo minus claias & palos in Folds 
pred” prout ad ipſam pertinuit, ponere, vel aliquod commodum de Falda ils 
percipere potuit, impedivit ; & alia, c. 
A Man ſhall have an Action of 'Treſpaſs for taking of his Appren- | 
21 H. 6. 31, tice, or for taking of his Servant. 
(b) And the Church-wardens ſhall have an Action of Treſpaſs for x 
taking the Goods of the Church, either in their own Time, or in tie 
Time of their Predeceſſors. 
(c) And a Man may have an Action of Treſpaſs for breaking of his | 
Houſe or Cloſe, and alledge a Continuance of the Treſpaſs, and ot 


the Breaking thereof, from ſuch a Day unto ſuch a Day ; as well p 
e 


(a) Note; Treſpaſs for beating his Ser- Sheriff delivers the Goods of the Church 
vant, fer quod Servitium amiſit, lies, altho* in Execution, Treſpaſs lies by the Churech- 
he was not.retained, but ſerved only at wardens. 8 H. 5. 4. But an Action canno! 
Will. 11 H. 4. 2. per Hull accordant. And inure to them in Succeſſion, Dyer 48. 4! 
fo if A. retains B. to be his Servant, who Indi&ment for breaking the Church, 49 
departs into another County, and ſerves taking the Goods of the Pariſhioners. Der 
C. 4. before any Requeſt or Seizure, can- 99. | 
not beat B. and if he does, C. ſhall have (e) In Treſpaſs with a continuands ſton 
Treſpaſs againſt him. 21 H 6. 9. and re- ſuch a Day to the Day of ſuing the i, 
cover Damages, having Regard to the Loſs the Defendant ſays, that 4. was (ele? 
of the Service. 22 Afſ. 76. and the Re- and intcoffed him, and that fo he * 
tainer is traverſable. 11 H. 6. 30. ſeiſed, till the Plaintiff by Colour entred, 

(b) Note; They are the Goods of the upon whom ie the Defendant entred , wy 
Pariſhioners, and therefore in a E' Fac” Plaintiff makes Title, that C. was * 
againſt a Parſon de bonis Eccleſtaſticis, if the and infeotted him, and that he a0 


elles 
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be may have for treading of his Graſs or cutting of his Corn, 
9c, (a 
1 bs ſhall have an Action of Treſpaſs for thoſe Goods which [92.] 
he hath to adminiſter as Ordinary ; where a Man dieth Inteſtate, and 
the Goods are taken out of his Poſſeſſion, he ſhall have an Action of 
Treſpaſs for the taking thereof. But he ſhall not have an Action of 
Treſpaſs for Goods taken out of the Poſſeſſion of him that died In- 
teſtate, hut the Adminiſtrators ſhall have ſuch Action; for the Ordi- 
nary ſhall not have an Action for Goods or Debts of him that died In- 
teſtate, but only an Action of Treſpaſs for the Goods taken out of his own 
Poſſeſhon. And the Proceſs in this Writ of Treſpats is an Attachment 
and Di/tringas; and if the Sheriff do at the Attachment or Diringas 
return Nihil, then he ſhall have a Capias, and Alias, and Pluries, and 
Exigent, and ſo Proceſs of Utlagary againſt him. 
1 If the King granteth a Protection unto a Man, by which Protection 
he taketh him, his Lands and Goods into his Protection, as the com- 
mon Courſe and Form of Protections are; now if another Man do 
afterwards take his Goods, or doth enter into any of his Lands or Te- 
nements during the Time that the Protection is in Force, he ſhall hay 
a ſpecial Action of 'Treſpaſs againſt him in this Form: 
Oſtenſ. quare cum nuper ſuſceperimus in protet?* & defenſion” noſtram W. 
homines, terras, res, reddit, & omnes poſſeſſiones ſuas, omnib* & ſingnlis in- 
hibent* ne quis injuriam, moleſtiam, damnum inferret ſeu gravamen; id B. 
bona & cata” pred” W. dum ſub protect noſtra ſuit, apud N. invent”, ad 
valent” cent” librar', vi & arm” cepit & aſportavit, & homines, Ec. per 
gut, Cc. & alia, Oc. ad grave dampuum ipſius W. & cont” pacem noſtr”. 
Et habeas ibi nomina Pieg', & hoc breve. Teſte, Ec. | 
B And alſo he who hath the King's Protection, if any Man take his 
rk Goods, or enter into his Lands, c. or beat his Servants, Oc. he ſhall 
have a ſpecial Writ unto the Sheriff for to enquire of them, and to cer- 
tify the ſame before the King, Ec. and it ſeemeth the King ſhall make 
his L Proceſs againſt them by Venire facias, as upon an Indictment, and that 
thereupon they ſhall be fined, and the Writ is ſuch : 
Rex Lic Linc' ſalut'. Præcipimus tibi, quod per ſacrament* probor” & 
lega!” homin” de Com” tuo per quos, Ec. diligent” inquiras, qui malefattor” 
& pacis noſtr” perturbator* bona & cataP A. ad valentiam cent” librar, apud 
N. inventa quem ſuſcepim* in defenſion” noſtr” ſpeciaP, bomines, res, re. 
, & omnes poſſ. ſuas, omnib” & ſinguP inbibentes, ne quis eis injuriam, 
nueftiam, damuum inferret ſex gravamen, vi & arm* ceper” & aſporta- 
ver, & in homines ſuos ibid” exiſtentes, inſultum ſecer, & ipſos verbera- 
vrunt, Cc. & alia, Ec. ad grave danmum ipſius A. & contra protet?? k; 
an pred' & contra pacem noſtram : Et Inquiſition" inde diſtin & 1 
Ee 5 aperte 1 


ec, till he was diſſeiſed by the De fend- try after ſuch Diſſeiſin, he ſhall not have 
ne loc, that A. infeoffed him; and Treſpaſs with a continuando, but only for 
was found for the Plaintiff, and 'twas the Entry, and ſo was the better Opinion. 
ech in Arreſt of Judgment, that the 19 H. 6. 28. 

Platt had abated his own Writ; for (a) See Treſpaſs of Corn (Blees) taken 
ehe had ſhewn that the Defendant diſ. with a Continuande. 21 H. 6. 43. 

wech hum, and had not ſhewn any Re-en- 
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aperte factam nobis, ſub ſigillo tuo & ſigillis eor per quos facta ſuerit, ſine 
dilat ione mittas, & hoc Breve. 

But note, That there is a Statute made Au. 28 E. 3. cap. 6. that 
willeth, that no Commiſſion or Writ ſhall be from thenceforth granted 
unto the Sheriff, to enquire, c. But if ſuch Writ or Commiſſion be 
granted, Sc. Quere if it be good; it ſeemeth not, for this Statute i; 
made only to bind the King that he ſhall not grant, Egc. 

There is another Writ De Feno in Prato proftrat” & depaſto; and ano- D 

ther Writ De Clauſo Oftio, & Feneſtris fractis, Er. 


Hrit de Treſpaſs ſur le Caſe. 


HERE is another Form (a) of Writ of "Treſpaſs upon the Caſe, 5 
which is to be ſucd in the Common Pleas or King's Bench ; and 
in that Writ he ſhall not ſay Vi & armis, Ec. but in the End of the 
Writ he ſhall ſay contra pacem; and the Form is ſuch * 
Rex Vie, Sc. $i Matilda de D. Sc. tunc pore, Oc. quod ſit, &c. ad 
reſpond” tam nobis quam Matilde, quare cum ead Matilda nuper qucddan 
Breve noftrum de Prohibiticne verſus pref. I. ne ipſe Placitum in Ci 
Chriftianitatis de catallis & de debitis que non de Teſtamento vel Matrim— 
Note well io ſegucretur, in Cur noſtra impetraſſet, eademque Matilda dictum Breve 
_ 1 noftrum pref. I. apud C. liberaſſet ; idem I. recepto ditto Brevi noſtro, ill:d 
for caſting a bid in luto projecit, & pedibus ſuis conculcavit, necnon Placitum pred fe- 
Writ into quutus eſt in cad Curia Chriſtianitatis, in noftri contempt”, & ipſins Ma- 
the Dirt. tilde grave damnum, ac contra pacem noſtram. Et habeas, &c. (b) 
of Crompton Another Writ ; Quare in aqua de Plim' per quam inter Humber & Gaunt | 
is 9 navium & battellorum communis eſt tranſitus, ex tranſverſo aquæ pilos di- 
fixit, per quod quedam navis cum triginta quarteriis braſii ipſius W. fal- 
merſa "og & wviginti quarteria braſii, pretii C. s. deperier” ; & alia enur- 
mia, Ec. | 
And if the Leſſor do ouſt the Executors of the Leſſee of their Term, G 
they ſhall have a ſpecial Action of the Caſe againſt the Leſſor, and the 
Writ ſhall be by Summons, Ec. and not by Pore per vadios & ſalvci 
pleg', as the other Writ of Treſpaſs is; and the Form is ſuch : 
$i Johan', Executrix Teftam* E. de C. fecerit te, Ec. tunc ſum”, Ec. 
P. & M. oftenſ. c. quare cum iidem P. & M. unum molendinum ſex 
acras terre cum.pertin' in N. pref. E. de C. ad terminum qui nondum pri. 
teriit dimiſiſſeut, & idem E. de C. in Teſtamento ſuo præd molendinum & 
terr”, uſque ad finem termini pred', pred? Executrici, ad executionem Teſti! 
pred inde faciend', legaſſet ; præd' P. & M. poſt mortem ipſius E. de C 
pred molend' & terras (durante termino prad” ) ingreſſi, ea præd' Execi- 
N Ii. 


(a) See 7 E. z. 2. 46 E. 3. 19. 31 E. 3. ſur le Caſe 48. So againſt one of v0" 
(b) Adtion on the Caſe againſt one who another bought Goods which he had before 
had bought certain Truſſes of Hay, and ſtolen. 42 Aff. 8. So for not keeping © 
letting them lie and rot, Cc. without Goods, Cc. But if *rwas without the De- 
carrying them away. 13 I. 4. Aion fendant's Default, he ſhall be quit, 42 41 9 
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triti detinent minus juſte, in retardation execut* Teſtam' prædict', ut dic. 
Et habeas, c. | 
And if the Sheriff doth arreſt a Man upon a Capias directed unto 
him ſued forth upon a Statute-Merchant, and afterwards ſet him at Li- 
berty, he who ſued the Writ ſhall have a ſpecial Action upon the Caſe [93.] 
againſt the Sheriff, which is ſuch : 
a Rex Cyronatoribus ſalut'. Si A. fecerit, Sc. tunc port”, Ec. Vie? noſtrum 
Suff. quod fit, E9c. oftenſ. quare R. mercatorem, nuper per Breve noir 
cid Vie direct“ prætextu cuſs Recognitionis centum marcarum eid' A. pref. 
R. juxta formam Statuti apud Acton Burnel nuper editi fact', capt” & 
cnſtod” ejuſa* Vie apud O. exiſten', pref. A. de pred” centum marcis minime 
ſatigſacto, contra voluntatem ipſius A. libere abire permiſit, ad grave dam- 
mum ipſins A. & in retardation” execution Recognitionis predict”, ut dicitur. 
Et habeatis, E9c. 
And if the Sheriff in a Writ of Account or Debt return upon any, 
guad non eſt inventus, nec habet terras, &c. per qu (a) diſtriugi poterit, 
&c. for which a Capias is awarded againſt him, and he arreſted there- 
upon, where he hath ſufficient Lands, or Goods and Chattels ; then 
he ſhall have an Action upon the Caſe againſt the Sheriff, directed un- 
to the Coroners, as before is ſaid, E?c. 
C And fo another Writ ; If the Sheriff hath (b) a Priſoner committed 14 H. 7. 10. 
unto him for Debt, Ec. and afterwards he ſuffer him to go at Liber- 22 E. 4 1. 
ty before the Debt be ſatisfied, Oc. he ſhall have an Action upon the 7 1 6. 
Caſe againſt the Sheriff; and yet it ſeems he may have an Action of 21 U. 5. zo. 
Debt againſt the Sheriff. 36 H. 6. 3. 
D If a Man be indicted of Felony before any Juſtice, and one T. as 
one of the four Men of the Town, and Reeve, give the Evidence as In- 
dictors, E9c. and afterwards he who is indicted is acquitted, Sc. and 
afrerwards the Bailiff of the Hundred or other Officer ſhewed unto T. 
that he who is acquitted hath a Writ of Conſpiracy againſt him, and 
that he hath a Capias to arreſt him, by which he is arreſted and im- 
priſoned until he pay fix Marks for a Fine for his Deliverance, Ec. he 
ſhall have an Action of Treſpaſs upon his Caſe : But it ſeemeth he 
may have a general Action of Treſpaſs in that Caſe upon Falſe Im- 
priſonment, if he have not any Writ directed unto him. 
If a Replevin be removed out of the Liberty by Pone into the Com- 
mon Pleas, and afterwards (pendent the Plea there) the Bailiff of the 
Liberty doth award a Return in the Liberty to the Defendant, for 
which he taketh the Cattle and impoundeth them, by Means whereof 
eme of them die for want of Food; the Party grieved ſhall have an 
\Ction upon the Caſe againſt the Bailiff of the Liberty who awarded 
Return to hold Plea after the Matter removed in the Common 


Pleas. 


-- 


i 
} * 
0 
: 
| * 
* 
2 4, 
. 
. 
i 
4 
«1! 
. 
- 
* 
129 
2 
o 
* 
TT 
0 | 
: 
o 
1 
* 
| \ = 
: * * 
N 7 
WM þ 
by 
* 1 
1 
* 
1 n 
# l 9 
. ” i 
"X18? | 
*; 1 
* 1 
a f id 
' a 
©: 7 * 
4 , 
+ 1 
92 ln 
: 0 
— N 
* i} * 
* 
. ! 
1 1 
V 'T 3 
FE 
4 
4a V3 
*T: 2 #7 
ED bs 4 
WT; \ 
1 * 
a. bl 
'E. 
9 ; * 
+ \ 
l 
»% 1 
11 ". 
©3 
.— oF 
th 


— 


ee —— 


ao Co 
- * — 
4 oh "+ © 


** — — 
I EE SAW es WES 
— — — . A %--> 
_ —— - - v3 — 4 
PO 8 Py h N * * 
> — — - © we — — 
_ LM 4 


* — - - 
—— * 
——— 
4 -— — 
— — P - by 
py 
RS, 5 _ 
7 A 5 
— * 2 
R a 


— 
a= 
—_—_ 
\ — = 
= ——  — mas 


— 


— 


Ow 


t 


it a Man do attach another or his Goods for Debt, Sc. in a Liberty, 
ind after the Bailiff, by Covin betwixt him and the Defendant to diſ- 
E e 2 continue 


7 dee Rot. Clauſ. 26 E. 1. M. 8. Devſo. Eſcape, when by the King's Command. 
b, Tiere, If he is not excuſed of an Stat, 1 R. 2. cap. 12+ Dyer 161. 


eontinue the Plaint, deliver the Goods attached to the Defendant, the 
Plaintiff ſhall have an Action upon the Caſe againſt the Bailiff, and the 
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Writ is ſuch : 

$i A. fecerit, Oc. tunc ſum I. Ballivum magne Cur ſive Mercati de N. 
quod ſit, Sc. oftenſ. quare cum idem Ball” ad Querimoniam præd' A. B. 
per quædam catal ſua, ad reſpoudend pref. A. in Cur prædict'ꝰ ſecundum 
Legem mercatoriam, prout moris eſt in reguo noſtro Angl', de debito decem 
librarum, quod idem A. de pref. B. exigit, attachiaſſet, ac in Loquela pra. 
dict in eadem Cur inter partes prædict', que ſe in Inquifitionem inde po- 
ſuer, in tantum proceſſum fuiſſet ; prædict' Ballivus pendente coram eo Inqui- 


ſitione pradifF, per Colluſ. inter ipſum & prafatum B. habitam in Cur pre- 


Vid. Br. At- 


tachment 23. 


Bur if he 
hath no o- 
ther Goods, 


then he may 


attach theſe 
Goods. 


[ 94] 


dict', malitiofe receſſit, & Inquiſitionem prædict' capere recuſavit, per qud 
Placitum præd extitit diſcontinuat' ; idemque Ballivus catalla predit? eidem 
B. pref. A. de debito præd non ſatisfat?', poſtmodum liberavit, ad dammun 
ipſius A. viginti librarum, ut dicitur, &c. 


(a) And a Man ſhall have an Action of Treſpaſs upon the Caſe a. C 


gainſt his Neighbour who hath Lands betwixt him and the Sea, and 
ought to make Banks; and cleanſe certain Ditches and Sewers betwixt 
him and the Sea, and he doth not cleanſe them as he ought to do, by 
Reaſon whereof his Land is ſurrounded, E9c. he ſhall have his Action 
upon the Caſe againſt him for not mending the Banks, and cleanſing the 
Ditches and Sewers, Oc. | 


If a Man be committed unto the Gaol for Debt or Arrearages of Ac- H 


count, and the Gaoler of Malice lay ſo many Irons. upon him, or ſet 
him in the Stocks, or keepeth his Victuals from him, by Reaſon where- 
of he is ſo ſpent, that he becomes lame, or hath other Infirmity ; he 
ſhall have an Action upon the Caſe againſt the Gaoler. 

If a Man doth diſtrain any Prior's, or other Prelate's Horſe, wherc- 
upon he is riding in his Journey, for or upon any Contract, Debt, or 
Treſpaſs done by him or his Predeceſſor, when he might have diſtrained 
or attached him by other Goods or Chattels of the ſaid Prior or Pre- 
late, then he ſhall have an Action upon the Caſe, which is ſucli: 

S A. Prior, Ec. poue B. Ec. oftenſ. quare, cum non liceat alicui Pra 
tum, Magnatum, ſeu aliquam perſouam Hccleſtaſtic“ regni noſtri, per ide" 
Regnum alicubi tranſeuntem, occaſione alicujus Coutractus ſeu debiti per e- 
quitaturum ſuum proprium diſtriugere, cum alia Averia ſeu catalla ibid" 
habeat, per que rationabilis Diſtrictio ſuper ipſum fieri valeat; pra! h. 
pref. Priorem per Villam de C. tranſeunt* occaſione cujuſdam Contractus i. 
ter S. quondam Priorem de, &c. Predeceſſorem præd' Prioris, & pred” B. d- 
dum, ut dicitur, per quendam equum palſridum ſuum, quanquam per alia —_— 


td; 


Writ de muro rebarando.) II. 4. 8. And ye! 
by Thirning, if the Plaintiff recover“ 
this Writ, he ſhall not diftrain, 7 
reparando, Quære & Vile. 7 H. 31. [f he 
Defendant has nothing in the Land, by 
Reaſon whereof he ought to repair, e*c&?* 
in Right of his Wife, the Writ ſhall ale 
againlt the Husband only. 


(a) See 29 E. 3. 32. And the AQtion 
lies in the County where he ought to re- 
pair. 7 H. 4. 8. 14 E. 1. 3. 15 E. 4. 18. 
or in the County where the Land is ſur- 
rounded. 11 R. 2. Aion ſur le Caſe 36. 
And one ſhall have a View on this 
Writ, and the Writ ſhall ſuppoſe a Tort 
done to him; otherwiſe per Skin, in a 


— 


C2 
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eg catalla tune ibid” rationabilem Diſtrictionem ſuper ipſum fac” potuiſſet, di- 
ftrixit, & palfridum illum diu malitioſe detinuit, per quod negotia ſua ardua, 
pro quibus trauſitum ſuum gs fecerat, perierunt ; & alia, Ec. 


And if a Man promiſe and take upon him to make for another Man 
certain Carts for Carriages, or other few, and taketh Money before- 
hand for to do the ſame, and afterwards he doth not make them ac- 
cording to the Promiſe and Undertaking ; the other may have an Acti- 
on upon the Caſe againſt him, and the Writ ſhall be ſuch : 

ei W. Sc. tunc pone I. Ec. oftenſ. quare cum idem I. tres currus pro 


certa pecuniæ ſumma, cujus unam part præ manibus recepit, infra cert 
termin inter eos concord facere & fabricare apud S. aſſumpſiſſet ; idem J. 
currus pred” infra terminum præd facere & fabricare non curavit, per quod 
idem W. diverſa bona & catalla ſua ad valenciam C. mare que in curri- 
bus pred” duci debuiſſent, pro deſectu cur pred', totaliter amiſit ad grave 
dampnum ipſius W. ut dicitur : Et habeas, Ec. 
B And if a Man be lodged in any Inn, and any of his Goods be 
taken or Stoln from thenee by a Stranger, he ſhall have an Action upon 
the Caſe againſt the Inn-keeper; and the Writ. ſhall be ſuch : 
Rex Lic, Oc. Si A. fecerit, Ec. tunc pone, Ec. B. quod ſit, Ec. oftenſ. 
Sc. quare cum ſecundum Legem & conf. regni noſtri Angl' hoſpitatores, qui 
boſpitia (bY communia tenent, ad hoſpitand* bomines per partes ubi hujuſmo- 
di hoſpitia exiſtunt tranſeuntes, & in eiſdem boſpitantes, eorumque bona-infra 
boſpitia illa exiſteutia, abſque ſubtratFione cuſtodire die ac nocte tenentur, ita 
quod pro defettu ipſorum hoſpitatorum ſen ſervientium ſuorum hoſpitibus bujuſ= 
modi dampuum non eveniet ullo modo: Quidam malefattores quendam equum 
ih A. pretii xl. s. infra hoſpitium ejuſd' B. apud 8. hoſpitati, inventum 
pro defettu ipſius B. ceper & abdux, & alia enormia, &c. ad grave damp- 
zum, Sc. Et babeas, Cc. Teſte, Oc. | 
C If a Man do fell unto another Man a Horſe, and warrant him to be 
ſound and good, Cc. if the Horſe be lame or diſeaſed; that he cannot 
work, he ſhall have an Action upon the Caſe againſt him. 


Wine, and warrants them to be good, Gc. and they are corrupted, he 
ſhall have Action upon the Caſe againſt him. 
2 But 


wiftualibus & herveſiis ipſius W. ad partes tranſinarinas ducend pro (a) 


And ſo if a Man bargain and ſell unto another certain (c) Pipes of See 9 H. 6. 


(a) See this Writ abated, for that it lies 
only on a Fact, and there was no Conſi- 
deration mentioned in the Writ. 2 H. 4. 3. 
accords, becauſe ſuch AQtion on the Cale 
lies only for a Misfeaſance, but not for a 
Nonfeaſance, becauſe the Default is to be 
ſpecified in 11 H. 4. 33. "Tis debated, 
whether the AGtion lies, and whether he 
9u2ht to declare in certain, what he ought 
to have on the Agreement for his Labour, 
31.6. 36. 14 H. 6. 18. 19 H. 6. 49. 

(5) Sce 2 H. 4. 7. He ought to ſhew in 

i» Lount, that the Defendant is a com- 
won Hoſt or Inkeeper, otherwiſe all will 


abate. 1 H. 4. 45. "Tis there ſaid, Sc. 
that tho* the Hoſt or Inkeeper delivers the 
Keys to the Gueſt, it does not diſcharge 
him. See Dyey 158. the Hoſt excuſed for 
that he refuſed to receive the Plaintiff on 
a reaſonable Cauſe. See for Remedies a- 
gainſt Hoſts, who refuſe to harbour Gueſts, 
18 H. 7. Xelw. 50. Dyer 158. 5 E. 4. 2. 
42 7 11 H. 4 45- 22 H 6. 21. and 
9, Cc. | 
8 (e) Vea, tho' they were ſold dy a Ser- 
vant, 9 H. 6. and there it ſeems that Acti- 
on on the Caſe lies without any Warran- 
ty ; ſo is 7 H. 4. 14. and See * 
* 
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3 H. 6. 36. b. 


42 E. 3. 11. 
4 E. 6. 9. 
22 H. 6. 21. 


2 


9 H. 6. 
Action ſur le 
Caſe 15. 


52. 11 H. 6. 
18. 
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9 H. 6. 13. But note; It behoveth that he warrant it to be good, and the Horſe 
contr. Poſt. to be ſound, otherwiſe the Action will not lie. For if he ſell the Wine 
3 K. Dyer r Horſe without ſuch W arranty, it is at the other's Peril, and his Eyes 
and his Taſte ought to be his Judges in that Caſe. 26 U. 6. 35. 

But if a Smith prick my Horſe with a Nail, Oc. I ſhall have my D 
24 H. 6. 10. Action upon the Caſe againſt him, without any (a) Warranty by the 
46 E. 3. 19. Smith to do it well. And the Writ ſhall be, Q1are quendam clavun in u. 
num pedem cujuſdam equi J. apud N. fixit, per quod putridus devenit, |; 
quod idem equns per magnum tempus laborare non potuit, & idem J. prof 
equi ſui præd per idem tempus amiſit, ad dampn', &c. For it is the Duty 
of every Artificer to exerciſe his Art rightly and truly as he ought. (b) 
And if any Sheriff or Under-Sheriff do diſtrain any Parſons or Vi. E 
2 Inf, 3. cars, or other Spiritual Perſons, in any Lands whereof they are poſſeſſed 
in the Right of their Churches, they ſhall have Actions upon the Caſe 

againſt the Sheriff in this Form : | 


Rex, &c. Si A. perſona Eccleſia de C. fecerit, Ec. tunc pone, Ec. B. 

Vie noftrum Somerſ. & C. Subvic* noſtrum ejuſdem Com“ quod ſint, &. 
oftenſ. quare cum in articulis cleri reg” noſtri per dominum E. nuper Regen 
Ang! progenitor” noſtrum conceſſis inter alia continetur, ne miniſtri noſtri, u 

: Vic aut alii, cap” animalia rector Ecclefiarum pro diſtrittionthus aliquibus in 
via Regia, nec in ſeod in quibus Eccleſia ill olim fuer dotatæ; præd Vit 

E9 Subvic* averia præd A. apud L. in feodo ipſius A. Eccleſiæ ſug pred” d. 

quo eadem Eccleſia olim dotata fuit ceper & ea abinde uſque S. duxerunt, & 
imparcaverunt, & ea imparcata ibidem diu detinuer contra legem, & conſuet 


regni noſtri, & contra form articulorum prædict' & contra pacem noſtran 
Et habeas, Ec. c 


7 H. 4, 44. If a Man ought to be quit of Toll for himſelf and his Tenant and; 
Men, in every Market or Fair, Oc. Now if any Officer or Bailiff take 
a Tol 


where one ſells Clothes, and warrants (b) If one retains Counſel, and girs 
them all to be of ſuch a Colour, if they him his Fee to aſſiſt him in the Purchal: 
are there in View of the Buyer, tho' they of ſuch a Manor, if he becomes Coun's 
are not all of ſuch a Colour, an Action for another, or diſcovers his Counſel, Cas 
on the Caſe will not lie. But if they are lies; yet tho' he warrants his Client that 
in another Place, or are warranted to be he ſhall have the Manor, but fails therein, 
of ſuch a Length, a Writ on the Caſe lies; yet if he does his Endeavour, Caſe dot! 
if a Servant ſells Clothes for his Maſter, not lie; for perhaps he could not have the 
and warrants them, an Action on the Manor, 4. e. twas impoſſible. 11 H. 6 

, Caſe does not lie againſt the Servant on 24. 55. 
: ſuch Warranty, nor (as ſome held) againſt Treſpaſs on the Caſe, for that the De. 
the Maſter, for he did not warrant them. fendant aſſumed to cure his Horſe, Ef 111 
Niete a Diverſity between Selling cor- ille tam negligenter & improvide, cc. mes 
} * Wines to Merchandize, for there an „al, Ec. quod Equus interiit ; t was bell, 
Action on the Caſe does not lie without (1.) If one who is not a common Farne 
Warranty; otherwiſe, if it be for a Ta- kills a Horſe by Medicines, without Doudt 
vern or Vitualler, if it prejudice any. Caſe will not lie, without a ſpecial Pro 
Sce 19 H. 6. 49. accordant. miſe. And (2.) Held in that Caſe by N 
(a) See 14 H. 6. 18. So if he promiſe, tor and Aſcough, that there being no fv) 
and does not ſhoe my Horſe. 19 H. 6. 44. Promiſe, Cafe would not lie, tho' be *. 
75 E. 3. 16. Caſe againſt a Smith who re- a common Farrier, and ſo the Aſſumplt 
uſes to ſhoe my Horſe, 21 H. 6. 55. 18 is traverſable. 19 H. 6. 49. Sed Vide of” 
H. 7. Kelw. 50. 48 E. 3.6. 17 E. 4 4. See 11 R. z. 4% 

ſur le Caſe, 3), 39. 81 H. 6. 55 
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a Toll of him, his Tenants or Men, he of whom the Toll is taken, 
hall have an Action of Treſpaſs upon the Caſe againſt him who took 
the Toll, or diſtrained his Goods for the Toll. And alſo he may have 
a Writ out of the Chancery directed unto the Bailiffs or ſuch Officers, 
that they ſuffer them to be quit of Toll, Cc. and he may have an Alias 
and a Pluries, and Attachment thereupon againſt the Bailiffs or Officers, 
if they do not obey ſuch Writs, and the Pluries ſhall be returned into 
the Common Pleas or King's Bench. 

C. ) If a Man hath a Manor within any Honour, and by Preſcription 

hath had View of Frankpledge of his Tenants within his Manor, Oc. 

Now if he or his Tenants be diſtrained by the Lord of the Honour, to 

come unto the Leet of the Honour, and to preſent there thoſe Things 

which ought to be preſented within the View of Frankpledge within the 

Manor, he who is diſtrained may have a general Action of Treſpaſs for 

this Diſtreſs, or he may have a ſpecial Writ directed unto the Bailiffs 

or Officers of the Honour reciting the whole Matter, commanding them 
that they ſuffer the Lord of the Manor to have and to hold his Leet of 
his Demeſne, Ec. as he hath uſed to do; and that they do not diſtrain 
him or his Tenants in any wiſe to come unto the Leet of the Honour, 
to preſent any thing which ought for to be preſented in the Leet of the 

Manor ; and alſo comprehending in the ſame Writ, that if they have 

taken any Diſtreſs for that Cauſe, that he then redeliver them, Cc. And 


upon that he may have an Alias and Pluries, and Attachment againſt 
tem, if they do not obey the aforeſaid Writs. 


And alſo if a Man hath uſed to have a Gulf of Water in any Wa- 
ter, and it hath been uſed that no other ſhould make a Gulf in the 


af ame Water, between his Gulf and the Gulf of B. now if another 
e Goth make another Gulf betwixt them, he ſhall have his Action upon 
il the Caſe in this manner (b). Si A. perſona Eccleſiæ de C. fecerit, Oc. 


R. de 


() The Abbot of Farzham brought a this Writ am quam, Oc. is good, and the 
\\rit againſt the Sheriff of Lan aſter, and King ſhall be anſwered therein. (z.) That 
counted that the King had granted to the where the Writ was quo minus idem Abbas 
Wbat's Predeceflors and Succeſſors, the Turnum ſuum tenere poſſit, it is well alledged, 
Serift 's Turn within the Lands of Farn- (tho' not ſaid ouſted thereof,) that he was 
to that neither the Sheriff or other diſturbed in holding it; and fo the Action 
vnifter Mould intermedle therein; and lies, and a Reſpondeas awarded. M. 14 E. 


de Sherift of Lancaſter came to Farnbam, 
1 held Ins Turn within the ſaid Lands, 
«4 cauſed the Men of the Franchiſe to 
preſent Matters Preſentable, who preſent- 
© Lloodſhed by J. S. whereupon the ſaid 
»\erift diſtrained J. F. to come to his 
Turn of Lancaſter, and then ſet on him a 
tne of 10. And when he (the Abbot) 
rere to the ſaid Sheriff the King's 
to ſurceaſe, and he did not, he then 
ered him an Alias, Plæriet, Sc. And 
Fl Writ mentioned all this Matter, and 
"at lo the Defendant had entred into the 
"reuſe to his Wrong, and in Contempt 
'! the King and his Commands, and to his 
age, E., and 'twas reſol ved. (1.) That 


3. 17 E. 3. 56. See Attion on the Caſe 
for Diſturbance of his Ferry. 22 AF. 17. 

Treſpaſs by the Abbot of Weſtm. for 
difturbing his Bailiff ro hold his View 
which he had by the King's Grant, Cc. 
and *twas agreed, that he need not ſhew 
the Charter in this Action, but in a Quo 
IWarranto; wherefore the Defendant plead- 
ed, that he and his Predeceſſors had a 
View there, abſque hoc, that the Abbot 
had a View. Trin. 16 E. 3. 

(b) But not for erecting a new Mill or 
School-houſe, which draws away all the 
Cuſtom ; contra, of a Ferry or Fair. 22 H. 
6. 14. 
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Writ de Treſpaſs ſur le Caſe. 


R. de T. Ec. quare cum idem A. habere debeat, ipſeque & predeceſ” ſu; 
perſon” Eeccl' præd a tempore quo non extat memor ſemper haenus haber 
conſ. quend* gurgit' in aqua de W. in B ita quod in ead aqua inter Cirgit? 
ipfins A. & gurgit' S. de E. Domini Man de H. nullus aliquem gurgitey 
levare, palos ſeu claias figer aut retia aliqua pro piſce inibi cap* ponere ge. 
beat, ſeu conſ. aliquibus temporibus retroactis: Idem R. (a) claias & ps. 
los int gurgit præd' A. & 8. in ead' aqua fixit, & retia pro piſce nibj 
capiend poſuit & ibidem pi ſcatus fuit & piſcem inde cepit & aſport per 
quod idem A. praſic gurgitis præd ad valence” C. s. amiſit, & al, Gc. Bt. 
babeas, Oc. | 

And if a Man hath a Liberty to return Writs, and to execute them, 
if the Sheriff ex officio enter into the Liberty, and execute any Proceſ; 
there, the Lord of the Liberty ſhall have an Action upon the Caſe a. 
gainſt him ; and theſe Writs do appear in the Regiſter. 

If a Man be found in Arrearages before Auditors, for which the Au. C 
ditors do commit him to the Gaol, and afterwards he eſcape from thence, 
now the Gaoler ought to pay the Money which was arrear upon the 
Account. And the Gaoler ſhall have his Action upon the Caſe againſt 
him who eſcaped to anſwer unto the King for the Eſcape ; and to the 
Gaoler for the Damages which he hath ſuſtained ; the Form of the Writ 
is ſuch : | 

Rex Vic &c. Ex gravi querela A. accepimus quod cum B. compotum ſun 
de tempore quo fuit Ballivus C. in N. eidem C. infra libertat” de K. ner 
reddiderit : Et idem B. pro arreragits compoti illius per auditores cjiſden 
compoti poſtmodum arreſtatus, & prædict“ A. cuſtod gaot noftre libertat 
prad liberatus fuit, in eadem gaola cuſtodiend quouſque præd C. de arrera- 
giis predittis juxta formam ſtatuti de hujuſmodi receptoribus & ballivis pri 
viſi pleue ſatisfaceret, prædictus B. a cuſtodia prædict“ A. prædicto C. © 
arreragiis preditt non ſatisfacto, contra pacem noſtr* evaſit, occaſione cia 
evaſion” idem A. prefato C. de arreragiis illis juxta formam ſtatuti pre 
ditti plene ſatisfecerit, in ipſius A. damnum non modicum & gravanit. 
Et quia tranſer illam, f talit” perpetrata fuerit, velinquere nolums 
impunitam,:Tibi præcipimus, quod fi predi” A. fecerit te ſecur' tune fir 
diff B. per corpus ſuum attachias, ita quod eum habeas coram nobis, E. 
ad reſpondend nobis de evaſione prædictꝰ & predift” A. de dauiuis qu 
ſuſtinuit occaſione evaſionis illius. Et habeas ibi hoc Breve, Oc. | 

And if a Man play with another at Dice, and he hath falſe Dice wit) 
which he playeth, and gets the other's Money with theſe falſe Dice, i! 
who loſeth his Money, may have his Action upon the Caſe for this De. 
ceit, and the Form of the Writ is ſuch : 

Rex Vic Ec. & A. fecerit, &c. tunc pone, Sc. T. de D. Ec. quod |: 
ec. 2 guare cum idem T. de D. machinans ipſum A. ſubdole defraud as 
& diverſas pecuniar” ſummas de eodem A. extorquer eund* A. ad lud 
ad talos cum ipſo T. ad quendam jocum vocat” le Dozen, pro diverſ- fer 
niar ſummis apud Burton ſuper Trent, excitaſſet & procuraſſet, ac iden &. 
cum ipſo T. ad talos ad jocum predict ibid* Iiſiſſet, pred? T. quoſdam tak 
weracit* titulat* eidem A. tradidit ad jalandum, & cum tali præd' ad man 
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(a) And if the Writ be oi & arndt, it ſhall abate. 31 Ed. 3. Aion ſur le Caſe 3% 
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ipſius T. devenire contigiſſent, idem T. Sf dam alios talos falſos Es ſubdole 


titulatos, quos numerum duodenarium, & non alium quolibet jactu attingere 
ſciviſſet, falſo & fraudulent* projecit, per quod idem A. magnas pecuniar 
ſummas eidem T. ad jocum illum amiſit, ac idem T. ſummas illas ſub colors 
lucri falſo deceptive cepit & aſportavit, ad dampnum ipſius A. S li. ut dic 
£ habeas ibi nomina pieg & hoc Breve. Teſte, Oc. and this Writ was 
ſued Anno 5 Z. 4. which ſee in the Regiſter, 240. 

And although that the Defendant doth not entice the Plaintiff for 
to play, yet if the Defendant play with falſe Dice, &c. by which he 
gets the Plaintiff's Money; it ſeemeth the Plaintiff may maintain this 


Action well enough, becauſe: the Enticement is not the Cauſe of the 


Action, but the Caſting of the falſe Dice, by which he gaineth the 
Money, Ec. 


Writ de Diſceit. 


| E 
T the Name of another, 
deceived ; then he who is 


- 


damnified ſhall have this 


rit, and the 


rit is without the Words vi fs armis, and the Writ is ſuch : 


ſued by Attorney. 19 H. 6. 50. it ſhall not abate for Form, if it hath Matter of Subſtance, 
Rex Vic' Lincoln' ſalut. Si A. fecer', Sc. tunc pone, Cc. P. Oc. ad reſol- 26 E. 3. 65. 


vend tam nobis quam præfat' A. quare quod. Breve noſtrum per fin 20s. 
ad opus noſtrum per breve pred” capiend nomine pradici A. hoc penitus ignoramt 


fraudulent” & malitioſe in Cancellar' noftra impetravit, in deceion Curie noftr* this Writ, 
nd grave damnum ipſius A. Et habeas ibi nomina pleg & boc Breve, Ec. if no other 


tute, or appear as Vouchee in my Name. 


(a) And Note; Such Writ lies notwith- 
danding the Record on which 'tis founded 
de cancelled or avoided before. See 17 
E. 7 12. 6. 1. 

It one anſwers for another as Attorney 
without any Warrant, the Defendant 
may move this pending the Plea ; but if 
udpment be given, he is put to his Writ of 

iſceit againſt the Attorney, and he ſhall 
recover Damages ; and if the Defendant 
(Plaintiff) was Party to the Diſceit, he 
hall have the Writ againſt both, and re- 
cover. 21 E. 3. 45. by Thirning. 

. 4. brought a Writ of Diſceit againſt B. 
er that he had ſued an original Writ of 
Vedt, and three Capias's in the Name of 


becauſe it is penal. 19 H. 6. 44. So if a Man levy a Fine, confeſ an Action or a Recog. or Sta- 


By which it appeareth, That if a Man do purchaſe a Writ in my Bro Fine pur 
Name, for which Writ I ought to pay a Fine in the Chancery, as the 3 | 


Courſe 


C. without his Aſſent againſt 4. whereby 
A. was vexed, and put to Coſts ; the De- 


fondant, as to the Original, pleads the Con- 


ſent of C. and as to the Capias's, pleads an 
Award, "Twas moved, that the laſt Plea 
might go to the Whole; for 4. was not 
damaged by ſuing of the Original, ſo no 
Action lies for that; yet by the better O- 


. pinion, ſeeing that was the Beginning of 


the Tort, he ſhall anſwer it. ) H. 6. 43. 

See Mich. 38, 39 Eliz. inter Gellibrand 
and Hubbart, Moor's Caſe, 866. in the Star- 
Chamber, agreed that if one levies a Fine 
in another's Name, a Vacat thereof ſhall 
be entred on the Roll. See divers Preco- 
dents there cited accordingly. 


5 E. 4. 40. {2.114 
1 2 - 


Diſceir 41. 
This Writ 
cannot be 


Diſccir 58. 
The King 
ſhall have 


will ſue it, 


* 
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Courſe there is for every Writ of Debt of the Sum of 40 J or more, 
to pay for every Writ of 401. 6s. and 84. and if it be of 100 Marks 
65. 8d. And ſo for every 100 Marks 65. 8 d. and ſo for every Writ 
of Plea of Land, which is Præcipe quod reddat, if it be not a Writ of 
19H. 6. 44 Right Patent, for every Writ which is of the yearly value of 5 Marks 
7 H. 6. 33. 6s. 8 d. Sc. and fo according to that Rate. And then if a Man pur- 
| chaſe ſuch a Writ in my Name, and I know not thereof, I ſhall have 
this Writ of Diſceit. 

And if I do preſent one unto a Church whereof I am the Patron 4 
unto the Ordinary, and one T. doth diſturb me, for which Diſturbance 
another doth purchaſe a Quare impedit in my Name returnable in the 
Common Pleas againſt the ſaid 7. I not knowing thereof, and afterwards 
cauſeth the Writ to abate, or me to be Nonſuit in that Writ, I ſhall 

| have this Writ of Diſceit againſt him who purchaſed that Writ, 6: 
19 H. 6. 44. If one forge a Statute-Merchant in my Name, and ſueth a Cap/a; y 
If a Man thereupon, for which I am arreſted, I ſhall have this Writ of Diſceit a- 
make an gainſt him that forged it, and againſt him who ſued forth the Writ 
Obligation EC adi £2 

in my Name, © apias, RI , 5 

1 mall not If a Prior or Abbot have Title to preſent unto a Vicaridge where- ( 
have Diſ- of they are Parſons imperſonee and Clerks ſecular or Regular at their 
ge % Wills; and afterwards another doth forge a Grant in the Name of the 
New e Abbot or Prior under their Covent-Seal, that they do grant to one of 
Han, the Pariſhioners, Cc. that they ſhall preſent a ſecular Perſon and not a 
Regular, as a Canon or ſuch, Ec. the Prior or Abbot may have a 
Writ of Diſceit, and the Form fhall be ſuch : 

Si Prior Bartholomæi de ſuburb” Lond”, E9c. ponite W. & B. Ec. quod 
fint coram nobis, Gc. in odtabis Sancti Martini ubicunque, c. oftenſ. qiore 
quum idem Prior perſonam ſecularem vel regularem idoneam ad vicariam ſan 
Sepulchri extra muros J. ond', quam quidem Eccleſiam idem Prior tenet i 
proprios uſus, pro voluntate ſua praſfentare debeat, & hactenus conſuevit, fra- 
dic W. & B. collufione inter eos pralocuta pradie® Priorem malitioſe pre 
gravare machinantes, ſigillum commune prioratus prœdicti contrafecerint, 
quaſdam literas patentes, per quas prædeceſſores pred prioris conceſſiſſe ae. 
buer”, idem Prior & Covent” loci præd' perſonam ſecular-' & non alium, as 
vicar” ullam praſentare deberent, cum eodem ſigillo contrafafo conſignari ft) 
& hiteras illas ſigillo pred” confignatas in quadam cauſa ad inſtantiam feu 
W. rune Paroci? Eccleſ. præd inter ipſum W. E pref. Prior coram Of- 
ficiali Cur? Cant? Chriſtianit ſuper motione frat” R. de F. canonic ft 
Pricr” ad preſentat” ſuam ad vicar” præd' per Hpiſc Lond? admiſſi ne 
exhibuere, & ipſum Prior labore & expenſis virtute literarum præd dice 
fimodo in lac parte fatigari procurar” in ipſius Prioris diſpend* non medi 
& gravamen. Et habeas ibi nomina plegiorum, & boc breve, Ec. Poſt 
. 3. 11. 

And if a Man be Attorney for another in a Plea real againſt the De.) 
mandant, and afterwards by Covin between the Attorney and the Pe. 
mandint, the Attorney makes Default, for which the Land is loſt, the 
Tenant who loſt the Land ſhall have a Writ of Diſceit againſt the 
Attorney, and the Writ ſhall be ſuch : ** 
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Ofenſ. quare quum idem A. pref. R. in loquela quæ fuit coram eiſdem 
uſtic* naſiris per breve noftrum, inter K. petent” & pref. tenen! de 20. a- 
tris terre cum pertin in C. attorn” ſuum coram nobis feciſſet ad lucrandum 
vel perdend in loquela præd' pref. B. collufione inter ipſum & pred C. 
habita, ſe ad quend diem per pref. Fuſtic“ in æadem loquela in banco pred 
prefixem gratis abſentaverit, per quod idem A. pro defectu ipſius B. terram 
pred per confiderationem cur” noſtre amiſit, in deceptiouem ejuſdem cur noſt rie 
in eh A. grave damnum, & exheredationis periculum manifeſtum. Et 
habeas, c. 

E And if an Action of Treſpaſs be brought againſt many, and the Plain- 
tif and one F. by Covin between them cauſe certain Perſons to come 
into Court and ſay, that they are the ſame Defendants, and that they 
make the ſaid Fs their Attorney, and afterwards the ſaid F. as Attor- 
ney for the Defendants pleadeth unto Iſſue, and afterwards ſuffer the 
the Enqueſt to paſs by Default, by which the Plaintiff doth recover 
againſt the Defendants : Now thoſe who are the true Defendants ſhall 
have a Writ of Diſceit againſt F. who appeared as Attorney for them, 
Sc. and the Writ appeareth in the Regiſter. 

And ſo if R. doth recover in an Aſſiſe againſt V certain Tenements 
and Damages, and becauſe . hath nothing in the ſame County to 
levy the Damages, R. removeth the Record of Aſſiſe into the King's 
Bench or Common Pleas, to ſue forth Proceſs thereupon, and to have 
Execution of the ſaid Damages recovered, for which the (aid A, to de- 
fraud the ſaid R. of his Execution, ſueth forth a Writ to remove the 
Record in Chancery, ſurmiſing that he will have an Attaint thereupon 
before the Juſtices of Aſſiſe, Sc. by which the Record is removed in- 
to the Comes and delivered to the ſaid 11. to carry to the faid [gn] 
Juſtices of Aſſiſe, whereupon he may ſue his Attaint. Now if the ſaid 

I. will not ſue forth the Attaint, but delay him, to ouſt him of his 
Execution, R. who recovered ſhall have a Writ of Diſceit againſt him 

upon the Matter, which appeareth in the Regiſter. 

One I. de A. ſueth a Præripe quod reddat againſt C. and J. his Wife, 

who plead a Fine levied to the ſaid T. by one F. and Margaret his, 

Wife, Mother of the Demandant, Sc. and the Defendant faith, that 

his Mother's Name is Margery and not Margaret, and after Day is given 5 E. 4 40. 
by the Court, at which Day C. and his Wife procure and cauſe a B. confetl. & 
õtranger to come into Court, and confeſs the Fine as the Tenant hath —— N 
pleaded, by which the Demandant is barred, the Demandant ſhall have levierh 4 

a Wrir of Diſceit againſt the ſaid C and J. his Wife as appeareth Fine of my 
by the Regiſter. But it ſeemeth, that if Margery do levy a Fine of her 1594 in my 
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Land by the Name of Margaret, that ſhe (a) and her Heirs ſnall be 1 


confets and 
, a void the 
«ne, as to ſay that another of the ſame Name levied the ſame ; without that that I levied the fame ; 
fer U ſhall not have Diſceit ; by Littleton and Dany. | | 
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concluded to ſay, that ſhe hath another Name. But the Tenane 
may plead, that ſhe by the Name of Margaret did levy a Fine of her 
Land, Ec. and that hath been done where a Woman had to her Name 
Agnes, and ſhe levieth a Fine by the Name of Ae, it hath been a. 
warded good, and ſhall bind her and her Heirs, and ſhall be pleaded, 
that ſhe by the Name of Anne levied the Fine. 
20 H. 6. 10. If a Man ſue a Præcipe quod reddat againſt divers 'Tenants, and they 3 
and the purchaſe a Protection for one of them, ſurmiſing that he is beyond the 
eee Seas upon the King's Service, whereas he is and always hath been re. 


maining in England, by which the Demandment is delayed: The De. 


where he ; 
againſt the Tenants for that De- 


was at the mandant ſhall have a Writ of Diſceit 


Time of this lay, and the Writ ſhall be ſuch : 
Protection. : 

44 H. 3. 4. If a Man ſueth a Protection, and doth not go, this Writ lieth; contrary, if he go, 
though he preſently return. 


Si A. fecerit, Ec. tunc pone B. & C. Sc. quod ſint coram, c. ad re. 
ſpondend tam nobis quam A. quare cum idem A. in Curia noſtra coram 
Tuſtic* noſtris de banco implacitaſſet (a) per breve noſtrum prædictos B. & 

Ci. de tribus partibus Manerii de S. cum pertin” iidem B. & C. Cnr? uofre 
ac legi & conſuetudini Regni noſtri Anglia manifeſte illudend & proſecu- 
tionem præ dict A. in hac parte prorogat” machinando ad quendam diem par- 
tibus prædicèꝰ in eadem loquela coram præ ſatis Fuſtic præ fixum quaſdam li 
teras noſtras de protecbione continent ſow C. ad partes tranſmarinas in 
obſequio noſtro tunc profecturum fuiſſe, & ipſum ſic quietum - eſſe de omnibus 
placitis & querelis except” placitis de dote unde nihil habet, Quare impe. 
dit, & aff. nove diſſeiſine, & ultime preſentationis, & attinite, & en- 
ceptis loquelis quas corum Fnſtis* noſftris itinerautibus in itineribus ſuis ſiu- 
mon contigerit, coram prefatis Fuſticꝰ porrigi fecerint, ipſo (b) C. tunc, 
poſt & antea in Aug continue commorante, per quod loquela illa coram pref. 
Fuſtic remanſit fine die, in noſtri contemptum manifeſtum, & geceptic- 
nem Curie noſtre præd ac legum & conſuctud* pred* illufionem manifeſ- 
am, necnon ipſius A. diſpend nou modicum & exbæred' periculum mani- 

feſtum. Et habeas ibi, Ec. | 
In 


hani. In a quid Furis clamat againſt the Son 
of the Leſſor, he pleads, that his Father's 
Name was Richard Fitz: Stepben, &c. where- 
by there ought to have been an Attorn- 
ment to the Grantee, cumque hoe, that G. 
and G. named in the Note, Sc. are one 
and the ſame Perſon, and thereon the Te- 
nant went without Day, i. e. the Plaintiff 
was Nonſuit; yet it was agreed, that the 
Reverſion paſſed. 11 E. 3. Quid Furis 2. 
9 E. 4. 42. 3 
{u) See ſuch Writ of Diſceit brought 
for purchaſing a Protection, quia moratur, 
and laid in the County where the Pro- 
tection was, and it may be in the Count 

where the Moration, or Abiding was, per Cur. 
20 H. 6. 10. the Abbot of Selby's Caſe, with- 


out ſhewing either in the Writ or the 
Count, the Date of the Protection. 22 
H. 6. 19. 

(b) But 'tis a good Plea to ſay, that 
the Malady took or ſeiſed him going, Ee. 
ſo that he could not go, Sc. 18 E. 3. 11 re 
See ſuch Writ brought againſt one uo 
purchaſed a Protection, quia Aforaturs, ea 
whereas he was not at the Time of tho 
Protection caſt, remaining in obſequio neſt, 
ſed apud B. Ec. proprii negotii intenden b, te 
Defendant ſhews his Detainer and Safc- 
guard to Calais, and that he returned by 
the Licutenant's Command to buy Viduals 
Sc. abſque hoc, that he was intendant jr 
priis Negotiis. 20 H. 6. 24. 
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by Default at the Grand Cape returned, the Tenant ſhall have a Writ 
of Diſceit againſt him who recovered, and againſt the Sheriff for his 
falſe Return, and by that Writ the 'Tenant ſhall be reſtored unto his 
Land again. And it ſeemeth the Tenant ſhall have this Writ after Judg- 
ment given for the Demandant againſt him that recovered before any 
Entry or Poſſeſſion: For if the Tenant ſhall not have a Writ of Diſceit 


not enter, until the Summoners in the Precipe quod reddat, and the 
Summoners, Viewers and Pernors in the d Cape (a) are dead, and 
then he ſhall not have a Writ of Diſceit after their Deaths ; for whether 
he were ſummoned or not ſhall be tried by the (b) Summoners and 
Viewers, and Pernors by examining of them. But ſee 3 E. 3. That 
the Tenant ſhall not have a Writ of Diſceit before the Demandant hath 
entred ; Tamen quære. And in a Writ of Diſceit the Proceſs ſhall be 
made againſt the Summoners, Viewers and Pernors to be examined 
thereupon, Ec, And if the Demandant who recovered by fille Return 
of the Sheriff, make a Feoffment of the Land, then the Writ of Diſ- 
ceit lieth againſt the Demandant who recovered, and againſt his Feoffee- 
and the Sheriff, and if the Demandant who recovered be dead, and 
the Sheriff alſo, yet the Writ. of Diſceit lieth againſt the Demand- 
ant's Heir, and againſt him who is 'Tenant of the Land, if the Sum- 
moners, Vewers, or Pernors be living: But if the Summoners, Viewers, 


Diſceit lieth if any of the Summoners, Viewers, or Pernors be alive; for 
if they ſay that they did not ſummon him, then the Plaintiff in the 
Writ of Diſceit ſhall recover his. Land and ſhall be reſtored, Sc. for it 
ought to be done by two (c) Summoners at the leaſt, and two-View- 
ers, Ec. And if any of them do not that which is returned they ought 
to do, then the Writ is not executed as it ought to be, by which the 
Plaintiff in the Writ of Diſceit ought then to be reſtored, Oc. 

And 


8 H. 6. 2. 30 E. 3. 18. or he may have a 
Diftringas. 12 E. 3. 21. Note; He may 
have alſo a Writ of Diſceit againſt the Par- 
ty to the Recovery, Oc. 8 H. 6. 1. 


(a) But yet he ſhall have Caſe againſt 
the Sheriff, 1 H. 6. 1. and recover Da- 
mages, 6 E. 4. 3. Note; If in this Writ 
the Sheriff returns the Party warned, 
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"ths Precipe huod red lat if the Sheriff return the Tenant ſummoned Poſt. 107, H 
2 — — = ſummoned, by which the Defendant loſeth his Land '*+ P. 


before the Demandant doth enter, then perhaps the Demandant will 


3 E. 3. Diſ- 


ceit 47. 


18 E. 2. Dif 


ceit 34. 


18 E 4 11. 
38 E. z. cont. 


or Pernors be dead, then the Writ of Diſceit is loſt. But a Writ of 


35 H. 6. 46. 


1 E. 2. Dif: 


cent 48. 


where in Truth he was not, and Judgment 
's given that the Demandant ſhall have 
Reſtitution, he ſhall have this Writ againſt 
the Sheriff, and if the Diſceit is found, 
recover Damages, but not defeat the Re- 
medy had. 8 H. 6. 2. per. Shars. for he 
cannot loſe by the Default, but by the 
Diſceit found he may. 

(b) Note; The Procoſs is a Venire facias, 
e and if the Summoners, Es. appcar, 
but he who recovers, or the Party are not 
warned, the Summoners ſhall be examin- 
ed, and a Diftringas ſhall iſſue; and if the 
I"ſceit be found, Judgment may be given 
antly againſt them who made Default, 
Without a Diftringas, or Writ of Stire facias. 


O E. 3, 49. So he may have it againſt the 
arty who recovers, or his Heir, and a 
Scire farias after the Diſceit found, againſt 
the Tertenant. 18 E. 4. 11. 38 E. 3. 16. 
Sec 18 R. 2. 3 49. 8 E. z. 6 8H 6. 2. 
20 E. 3. 43. 8 H. 4. 24. contr. 38 E. 3. contr 

(e) And therefore if one of the Sum- 
moners ſays that the Summons was not 
made, and the other that it was made, 
the Demandant ſhall recover. 8 H. 6. 2. 50 
E. 3. 1). So if one makes the Garniſh- 
ment, and the other was on the Land at 
the ſame Time for the ſame Purpoſe, but 
ſays nothing, the Demandant ſhall recover. 
J E. z. 63. 8 E. z. 6. See 3 E z. 21. 
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Poſt. 98. R. 
99. H. 
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And in a Scire facias to execute a Fine, if the Sheriff return the Tenant D 


ſummoned by two Summoners, if it be not true, yet the 'Tenant by the 
Return ſhall loſe the Land, for Execution ſhall be awarded upon the 
Return if the Tenant do not appear, and then the Tenant ſhall have 2 
Writ of Diſceit againſt the Sheriff, and him who had Execution, and 
him who is Tenant, and ſhall be reſtored to the Land (a). 

And ſo if a Man (b) ſue a Sire facias upon a Recogniſance of 
Debt, and the Sheriff return the Defendant ſummoned where he is not 
ſummoned, for which the Plaintiff hath Execution awarded, the Defen- 
dant ſhall have a Writ of Diſceit againſt him who had Execution, ang 
the Sheriff ſhall be puniſhed by this Writ for his Falfity, and the Party 


who recovered ſhall make Reſtitution of that he recovered, Gc. (c) 


Ca) Contra per ſuine. He ſhall recover 


only Damages, and for that it ſhall be 


tried by the Enqueſt. 1 H. 6. 5. 

(b) See Rot. Parl. 21 E. 3. nu. 25. A Pe- 
tition for a Writ of Diſceit in the like 
Ca ſe. 

Note; A. brought a Scire facias againſt 
B. upon a Fine, whereby the Tenements 
were rendered to B.in Tail, Remainder 
to C. Sc. the Tenant pleads that the 
Queen had a Writ of Diſccit pending, to 
reverſe the Fine; for that the Tenements 
were Parcel of her Manor of D. which is 
antient Demeſne, and that ſhe held the 
Manor for Life by a Leaſe from the King, 
and thereupon Day was given to the Parties. 
And now the Queen's Attorney (and B. the 
Tenant) appears, who ſays, That he 
knows nothing why the Fine ſhould not be 
reverſed. And now 4. ex pratia Curie was 
received to anſwer, wherefore the Tenant 
did not deny, c. and he demanded Judg- 
ment of the Writ. (1.) For that A. and 
C. to whom the Eſtate is limited by the 
Fine are not made directly Parties to the 
Writ; ſed non allocatur per Cur', who ſaid, 
That this Writ is good, and ſhall be al- 
ways brought againſt the Tertenants. (z.) 
That the Queen had nothing in the Ma- 
nor, nor had at the Day of the Writ pur- 
chaſed ; for ſhe had demiſed it before. 
—Wilty. This Suit is given to the King, 
but that is where no other will ſuc; will 
mou ſay any Thing elle. And then he 

ewed an Amerciament and Fine, and al- 
ſo an antient Recovery of the ſame Tene- 
ments, in an Action tried at Common Law, 
Fedd. Seeing by this antient Fine and Re- 
covery, the Tenements are become Frank- 
fee, and pleadable here, Quere, if they 
ſhould now be received, to reverſe the 
late Fine, without ſuing to reverſe the 
former Fine and Recovery, which are ſtil 


And 


in Force: And for that he was a Stranger 
to the Fine, and alſo to the Suit, and did 
not ſhew it ſub ou ſigilli, and a Writ tg 
allow it: Therefore by Willy it is no Plea; 
for on a Nient compriſe pleaded, it cannot 
be tried between the Parties. 26 E. z. 66, 
And ſo Note, That a Fine of elder Date 
will hinder the Reverſal of a Fine of later 
Date by a Writ of Diſceit, but not e cn. 
verſo, Sce 21 E. 3. 25, 26. acc, 

(c) And alſo the Iflues in the mean 
Time. Mich. 16 E 3. But not Damages. 
18 E. 3. 28. And note; The King ſhall 
have the Iſſues in Diſceit, on a Recovery 
by Default on a Præcipe. 29 E. z. 34. der 
8 H. 6. 2. 41 E. 3. 2. 10 E. 3. 18. That he 
ſhall recover all in Damages againſt the She- 
ritf, ſee the Fine avoided between the Par- 
ties, for that the Court had not juriſcidi- 
on thereof. 9 H. J. 12. and 8 E. 43. 6 pe: 
Littleton. 

And note; In a Writ of Diſceit on a 
Fine levied of ſuch and ſuch Lands, &: 
and Error brought in B. R. the Tranſcriy! 
of the Fine was removed thither ; and the 
Court being appriſed by the Record, that 
the Manor (of which the Lands wer: al- 
ledged to be Parcel) was —— and by 
the Conuſance on the Defendant's Part, 
or otherwiſe by Verdict, that it was Pat- 
cel of the Manor; Judgment was give? 
that the Fine be reverſed; and yet 9 
Force of this Proceſs, and for that oth! 
Lands were rendred by the Fine, the Fe 
was not taken off the Files, but ny 
marked qu thoſe Lands. 21 E. 3 15 
17 E. 3. 31. But note, that he who is Ter- 
tenant, ought to be made Party by! 
Scire facias ; for the Conuſance of him who 
is Party to the Fine, ſhall not bind toe 
Tertenant, if the Lands are (not) antes 
Demeſne. ) I. 4 44. 8 H. 4-29. Se 
in Diſceit by the Queen, on a Fue lev! 
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A And if a Man fevy a Fine at the Common Law unto another of [g98. 
Land which is in antient demeſne, the Lord of antient demeſne ſhall 35 H. 6. 46. 
have a Writ of Diſceit againſt him who levied the Fine, and he who is 9 
Tenant ſhall avoid the Fine, and there he who ought to give the Land 15a, loſeth 
ſhall be reſtored unto his Poſſeſſion and Title which he hath given by by Precipe in 
the Fine, becauſe the Fine and Gift thereby is avoided. But ib he who Capite, where 
levieth the Fine, have after by his Deed releaſed unto him who hath the = _— Pe 
Poſſeſſion by the Fine or by the Deed, confirm'd his Eſtate in the Land, the Lord's 

then he unto whom the Releaſe or Confirmation is made, ſhall have Court, and 

and keep the Land notwithſtanding that the Fine be avoided, becauſe the Lord | 

that Releaſe or Confirmation made unto him being in Poſſeſſion, hath — oo 

made his Eſtate firm and rightful, againſt him and his Heirs who relea- 


Profits of the 
{ed or confirmed the ſame. ' Court, 


B If a Man do recover in a Writ of Waſte where the Tenant was not 48 E. 3. 20. 
ſummoned, Se. the Defendant ſhall have a Writ of Diſceit, and ſhall oy - 7 _ 
ed yo mote 7.9 E.3. See 1) E. 3. 58. 29 E. 3. 42. 29 E.3. Diſceit 63, er 5 ace, 
and 50. ; 19 | 3. Diſ- 

C If Husband and Wife loſe the Land of the Wife by Default, they ceit 33. 
may ſue a Writ of Diſceit, and if the Husband dieth, it ſeemeth the 2 4 Diſ- 

wife may ſue a Whit of Diſccit to be reſtored to her Land, Oc. or 3 # 3. Dit. 

have a Cui in vita upon the Statute at her Election; and the Writ of eeit 4. 

Diſceit ſhall be directed unto the ſame Sheriff who did the Diſceit, and be ſhall nor 

fille Return, and not upon the Coroners, as appeareth, Tin. 20 E. 3. bave Diſceit, 


Yet it ſeemeth it is not Erroyg if it be directed unto the Coroners, c. 3 

20 E. 3. Diſceit 4. 20 E. 3. 

D (a) And in a Writ of Diſceit, if the Sheriff return one Summoner Diſceit's. 
dead, yet the other Summoner ſhall be examined, c. And if it be s U. 6. 1. 

found that he did not ſummon, Sc. the Party ſhall be reſtored unto the 18 E. 4. 1, 

Land, and ſo if one Viewer, or Pernor did not do that which he 

ought to do, the Party ſhall be reſtored, becauſe it ought to be done by 

both, Sc. But if Summons be by four Men, as long as two of 

tem be alive, the Tenant who loſt may have a Writ of Diſceit. 

E And a Writ of Diſceit lieth againſt him who embezileth a Writ, and 19 H. 6. 2, 
alſo againſt him who procureth another to embezil a Writ, if it be em- 5% 71. 

beziled, Ec. and they may be joined in the ſame Writ. See 19 H. 6. 29, 

905 72. 9 H. 6.5. 8 H. 6. 20, 50. 
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of Lands in antient Demeſn; and by the is in the Plaintiff s Election to bring a 
Tranſeript it er that the Lands were Writ of Diſceit againſt the Conuſor of the 
rendred in Tail to 4. Remainder to B. in Fine and the Tertenant, or otherwiſe to 
tall, Eg and a Scire facias ſucd againſt bring it againſt the Conuſor alone, and to 
the Ferterants {which ſeem to have been have a Scive facias againſt the Tertenants ; 
the Iſfue of B. in Tail, but was not ſo ſup- quod Nota ; and fo it is in Diſeeit on a Re- 
pd by the Writ) who acknowledge the covery for Non-ſummons, c. See 39 E. 3. 
x (except eight Acres which were 1. Sce 1 Lutw. 712. 18 E. 4. 6. 36 H. 6. 
Frank fer) , and Thirzing would not avoid 34. conty. 17 E. 3. 31. cn See 10 Co. Jo 
the Fine, ull thoſe in Remainder were a. 2 R. 3. 21. 15 H. 7. 12. 

* Parties by $ ire facias. 21 E. 3. 56. (a) So in Waſte, where the Writ iſſued 
* it ie luthcient if the Tertenant only to the Sheriff who found the Wafte, by 
ve made Party to the Writ. 16 E. 3. 66. Diſceit. 30 E. 3. Diſceit J. See 8 H. 6 > 


Nite; by the Calc aforeſaid, it appears it 8 E 3.6, 8 H. 6. 5, 35 UI. C. 46. 
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224 Writ of Diſceit 
20 H. 6. 34. And if a Man doth bargain with another to enfeoff him (a) of cer. 5 


16 E. 4.9. tain Lands, and afterwards he enfeoffeth another Man, he with whom 
he made the Bargain ſhall have a Writ of Diſceit. (b) | 


26 H. 6. (c) And if a Man do recover in a Quare impedit by Default, Cr. , 
_— 15- the Defendant be not ſummoned, he ſhall have this Writ, and the 4 ; 
214. ; 4 E. z. moners and Pledges upon Attachment ſhall be examined thereupon. 


Diſceit 57. And if the Diſceit be found, he ſhall have Writ unto the Biſhop, 6c, for 
Neither the him. | 


—_—— If an Action of Debt be brought againſt two as Executors, where one H 
ouſted, of them is not Executor, if he who is not Executor confeſs the Action, 
9 E. 4. 33. he who is Executor ſhall have a (d) Diſceit againſt him and recover 23 
Lit. aa. much in Damages. | | 
If an Attorney be not informed by his Client to plead in any Aion, | 
and he plead, 3 ipſe non eſt veraciter informatus, & ideo nullum reſpon. 
10 E. 4. 9. ſum, c. the {ame ſhall be entred to ſave him of Damages in a Wii 
of Diſceit brought againſt him by his Maſter, Cc. 
11 E. 4. 6. If a Man fell Cloaths, and warrant them to be of a certain (e) K 
Length, if they be not of ſuch Length, he who bought them ſhall have 
= $H. 7. 41. 4 Writ of Diſceit againſt him upon his Warranty, although the War. $ 
| Pond. 297 ranty be only by Word; but if the Warranty be kD at another Time 
after the Bargain made, then it ought to be in Writing, otherwiſe he 
ſhall not have an Action upon that Warranty ; for he ſhall not have an 
Action of Diſceit therefore, if the Warranty be not made upon the 
| Bargain and at the Time of the Bargain. 
$ E. ;. 7. he Writ of Diſceit ought to be brought into the County where the! 4 
Diſceit is ſuppoſed to be done. b 
$E.4.6. If a Man recover in a Præcipe in Capite by Default, where the Landi 


are not holden of the King, nor he hath not the Lord's Licenſe to ſue 

in the Common Pleas, the Lord ſhall have a Writ of Diſceit, and (f) 

recover Damages; but the Recovery ſhall ſtand in Force, and the Lord 

ſhall have the Seigniory, and he who recovered ſhall alſo hold over the 
King by way of Eſtoppel. (g) | . bl , 
LS Salt Rl. 17-45%. 4 IF i Es  Satf%. a7? „ OW 


f \ 
I”. 7 oof 1 
- 


(a) So if he grant a Rent-charge, or 
acknowledges a Statute, and after re-en- 
feoffs according to an Agreement; or if he 
makes a Feoffment to another, and after 
re-enters and infeoffs another, and the 
firſt Feoffee enters. 20 H. 6. 34, 35. Note 
here, it was a Bargain without a Deed. 
: (b) See 16 E. 3. 9. 3 H. J. 14. 21 H. 7. 

1. 

(e) But where the King recovers, the 
Party muſt ſue by Petition to the King; 
and if he anſwers, Let Right be done, be 
Mall have a Writ of Diſceit; and if he 
anſwers, Let the Diſceit be examined, then on 
that Indorſement they may proceed, but 
without Writ. 10 H. 4. 4. Sce 27 H. 6. 5. 
6 H. 8. 34. 34 E. 1. Diſceit 17. 

(d) See 9 E 4. 13. 21 E. 4 24. 48 E. z. 
a5. 11 Hig. 84. 20 E. 4, 9, 51. 

x 


(e) Becauſe it cannot be tried but by 
rol Proof; ſo if one warrants Wares e 
of ſuch Weight, r. if found not '9 
be of ſuch Weight, Ec. at the Time of the 
Warranty. 11 E. 4. 6. 13 H. 4 1. and 
by Harkf. 13 H. 4. 1. and Choke 11 E 4.16 
if the Vendor warrants a Horſe to be 
ſound, where he has a Defe& that 5 7 
parent to the Senſes, Diſceit does not lit; 
contra by Thirring, if the Horſe be not there 
preſent. 

(f) But he ſhall not recover Damage - 
for Loſs of a Seigniory or Court; fo yo 
Seigniory remains, and the Lots ot! 
Court is only pro bac vice. 17 E. 3: , 

(g) See a Writ upon this Caſc. #7 | 
59. quere 10 E 4. 6, 37. 
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N If a Man procure another to ſue an Action againſt me to trouble me, 1 Salk.14,15. 
1 ſhall have a Writ of Diſceit. i 
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3 Cro, 378. 
A Writ of Diſceit ſhall be maintainable againſt the Attorney and the 


Sheriff, becauſe they put a Writ of Habere facias ſeiſinam upon the File 2 Inſt. 2,215. 


of the Sheriff's Writ where they have not any Record to warrant it. 
See 17 E. 3. $1. 


If a Man levy a Fine of Land in antient Demeſne, and alſo of Land 21 E. 3. 20. 
at the Common Law, the Party ſhall have a Writ of Diſceit for the an- 5 E. 4. 6. 
tient demeſne Land, and ſhall avoid the Fine for that Land, and the W 
Fine ſhall ſtand good for the Land at the Common Law. (a) 

Q If a Man loſe Land, by Default in a Præcipe quod reddat, (b) and di- 
eth, his Heir ſhall have a Writ of Diſceit as well as the Father, and 
ſhall have Reſtitution. | 

n Ifa Man have Execution by Default upon a Recogniſance in a Sire fa- 15 E. 3. 

i ſued out againſt another, and the Detendant dieth, his Executors ſhall Þiiceir 43. 

have a Writ of Diſceit and ſhall be reſtored, c. If the Diſceit be found * 3 

that their Teſtator was not warned, there the Garniſhers ſhall be ex- 3 
amined, Cc. 


Andi if a Man recover an Annuity, and afterwards ſueth a Scire ym ae 6 3. Diſ- 
and recovereth by Default, the Defendant ſhall have a Writ of Diſceit if ““ ** 
ne were not warned. 99. 


And the Vouchee ſhall have a Writ of Diſceit where he loſeth by De- 3 & 4 E. 3. 
ault if he were not ſummoned, c. Poſt. 106. 


Diſceit 45» 
In a Pracipe quod reddat againſt the Husband and the Wife at the 
rand Cape, the Husband appearerh in Perſon, and the Wife appeareth 
ty Attorney, who hath a Warrant which is inſufficient, by which Judg- 
nent is given upon the Default of the Wife againſt the Husband and 18 E. 2. Diſ- 
wife, Sc. yet they ſhall have a Writ of Diſceit if they were not ſum- ceit 54, 55- 
moned, Ec. 


* 
pul 


And where a Man loſeth by Default in a Quare impedit, or. Waſte, it 
xchoverh that the Summoners and the Pledges upon the Attachment, 
ind the Manucaptors upon the Diſtreſs ſhall be examined, when the 10 E. 2. pic. 
\\rit of Diſceit is brought therefore. See in the Title of Diſceit in the ceit 36. 
abridgments for that Matter. 29 E. 3. 42. 

a Man ſue a Writ of Aorſtravit againſt another to account, c. 
re he hath ſufficient Lands in another County, by which he may be 
vought to anſwer by Writ of Account, the Defendant ſhall have a 
\\it of Diſceit againſt the Plaintiff, who ſueth the Monſtravit, quod vi. 
N . 2. Fitz. Diſceit 52. | 

i! Tenant for Life loſeth by Default where he was not ſummoned, p 


| er 241. b. 
ah cheth; he in the Reverſion ſhall not have a Writ of Diſceit, becauſe 8 E. 3. 6. 52. 
hall not have a Writ of Error, if not by the Statute, Sc. So 8 E. 3, 
6. per Parning, clearly. f 


G g If. 


a) See ) H. 4. 44. 17 E 3.31. 21 E. z. the Anceſtor be not pleaded. 17 E. 3. 59, Ec. 


| 8 E. z. 6. 18 R. 2. Diſceit 30. © 50. 15. E. 
0) And the Parcl ſhall nct demur for 3. Diſceit 43. 8 E. 


a - Jo 62, 32. 8 H. 6. 2+ 15 
age of tie Demandant, if a Decd of E. 3. Diſcee 45: 
2 


þ 


i } 
. 
4 
. 
. Ly 
* 
4 
* 
1 
* 
1 
{ 4 i-4 
: 7 0 
{4 —_— 
F © 7 
: d : 
n 
1 
1 15 Y 
ö 4 
. 18. 
1 p . 
1 5 y 
wh. 
38 F 
" 4 1 
| 1 
* 
3 
8911 d 
41 
. &y 
: : 2 
1 
OY ' | 
. 3 
e 
1 X \ »: 
f l 135 = 
Fi. © "FT 
0 
* 
. 4 
F-4 28 © 
2 = 
+05 
Ly : \ 
:8Y | v4 
- - 
* " © 
1 4 
1 „ 1 
= = - + 
'+ 1 
: l 
1 att 
1 73 
oy - 1 
e 
* 1 
1 
4 « „ 
** \ 
»: 4 - 
 h 8 9 
4 - f " 
2% 1 
41 1 1 
1 4 
"7 "$4.3. i 
—_ 07. 
i» 6 +! : 
*I 8 & 
1 a 
- 1 w 
7. 9 1 
"i 
8. 1. 
4% 
1 $ - - 
* 4-7 p 
CS. q. 
8 . \ 
| , 
1 
A4 S 
- 
1 2 
* y - 
* N. % 
' : 
i : 
- = 
> 1 4 
N : 14 * 
iS | 
1 [ T © 
, 18 
* l . +. 
= 
FAY J 
# 
: 
: 
# K 
bu 
: 2 
i 
* 


| 
| 


— ̃—1. ——ů— nine 2 „ —s 


226 Writ of Diſceit. 
E. 3. 5. So If a Man be Tenant for Life of a Manor in antient demeſne, and 
of Leſſee of the Tenant of that Manor doth levy a Fine of his Land at the Com- 
9 mon Law, the Lord of the Manor who is Tenant for Term of Life 

ſhould have a Writ of Diſceit, and after his Deceaſe, he in the Rever. 
ſion ſhall have a Writ of Diſceit, and reverſe that Fine. 1) E. 3. 58. 
vide ſupra B. 
10 H. 4.4 If the King doth recover in a Præcipe quod reddat, or in a Formed p 
| _ againſt another Man by Default, the Tenant ſhall have a Writ of Diſceit 
as well as he ſhall have Writ of Error, where the King recovereth by 
erroneous Proceſs, Ec. or erroneous Judgment. See for this Matter, 
M. 10 H. 4. in Title Traverſe in the Abridgments. 


22 E. 3. Di And this Writ of Diſceit ſhall ſometimes iſſue out of the Common G 

ceit. Pleas (a), or he may ſue it out of the Chancery if he will, as if a Man 
loſe Lands by Default in a Præcipe quod reddat in the Common Pleas, the 
Tenant if he were not ſummoned, ſhall have a Writ of Diſceit out of 
the Common Pleas, if he will, or out of the Chancery. Lade ant 

8 R. 
17 E. 3. 51. . And ſo if a Man have Execution upon a Recogniſance in the Com. H 
Diſceit 39. 


mon Pleas, or King's Bench by Default, Sc. the Defendant ſhall have a 
Writ of Diſceit, if he were not ſummoned out of that Court where 
the Execution was ſued, c. or out of the Chancery at his Election. 
And there are divers other Writs of Diſceit, in the Form of a Wit! 
of Audita querela, as if one ſue a Pracipe quod reddat againſt another, 


5 and the Tenant is eſſoined at ind Paſch* which Eſſoin is adjourned un- 
17 E. 3.51. 


0 til 15 Trin. the Term (b) following, and the Demandant and his Attor- 
* ney by Covin betwixt them recovered a Writ in the File of Writs, that 
the Tenant hath made N. and M. his Attornies jointly and ſeverally at the 

ſaid Quind Paſch', by which the Demandant challengeth that Eſſoin, be. 

cauſe he had Attorney in the Writ not eſſoined, by which at the Day ©! 
Adjournment the Eſſoin is quaſhed, and the Demandant recovereth ti: 

Land by this Default at 91nd” Paſch*. Now the 'Tenant ſhall have ? 

Writ of Diſceit againſt the Demandant and his Attorney, and the Form 

of the Writ ſhall be in the Nature of Audita querela, and ſhall be direct. 

ed unto the Juſtices of the Common Pleas, and is ſuch : 

Rex Fuftic* ſuis de banco ſalutem. Monſtravis nobis I. de B. quod cum N. 

de B. nuper implacitaſſet ipſum I. coram vobis in banco pred” breve ni © 

uno meſ. Ec. in B. & placit pred ad caption inquiſition* propriæ 1 

fuiſſet, dieſque partibus predict” a die Paſcb proxim” præterito, Ec, in . 

dies dat extitiſſet, ad quem idem I. ſe fecit eſſoniari, & eſſon i adſudt- 

cat fuit uſque ad xv. & Trin tunc proxim” ſequent” prædictq; W. & P. 5 

torn ſui colluſion” inter eos præhabita machiuant' pref. I. de tenements f. 

ai” exharedar” S. de FP. ſervient ipſius W. de B. & W. de P. attorn 1 
I. ipſo die penitus ignorante recordare & breve de attorn in flaciis lic!“ 
in xv. Paſcl in banco prædic & quandam calumniam ſupradi * for 
eciſſch; 


(a) Note 3 Levin. 419, 22 E 3. 11. con- (b) See Diſec it againſt one who ref tk 
tra. Vide. ib. 51. Eſſoin of the King's Service, and the! 


nant, 12 U. 4 24 


2 


Fo, 


H 


Mrit of Diſceit. 227 


feciſſent, & eſſn prædict pro eo quod prædict I. attorn* ſuum in eodem pla- 
ct” habuit non jacere aſſeruiſſet, quod ad dic“ xv. S. Trin ſeiſina de tene- 
mento prædicto pro eo quod attorn prædict I. ad dictam quinden Paſech" eſſo- 
niatus non fuerit, quod eidem W. de B. per conſiderationem Curie extitit ad- 
judicata, in deceptionem Cur” noſtræ predic, & ipſius I. grave damnum, ac 
exheredationem manifeſtam, ſuper quo idem I. per petitionem ſuam coram no- 
his & concilio noſtro iu parliamento nofiro exbibitam, Nobis ſupplicavit, ut 
ei de remedio providere velimus in bac parte. Et quia predict W. de P. 
ſuper premiſſis coram vobis in banco præ icio allocutus ea cognovit ut dicitur, 
Ibis mandamus quod audita querela ipfius A. ſuper præmiſſis, vocatiſq co- 
ram vobis tam pref. W. de B. & W. de P. quam S. de F. auditiſq' hinc inde 
corum rationibus, ſi per inquiſitionem ſic inde faciant, aut per recegnitionem 
cornndum W. W. S. vel corum alicujus vobis conſtare poterit, quod I. tene- 
menta prædicta per colluſionem prædictam amiſiſſet, ut eſt diddum, tunc tam 


per deceptionem & colluſionem prædictam quam ſuper recuperationem tene- 


menti prædicti habend* tam pro nobis quam prefat” I. juſtitiæ complementum 
feri faciatis, prout de jure fuerit faciendum. Teſte, Ec. 


k If a Notary or other Perſon of Covin counterfeit the Seal of any 


Parſon or Vicar, and forge Letters of Reſignation of his Parſonage or 
Vicarage, in the Name of the Parſon or Vicar of his Benefice, he 
ſhall thereupon have a Writ of Diſceit, and the Writ is in the Regi- [100.] 
ſter. But whether by that he ſhall be reſtored unto his Benefice, Jure; 


other Mayor of a Town, and there one acknowledgeth unto another 
100 J. in the Name of another Man, affirming him to be ſuch a Perſon, 
which in 'Truth he is not; for which the other Perſon is troubled, and 
{ſued upon the Statute, and taken in Execution, Sc. he ſhall have a 


Writ of Diſceit againſt the two Perſons, Cc. and ſhall recover Dama- 
ges againſt them. 


B And ſo if a Man be bounden unto a Prior by a Statute-Merchant in 


4 / to be paid at a certain Day, at which Day he payeth the Money 

unto the Prior, Ec. and afterwards another Perſon in the Prior's Name, 

cauſe the Statute to be certified in the Chancery, and ſue Execution 

thereupon, the Prior not knowing thereof, he who was bounden and 

hath paid the Money, ſhall have a Writ of Diſceit againſt the Prior, 

and thoſe who ſued the Execution in his Name. | 
C If the Eſcheator, by Virtue of a Writ directed to him (a) doth ſeiſe Eſcheator. 

into the King's Hands the Lands of any Perſon who holdeth of the 

King in Chief, by which the King commits the Wardſhip of thoſe 


| G g 2 Lands 


(a) See 9 H. 6.6. an Office found before him a Judge, he is only an Officer : But 
the Eſcheator wirtute brevis: That one 4. an Action on the Caſe does not lie againſt 
died ſciſec of the Moiety of the Manor a Judge of Record. (2.) Seeing the Of- 
of D. and that B. is his Heir, and the Eſ- fice found him ſeiſed of a Moiety only, 
cheator returns the Office, that 4. died his Returning that he died ſeiſed of the 
ſeiſed of the whole Manor; and held, Whole, is ſufficient to give the Action: 
% That B. may have an Action on the And yet if the King has a Moiety, he 
Caſe againſt the Eſcheator for this falſe ſhall have the Whole. 

Return; for the Commiſſion does not make 


it ſeemeth not, becauſe the Removing of him is a Spiritual Act. $7 xo 
1 If two ſeveral Men come before the Mayor of the Staple, or before 


228 Writ of Breaking the Pound. 


Lands unto another, who grants them over unto another during the 
Nonage of the Heir. Now if the under Eſcheator of his own Autho. 
rity return another Officer without Enqueſt, Ec. and diſturberh the Pof. 
ſeſſion of the ſecond Grantee, the ſecond Grantee ſhall have a Writ of 
Diſceit againſt the under Eſcheator: And ſo if the Eſcheator, of his 
own Authority have ſo done without taking any Enqueſt, &c. according 
to the Courſe of the Law; and theſe Writs are in the Regiſter. 

And thereby it appeareth, that an Eſcheator may have an under Ef. 
cheator, as well as the Sheriff may have an Under-Sheriff. 

And alſo it appeareth, that an Eſcheator ſhall be puniſhed, although) 
he be an Officer of Record, if he return any Office, virtute Officii, which 

. he hath not taken any Enqueſt to enquire of the ſame: And the Procel; 

in the Writ of Diſceit is Attachment and Diſtringas. 


ö 
[ 
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Writ de Parco fradto. 


AT” of Parco fracto lieth where a Man diſtraineth Cattle for Da- E 
mage-feaſant, or for Rent or Service; and put them into the 
common Pound, or into another Pound or Place, which ſhall be ſaid to 
be a lawful Pound; and he who hath Property in the Cattle, or other 
5 Perſon taketh the Cattle out of the ſaid Pound, and driveth them 
* where he pleaſeth: He who diſtraineth him for, Cc. ſhall have the Writ 

| de Parco fratto. 

If a Man ſendeth his Servant to diſtrain for Rent or Services, and the 
Servant diſtraineth the Cattle, and impoundeth them, and a Stranger 
taketh them out of the Pound, the Maſter ſhall have the Writ de Parr? 
g fracto, and not the Servant, for it is the Maſter's Pound. 
5H. 7.9. It If a Man diſtrain for Rent, or Services or for Damage: feaſant, and 
1s _ 8 put the Cattle in the Land or Cloſe of a Friend with his Licenſe, and 
were in his he who owneth the Cattle taketh them out of the ſaid Cloſe, he who 
. diſtraineth them, ſhall have the Writ de Parco fracto, and not he whoſe 
Fairf. cont. Cloſe it is: For who owneth the Cloſe, ought to have an Action of 
i 33 H. 8. pl. Snare clan um fregit, Ec. for that it is not his Pound, but the Pound of 
4 * him who diſtraineth the Cattle; and the Form of the Writ is, 

h Rex Vic Lincoln' ſalutem. Si A. &c. tunc pone, Oc. B. oftenſ. q1r! 
eum idem A. in damno ſno apud N. quedam averin, vel fic, averia fr 
B. cepiſſet, & ea ſecundum legem & conſuctudinem regni noftri ibidem in 
parcaſſet, idem B. parcum illum vi & armis fregit, & averia prædit cegi 
& abduxit, & alia enormia ei intulit, ad grave damnim, c. 
And note, that this Writ is v & armis, and he ſhall not ſhew in the 
Writ, what Kind of Cattle they are, nor to whom the Property of the 
Cattle doth appertain, if that he pleaſe not ſo to do. | 
And if a Man ſend his Servant for to diſtrain for Rent, or Service 6 
or for Damage-feaſant, then the Form of the Writ is ſuch : 


d bh 


Writ of Breaking the Pound. 329 


Oftenſ. quare cum idem A. in damno ſuo apud N. per B. ſervient” ſuum 

genden lovem, vel, quedam averia capi feciſſet, S idem B. Love ni rum 

vel ſic: Averia illa ſecundum legem & conſuetudinem regui noftri Ang! 167- 

dem imparcaſſet, apud C. parcum illud vi & armis fregit, Sc. vel fic, pur 

Abbe, oftenſ. quare cum idem Abbas in domo ſua in ſuburvio Line” per Fra- 

rrem I. cuſiod cel nofire ſantte Mariæ Magdel' extra Lincoln' quadam 

cveria, Ec. Aliter pro def. ita in curia dom', &c. quare cum idem A. in 

fer ſuo apud N. per ſervient' ſuum averia pred" B. pro quadam defalta, 

quam idem B. fecit in cur” ejuſdem A. verſus E. in loquela que fuit in eaden 

curia inter, &c. per conſiderationem curiæ prædict' capi feciſſet & idem A. 

everia illa ſecundum, c. impareaſſet prædict B. parcum, Ec. 
H If a Man do diſtrain for Amercement in a Hundred, and impound 
the Cattle, and the other taketh them out, the Writ ſhall be, 

Care cum idem A. per B. & C. ballivos ſuos de bundred' de N. quæ dam 
junenta ipſius F. apud S. infra precintum hundred* predict“ pro quodam 
amerciamento, ad quod idem F. amerciatus fuit in eodem hundredo, ad opus 
bredie A. levand cepi feciſſet, & idem B. & C. jumenta, &c. 

And in this Writ he ought to ſhew, that the Property of the Cattle 41 E. 3. 26. 
were in him who was amerced, becauſe he cannot diſtrain the Cattle of 47 E 3. 13. 
other Men for this Amercement; but for Rent or Service it is other- e Y: 
wife, For the Party may diſtrain the Cattle there levant and couchant : 
upon the Lands. (a) 

If the King do diſtrain for a Debt or Amercement due unto him, 
and impound the Cattle, and a Stranger doth break the Pound, and take 
them out, then he ſhall have a Writ, and the Writ ſhall be ſuch: 

Rex Vic' S. ſalutem. Pone per vad, Ec. P. de E. & C. de D. quod ſint, 
tc. ad reſpondendum tam nobis quam Georgio Regi Angliæ, quare cum W. 

% R. balltons libertatis preditt' Reg', hundred” de C. in quo idem Rex 
cat in cæteris terris & tenementis ſuis ſibi per nos conceſſis habet returnum 
mum brevinum noftrorum prout ad ipſum W. ratione aſficii ſui pertiunit, 


| dirtute returns cjuſdam brevis ſibi pro te infra libertatem praditt” fact“ pro 

l odam debito ad opus preditt Reg” de proditft P. per ſum” ſcaccarii no- 

0 fri levando, averia praditt P. apud B. cepiſſet, & ea ſecundum legem & 9 

le enſetudinem regui naſtri ibidem imparcaſſet, praditi” P. & C. parcum wind 1 

of t & armis fregernnt, & averia praditt” cepernnt & abduxerunt, & alia f 

of mma ibidem perpetraverunt in noſtri contemptum, & ipſins Regis grave Bll 
baun, & contra pacem noſtram, Ec. 44 

ir | And when the King ſucth any Writ, the Writ ſhall not ſay, Sc. Sig E. 3. al, x: 

id Ccorgius Rex Mag? Brit” fecerit te ſecur', Ec. for he ſhall not (b) find Lit. 133. WE 

m. oureties as a common Perſon ſhall do, for he ſhall not be amerced, as Bi Bil 

epit wpeareth by the Writ before. 30 
_ It the Husband do diſtrain for Rent or Services which he hath in 15 E. 4.9. BY 

the Right of his Wife, and a Stranger taketh them out of the Pound, the Ky 

the band ſhall have the Writ de Parco fratio in his own Name; but yet [$1] 

| „emeth he may ſue the ſame in his Name, and in the Name of his 41! 

ices, ite, and join the Wife with him 3 tamen quære. | | 


IWrit 


. 21. 15 U. 7. 19. 6 E 4. B. contr. 4 E. z. 35. cone. (b) And fo is 
J. 25. | 
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from him, then he ſhall have this Writ of Reſcous ; and the Writ is ſuch: 


ſibi debitis per C. ſervient* ſuum quædam averia capi, vel ſic : Qyanicy 


vitiis ſibi debitis, averia & catalla predicf B. cepiſſet, & averia illa in. 


tam nobis quam præ fat W. quare cum idem W. quædam catalla ipſius B. % 


Mrit of Reſcous. 


"HE Writ of Reſcous lieth where a Man doth diſtrain for Rent or C 
Services, or for Damage-feaſant, or would impeach or impound 
the Cattle, and the other Party doth reſcue them, or taketh (a) them 


Rex Vic, c. Si A. fecerit, Cc. tunc pone, Ec. oſtenſ. quare cum iden 
A. in feodo ſuo apud S. quædam averia, vel ſic: Averia predict B. cepiſſt, 
O ea ibidem ſecundum legem & conſuetudinem regni noftri Angliæ im parcan 
voluiſſet, prædict“ B. averia prædictꝰ (b) vi & armis reſcuſſit & alia, &. 
vel fic: Quare cum idem A. in feodo ſuo apud S. pro conſuetud" & ſerv; 


carectam ipſius B. capi feciſſet. Et idem C. caretiam illam uſque mancriin 
prædict A. de S. ſecundum, c. ducere voluiſſet, prædict“ B. carectam ili 
vi, Oc. in ipſum C. inſultum fecit, &c. 
And ſo it appeareth he may join, in a Writ of Reſcous, for the Af. 
ſault and Battery of his Servant. 
Fe And if he do diſtrain Cattle, and other dead Chattels, then the Writ 
all be, 
Oftenſ. quare cum idem A. in feodo ſuo apud S. pro conſuetudinibus & ſer. 


parcaſſet, & catalla predic” nomine diſtrictionis ſecundum legem & conſutti- 
ainem regni noſtri Angliæ detinere voluiſſet, idem C. (c) averia illa re 
cuſſit, & catalla præd eidem A. abſtulit, & alia, Ec. 

And if he do diſtrain for a Rent-charge, che Vi rit is ſuch : 
Qunare cum idem A. in quodam tene meuto ipſius B. &p1d N. pro quod am a. 
nuo redditu per ſcriptum ipſius B. obligatorium diſtricliauis i pſius A. e, 
pro redditu prædict' a retro exiſtent” quædam catalla ipſius B. cepiſſet, Cs. 
nomine diſtrictionis ſecundum legem, c. ibidem detineri voluiſſet pred B. 
catalla predid, Ec. 

And note, That if a Man ſend his Servant to diſtrain for Rent, orf 
Service, or Damage-feaſant, and Reſcous be made upon the Servan!, 
the Maſter ſhall have the Writ of Reſcous, and not the Servant; fit 
the Wrong is done unto him who ought to have the Rent or Service, © 
is damnified, E9c. 

If a Collector or Sub-collector diſtrain for Fifteens, and Reſcous be 
made, he ſhall have the Writ of Reſcous, and the Writ ſhall be ſuch: | 

Si W. de S. ſubtaxator decime in villa de S. nobis per cives & dug 
regni noſtri ultim* conceſſ. Ec. fecerit te, Gc. tunc pone B. c. ad r,. 


den 


(a) Note; One may have one Writ of therefore he ought to count of the Ter 
Reſcous, for reſcuing of ſeveral Diſtreſſes of Payment. 8 H. 4. 1. Raſt. Entr ou 
taken for ſeveral Tenures. 3 H. 6. 52. ad- (e) Without ſhewing in what Place!“ 
2 Reſcue was, for it ſhall be intended n! 

(b) Note; He ought to count for what Place where taken. 30 E 3+ 15. * 
Rent or Services, Oc. he took them, and ſhall be ſhewn in the Count. 10 E. 4 15 


Writ of Reſcous. 


rerta pectnie ſumma ratione decim predic” aſſeſſe cepiſſet, & catalla illa 
ilidem uomine diſtrictionis, nomine 101. ro detinere volutſſet, predidt B. catalla 
la præſat W. ibidem inſultum fecit, & ipſum verberavit, &c. & alia, Ec. 
in noſeri contemptum & pri judicium, & pred W. grave damnum, & contra 
pacem, Oc. 


reſcue them from the Officers, then he who cauſed them to be arreſt- 

ed, ſhall have the Writ of Reſcous, and the Writ ſhall be ſuch : 

Quare cum idem Prior per chartam Domini E. quam inſpeximus babere de- 
beat apud W. liberam curiam ſuam de omnibus hommibus ſuis, tam burgenſ. 
quam altts, de omnibus placitis & querelis & attachiamentis qualitercun- 
que contingent” una cum priſis & omnibus alits ad bomines ſuos ſpeFant'. Ac 
idem Prior per B. ballivum ſuum apud F. R. & M. bomines 1 pſius Prioris Pro 

diwerſis trauſgreſſ. apud T. infra libertatem predict Prioris Per ipſos (ut di- 
ei“) contra pacem noſtram factis, unde clamor & hnteſium ibidem levat fue- 
rit, attachiari feciſſet, & idem Prior ipſos R. M. ibidem ſecundum le- 
gem & conſuetudinem detinere voluiſſet Juſtic in hac parte in Curia Prioris 
predi® ſubitur” prædic“ B. & L. præ fat R. & M. de præ dict tranſgreſſ. 
nm juſtificat” a cuſtod ipſius B. vi & armis ceperunt, & quo voluerunt, abire 
permiſerunt, & alia enormia, Ec. ad grave damnum ipſius Prioris, & liber- 
atis ſue Leſion” men, contra pacem noſtram. 

And note, that if the Bailiff or Sheriff, or other Officer of the Kin 
do arreſt a Man, or diſtrain him for Debt, or other Service due to the 
King, and Reſcous is made, then the Bailiff or other Officer ſhall have 
the Writ of Reſcous in his own Name, and not the King's, and the 
Writ ſhall be ſuch: | 

Si T. bal” hundred de F. fecerit, &c. tunc pone, Ec. ad reſpondendum 
tan nobis quam prafat” ball quare cum idem bal juxta officii ſui devit* W. 
em per vicecomitem noſtrum Com” pradiiF per breve naſtrum de judicio ſits 
direfum capi præceperimus apud K. virtute mandati noſtri predie cepiſſet, 
& ipſum ſq; caſtrum noſtrum R. in priſona noſtra ibidem moraturum ducere 
<lufſet, predic?” R. & S. ipſum W. apud villam de K. vi & armis reſcuſſe- 
ruat, & alia, Ec. in noſtri contemptum, & prædid ball grave damnum, & 


f contra pacem noſiram, & habeas, E9c. | 
ant, And if the Bailiff would arreſt any Perſon, and he himſelf do reſcue 
. for bimſelf, and will not obey the Arreſt, then the Writ ſhall be ſuch: 
2, 0 H. de ball wile noſiræ de S. fecerit, Cc. tunc pone B. Sc. quare 
cum idem H. juxta officit ſur debitum præfat. B. pro quodam huteſio ſuper ip- 
us be em per W. de S. apud C. levat” ad querimoniam prædict“ W. ſecundum le- 
n gem & conſuetudinem regni noſtri attachiaſſet, predi# B. ſe juſticiari non 
1er. Wees 35 prediit vi & armis fregit, & in ipſum H. ibidem 
perl Inſultum, Ec. 
1 8 Andif the Sheriff ſend unto the Bailiff of the Liberty to levy Fines 
cen. and Amercements for the King, and the Bailiff diſtrain certain Cattle, 
and the Reſcous is made: Now the Lord of the Liberty ſhall have a 
0 wh Writ of Reſcous of the Reſcous done to the Bailiff, and for the Battery 
FI> 


and Aſſault made upon him, and for the Loſs of his Service, and all in 


place be * 
Ip auc Writ. 


And if the Bailiffs or Officers do arreſt certain Perſons, and others 


25 Infra C. 
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Poſt. G. 


9 H. 7. 4. 


39 E. 3. 35. 


Vi. Lit. 52. 


Writ of Reſcous. 


If the King's Bailiff do diſtrain for Rent; and Reſcous is made, the 0 
Bailiff ſhall have the Writ of Reſcous, and not the King. 

And if a Man. ſue forth an Execution, and hath a Capias directed to 
the Sheriff to arreſt the Party, and the Sheriff make his Warrant to the 
Baily of the King's Liberty where the Party dwelleth, to arreſt him, by 
which the Bailiff doth (a) arreſt him, and others do reſcue him from the 
Bailiff, he who ſued forth the Writ of Execution, ſhall have the Writ 
of Reſcous againſt him that reſcued him, as appeareth by the Regiſter; 
but yet it ſeems reaſonable that the Bailiff have a Writ of Reſcous in 
ſuch Caſe; for ſome ſay the Bailiff ſhall be chargeable to him, why 
ſued forth the Capias, Ec. and for the Arreſt : Tamen quere. 

And it appeareth by the Regiſter, That if a Writ be directed unt h 
the Sheriff, to levy the Expences of the Kinghts at the Parliament, ang 
the Sheriff make his Warrant unto the Bailiff of the Liberty of the Bi. 
ſhop of Ely, to levy the Sum aſſeſſed, c. for which the Bailiff by hi; 
Under-Bailiff doth take certain Cattle and would impound them, and 
other Perſons do reſcue the Cattle and beat the Under- Bailiff, that the 
Bailiff ſhall have the Writ of Reſcous againſt them; and there it ſeem. 
eth that the Knights which ſhould have the Money, ſhall not have a 
Writ of Reſcous for the ſame Reſcous, becauſe it is not a Duty unto them 
by any Perſon certain, but to be levied of the Inhabitants of the Towns, 

And if the Lord do diſtrain his 'Tenants Cattle, and a Stranger" | 
Cattle, for Rent or Service behind, when there is not any Rent or Ser- 
vice behind, the Stranger may reſcue his own Cattle, but not the Te- 
nants, as it ſeemeth. And that as it ſeemeth by the Statute of Myr! 
bridge cap. 3. which willeth, Now ideo puniatur Dominus per redemptionen, 
yet the Opinion of Thorpe M. 31 E. 3. is contrary ; for he faith, the 
Stranger may reſcue as well the 'Tenant's Cattle as his own. vere. (b) 

And Reſcous is not, but where he hath the Poſſeſſion of the Cattle, 
or the Thing of which the Reſcous is ſuppoſed to be made: For if : 
Man come to arreſt a Man, or to diſtrain, and he is diſturbed to do the 
ſame, he ſhall not have a Writ of Reſcous, but an Action upon tie 
Caſe. (c) | ; 

And the King ſhall not have the Writ for a Reſcous done to his Of 
ficer, qd vi” P. 20 E. 3. but he may cauſe him to be indicted for the 
ſame. Vid. ſupra C. h = 

airs 


(a) Note; The Sheriff may return a Re- Enemies; and the Sheriff ſhall have his Re. 
ſcue, and at that Return the Party may medy over by Action on the Cate. Iyer 240. 
have his Anſwer. 3 H. 7. 11. Dyer 212. (b) And note 4 E 6. Diſtreſs 14 . 
and Weſtm. 2. c. 40. And yet if the Reſ- See 6 E. 4. 11. 5 E. 4. . 11. 19 H. 
cous be at any Time after the Arreſt, the 48 E. 3. 33. 3 H. 4. 22. 22 H. 6. 3) conty. 
Sheriff ſhall be charged in Debt on an 29 E. z. 35. 4 Co. 11. ö. Bevill's Cale, 
Eſcape, if it were not made by the King's (c) Sec 21 H. 5. 40. 44 E. 20. 


Audita Querela. 


HIS (a) Writ of Audita querela lieth as well upon Matter in Fact, 
as upon Matter in Writing, as after appears. And this Writ ſhall 
de directed unto the Juſtices of the Common Pleas or King's Bench, 
and lieth where A. and B. come before the Mayor, Sc. and B. doth 
acknowledge himſelf to be bounden in 100/. to A. in the Name of C. 
before the Mayor; and affirmeth his Name is C. and afterwards C. is ar- 
reſted by, Force of this Bond and Statute, and taken in Execution; 
Now C. ſhall have Audita querela againſt A. and B. and the Form is 
ſuch: 

Rex juſticiariis ſuis de banco ſalutem. Querelam C. recepimis continent? 
quod A. & B. collnfione inter eos apud W. præbabita, Cur” uftr” iuuder 69 
pref. C. callide pragravare machinantes, nuper coram C. Majore ville noftre 
Southampton, & R. Clerico ad recognitionem debit” apud S. acci piend' de- 
putat® comparentes ipſum C. Sc. C. ſacramento corporali ad hoc preſt* exiſt 
ofſernerunt, per quod idem B. ſub nomine ejuſdem C. pref. A. 100 J. ad cert* 
terminum jam præterit' ſolvend coram eiſdem Major & Clerico, juxta for- 
nam ftatuti dudum apud Acton Burnel pro mercatoribus editi, ſe deber' re- 
og, & poſt mod ipſum C. pro co quod ipſe pradift” 100 l. pref. A. ad ter- 
iuum prædict'ꝰ non ſolvit, per pref. Majorem capi, & in priſona noſtra ſai- 
vo cuſt odiri, quonſq; eidem A. de ei ſdem 1001. plen” ſatisfac', falſe & mali- 
ioſe procurar” in ipſius C. damuum non modicum & deceptionen Cur' noſtræ 
nanifeſtam, ſuper quo idem C. nobis ſupplicavit, ut ſibi remedium congruum 
adhiber# velimus: Vobis mandamus, quod anditis querelis ipſius C. in bac 
harte, & vocatis coram vobis pref. A. B. ac pref. Majore & Clerico, au- 
atiſque hinc inde partium ration eidem C. ſuper falſitat', malitia & decep 
media, plenam & celerem juſticiam fieri fac” prout de jure, & ſecundum 


* cnſretudinem regni noftri fore videritis faciendum. Teſte, Egc. 

50 If a Man leaſe Lands unto A. for Life, and afterwards by Fine grants 

* the Reverſion unto B. in Fee, and dieth, and the Heir of the Recog- 

tae niſor, and one L. by Covin betwixt them (b) ſue a Præcipe in Capite 
H 

dit 


againſt 
and prays that it be entred, for thar it is 
within the Year: And it was entred on 
Record; (2.) And alſo agreed, That he 
ſhall have Reſtitution ; but 4. ſhall not, 
for he hus forfeited his Eſtate. (3.) That 
ho ſhould not have Reſtitution on a-gene- 
ral Bill of Diſecit, bur ought to ſuc an 
Audita quer in Chancery on his Caſe, tan 
ſuper Neſtitutione ten'ti quam pro deceptione Pu- 
den him and A. brings a Formedon a- mienda. 1) E. 3. 46. and fo note Reſtitution 
zanlt 4. and B. ſuppoſing them Jointe- at leaſt, where the Demandant was Party 
nts, and one D. anſwers as Attorney for to the Diſeeit. Sce 21 E. 3. 45. 19 U. 6. 
b «nd Proceſs is continued till they make 44. 1 H. 4. 5. Stat. 21 Fac. 1. cap. — 17 


Def E. 3. 76. Regiſter 114, 115, 


(a) Note & Diverſity, where the Diſ- 
charge comes by Determination of the 
Etare, there the Conuſor needs no Audita 
querela, For if Tenant in Tail acknow- 
lelges a Statute, which is extended, and he 
e, his Iſſue may avoid it by Entry. 38 
AT. 5. 43 4ff. 18. | 

'b) See 17 E. z. 60. 4, Tenant for Life, 
Remainder to B. in Tail, C. by Covin be- 


fault after Iſſue joined, whereupon 
--zment final is given, and B. ſhews this 
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Audita Querela. 


againſt the ſaid A ſuppoſing the Land to be holden of the King, where. 
as it is not holden of the King, but of another Perſon: And in this 
Præcipe in Capite they cauſe one F. to appear as Attorney for 4 and 
to join the Miſe in the ſaid Writ ; and afterwards the Attorney by Co- 
vin doth make Default, for which Judgment is given againſt 4. Now 
upon the ſame Matter he ſhall have an Audita querela directed unto the 
Juſtices of the Common Pleas, commanding them to proceed as well for 
the Reſtitution of the Land, as upon the Diſceits, and to do ſpeedy 
Juſtice as of Right according unto the Cuſtom of the Realm they ought 
ro do; and the Writ is ſuch: 

Rex Fuſtic ſuis de banco ſalut'. Monſtravit nobis A. ut cum ipſe niger 
manerium de C. cum pertinen in Com L. ad terminum vite ſue tenuiſſet ex 
dimiſſione I. ac H. fil & ber prædict J. manerium predict T. de S. & here? 
de corpor ipfins T. exeuntibus (ut dic) per finem inde in Cur” noſtra ccram 
Tuftic noſtris de banco apud W. levat' poſt mortem prædictꝰ A. habend' ca. 
ceſſiſſet, B. flius & beres predi# H. & L. colluſion inter eos pre haliti, 
pra fat A. de predict manerio amover & præ fat. T. de rever manerii pre. 
dic excluder” machinantes breve noſtrum (quod vocat' Præ cipe in cap”) I? 
uoſtro Leiceſtr* ad certum diem jam præterit' retornabile de manerio predia? 
ac fi idem maner” de nobis teneret' in capite cum non teneat* ſuv nome 
pred? E. verſus pr f. A. & T. in Cancellar noſtra impetrari, & brew nr 
prædictꝰ quod predi® A. & T. juxta formam brevis predict ſum” fuerunt 
eſſendi coram vobis ad diem prædict per pref. Vic" return ac quendam iguctun 
gui ſe R. de S. nominari aſſeruit coram vobis in banco predict“ apparer' ad fer 
dendum vel lucrand in loquela prœdict per pref. A. & T. attornat', it\; 
A. T. de impetratione brevis ſum” & attornato predic ſub nomine ſu 1 
premittit, facto penitus ignorantibus falſo & malitioſe procuraverunt, ac pref. 
attornat” ad eundem diem coram vobis comparens poſuerit ſe in magnam aſſi 
roſtr* & petierit recognition” fieri, utrum iidem A. & T. majus jus habucr 
tenend dictum man cum pertinen ſicut illud tenuer', an predif? E. babent 
dictꝰ mau ſicut illud petiit, per quod per defaltam quam idem A. & T. ge. 
mod fecerunt, in ead Cur” per vos conſideratum fuit ibid' quod predict l. 
recuperaret ſeiſinam ſuam de predi® man cum pertin* verſus pref. A. & |. 
Lenend' eidem E. & hered* ſuis quicte de predi A. & T. & bered' ſuis in 
perpetuum ; ciijus quidem conſideratiouis pretextu prediff A. a man fad 
predict cum pertin” perpetue eſt amotus, in ipfius A. damnum non modicum, 
& Cur” noſtre deceptionem manifeſtam, ſuper quo prefatus A. nobis ſupplicau! 
congruum remedium ſibi adhiberi. Nos hujuſmodi collufionem, malitiam, 
deceptionem, tranfire nolent* impunit', Vobis mandamus quod audit querel if- 
fits A. in hac parte, & vocat coram vobis pref. E. & L. L. & af in lis 
parte, quos for videritis vocand*, & auditis binc & inde partium rationibus 
ulterius eid A. (a) tam ſuper reſtitutione & recuperation dif man quai 
ſuper colluſione, malitia & deceptione prædich plenam & celerem juſtic fen 
faciatis, prout de jure & ſecundum legem & conſ regni, Sc. ſacien 
Teſte, Oc. 

4 * 


(a) See 41 E. 3. Execution 37. 16 H. 7. 16. 4) E. z. 4. 13H. 3. 22. 65 E 5 ) 


Audita Querela. 


And by this Writ it ſeemeth the Juſtices ought to make void the Re- 


E. 3. 60. 21 E. 3. 45. 19 H. 6. 44. 
B a) If a Man be bound in a Statute-Merchant, and afterwards 


other Parcel unto another, and the Recogniſee ſueth Execution upon 
the Statute, and hath Execution againſt one Feoffee, that Feoffee ſhall 


why he ſhould not have Execution of his Lands, as of the Lands which 
himſelf hath. | ; 

C If a Man be bounden in a Statute-Merchant, and certain Indentures 
of Defeaſance are made of the ſaid Statute, and afterwards the Conuſee 
doth arreſt the Recogniſor and impriſoneth him, and taketh the Defea- 
zance from him, and then ſueth Execution upon the Statute, the Re- 
cogniſor ſhall have an Audita Querela againſt him upon the whole 
Matter. 

I If at the N. prius in Treſpaſs it be found for the Plaintiff, and Da- 
mages aſſeſſed, and before the Day in Bank the Plaintiff releaſe unto 
the Defendant all Actions and Demands, and afterwards (c) prayeth Judg- 
ment, and ſueth Execution thereupon, the Defendant upon that Re- 
lcaſe ſhall have an Audita Querela. 


ous is not ſufficient Matter to have Audita Querela. 


H h 2 And 
; 
a) See 33 E. 3. Audita Querela 38. 11 cution eadem Cauſu, but no Coſts or Da- 
E. 3. Brief 266. 29 E. 3. 7. mages. So if the Lands of one of the 
, (b) See 13 E. 3. Execution 127. and a- Feoftees only are delivered in Execution, 
C. eunſt the Conuſee, and thereby he ſhall he may have an Aulita Querela, and a 
ſ be reſtored to the Iſſues, and the Execu- Scire Facias againſt the other, and it ſhall 
p tion defeated. 45 E. 3. 17. 29 E. z. J. be no Plea in Abatement of the Writ, 
1 where there are two Conuſors, and the that there are other Feoffees to be contri- 
ug Lands of one only are delivered, who butory : For he is bound at his Peril to 
n, ies a Writ to the Sheriff to deliver the take 13 of all ſuch as are contribu- 
00 Lands, Cc, of the other in Diſcharge and tory. 


dich of the former, who returns Nen eff Note the Diverſity : If the Conuſor of a 
int, and that none came on the Part Statute-Merchant enfeoffs divers ſeverally, 
ot the Conuſce; and now he prays Remedy, and the Land, of one only is taken in Exe- 
ba and has a Scire Facias againſt the Conuſee cution, he ſhall have an Audita Qnerela a. 
905 to take his Suit againſt the other ; and if gainſt the Conuſee, to make the others 

e Conuſce knows not what to ſay, or contributory, and the Writ ſhall be di- 
des not appear, he ſhall have Execution redted to the Juſtices de Baue; bur of a 
tzi17ſt the other, or the Party ſhall be Statute-Staple, it ſhall be in Chancer by 
ad, "charged, having Regard to his Part or Audita * directed to the — 

don of the Debt, Dyer 193. Gaſ.oin and or by a Sire Facias diretted to the Sheriff, 
Foley, quare Tenenierta extenſa una cum profi.uis 

If the Conuſor enfeoffs the Conuſee of medio Tempore, &. Dyer 331, 332. 

Part of his Land, and his Son of the Re- (c) For he cannot plead this at the Day 
11, and die, and the Conuſee ſues Exe- in Bank, and before pgs he cannot 
17 eution agu the Son, the Son may have have an Audita Querela to ſtay Judgment, 

dia Qgerela, and diſcharge the Exc- 9 U. 5. 1. 


covery, if they find the Diſceit, Ec. yet it ſeemeth they may not ſo do. 
maketh a Feoffment of Parcel of his Lands unto another Man, and of 


have an Audita Querela (b) againſt the other Feoffee, to ſhew Cauſe E 
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9H. 4. 4. 32. 
E. 3 Execut. 
127. 4 E. 3. 
51. 16 Eliz. 
Dy. 3. 37.4. 
3. 522. & 
3 Eliz. Dy. 
193, 194» 
Whaley's 
Caſe, 


{ 104.) 
40 All. 23. 
44 Aſſ. 15. 
Holt. Br. 
Audit. Que- 
rela. 43. 9 H. 
5. 1 Br. Au- 
dit. Quer. 


16. 36 H. 6. 24. 21 H. 7. $3. 3 H. 4. Br. Audita Querela 37. Fitz. Releaſe 53. Releaſe of all AQi- 
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48 E. 3. 5. 15. 


H. 8. 5. Vi. 2. 


& 3. Eliz. 
Dy. 193. 
43 E. z. 38. 
Finchden. 


43 E. 3. 27. 
con. 12 H. 4. 


41 E. z. Aud. 
Querela 18. 


46 E. z. 28. 
Fulthorp. 
17 Aſt. 24. 
Audi. Quer. 


Audita Querela. 


And the Heir of the Recogniſee may ſue an Audita Onercla 
have Matter in Writing to diſcharge the Execution. | 
(a) If a Man be bound in a Statute Merchant or Staple, and afterward; 


payeth the Money according to the Statute, and hath the Statute de. 


livered unto him, and cancelleth the ſame, and afterwards the Recos. 


niſee forgeth a new Statute in the Name of the Recogniſor, the Recog. 
niſor upon the Statute cancelled ſhall have an Audita Querela. 


(b) If a Statute Merchant or Staple be made by one unto another, and) 


delivered into the Hand of a Stranger to deliver upon Conditions per. 
6 Calp. con. formed, and the Stranger doth deliver the Statute before the Condi. 
EE ditions performed, and the Conuſee ſueth Execution thereupon, the 
Recogniſor ſhall have an Audita Qucrela. 


If a Man ſueth forth an Execution upon a Statute, and hath Execy. 


tion, and afterwards grant over his Eſtate, the Recogniſor ſhall have an 
Audita Querela againſt the Grantee withou* naming him who ſued the 
Execution, if he have Matter in Writing for to ſue, Oc. 


A Man may ſue an Audita Querela againſt the Recogniſee, becauſe p 


he hath purchaſed a Manor unto which the Recogniſee is a Villain 
regardant, and yet he may enter and ſeiſe the Recogniſee without ſuch 


Suit 


(c) And a Stranger who made not the Recogniſance, nor was Te. 


nant of the Land at the Time of ſuing forth of the Execution, ſhall 


20. 10 E. 3. 25, Error 71. the Feoffee had Error. 


(a) Contra, if the Conuſor himſelf comes 
into Chancery, and prays a Re-extent, 
and it ſeems this Writ lies, if the Statute 
be delivered inſtead of an Acquitrance, 
but is not cancelled. 43 Aff. 18, 

(b) See 7 H. 6. 42. 4. makes a Statute- 
Staple to B. and delivers it to C. to be 
redelivered on Condition, &#c. B. recovers 
by an erroneous Judgment, where A. was 
warned, and the Deed is delivered to him 
by C. B. ſues Execution, and A. brings 

rror. Reſolved, (1.) That pending the 
Errors and Execution, he cannot have a 
Superſedeas. (2.) If A. reverſes the Judgment, 
this does not defeat the Execution had on 


the Statute, but it ſeems he is put to his 


Audita Querela. 

(c) If Execution be awarded againſt the 
Feoffee, he ſhall have an Audita Querela, 
on a Matter of Diſcharge, made cither be- 
fore the Feoffment, or after. ) E. z. 27. 
_—_ Caſe, Where he ſhall have a 

rit of Error, ſee 17 Af. 24. Cheſter's 
Caſe ; but if Execution be made, and 
after the Extent, the Conuſor makes 
a Fcoffment, it ſeems the Conuſee ſhall 
not have an Audits Querela, on a Cauſe or 


have 


Matter of Diſcharge made before; as it 
after the Extent, and before the Feofi- 
ment, or before the Extent, the Conuſee 
will acquit the Debt, and ſo ſeemed the 
better Opinion. Mich. 44. 45 Elz. la 
Chancery in an Audita Querela brought by 
Harden and Vaviſor, and their Wives, again 
Smith, Executor of Riggs. Meor, Caſe 737. 
but on a Matter happening after the Feott- 
ment, he ſhall have an Audita Querela, as 
on a Releaſe, c. yore ſo here 6.) ard 
17 Af. 24. a Feme ſhall have a Sire Fr 
cias ad computand' ; and Note, (I.) For whom 
it lies. (2.) Againſt whom it lies. (3.) 
When it lies. (4.) The Effect of the Suit. It 
lies by the Grantee of a Reverſion, vich 
Attornment, Sc. and there he ſhall ac- 
count ab initio. 6 E. 3. 53. I. de Charltn) 
Caſes 25 E. 3. 33. Fobn Venner's Caſe. 30 
if one acknowledges a Statute, and after. 
wards acknowledges a ſecond Statute, tht 
ſecond Conuſee ſhall have a Scire Facial. 
gainſt the firſt, to receive the Monit 
which are to be levied, if the Ten"! 
of the Freehold will not ſue. 38 E. 5% 

(2) If the Conuſee has aſſigned but h 
Part of his Eſtate, the Scire Facias * 


5 
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Audita Querela. 


have an Audita Querela, if he have Matter of Diſcharge in Writing. Pt, 
11 E. 3. Lit. Af. and there it is ſaid the ſame is given by the Statute. 
The Feoffee ſhall not have a Writ of Error, &c. Nor the Feoffee of 
the Conuſor of Part of the Lands ſhall not have an Audita Querela un 
til his Lands be taken in Execution. | 

If a Man ſueth Audita Querela againſt the Conuſee, and ſheweth 
statute cancelled ; and ſaith the ſame was delivered (a) to him in lieu +. the Ci 
of Acquittance, the Recogniſee may ſhew the true Starute, and ſhew jor muſt 
that the Statute ſhewed which was cancelled was a forged Statute, and ſhew the 
thereupon he ſhall have a Writ unto the Juſtices in the Nature of Aud. We — 
9!ercla commanding them that they ſend for the Mayor and the Clerk, gli not 
and for the Parties, and for to do Right; and the Examination of have the 
the Mayor and Clerk ſhall try and end the Matter; Que vi. M. 11 Plea. 


EX; 


29 


a 18 FE. 3. 36. 


H Audit. Qu. 


| Upon a Recovery of a Debt, if he ſue a Scire facias, and the Sheriff 4 — e 
retorn ibil, by which an Execution is awarded, the Defendant ſhall 333 
have Audita Querela if he have a Releaſe or Acquittance, becauſe he yerf. 21 E. 

was not warned : But if the Sheriff hath returned him warned, he ſhall 3. 15. Hl. 
not have Audita Querela upon ſuch Releaſe, Ec. becauſe he might have Judit. Oer. 


pleaded the ſame upon the Return of the Scire facias. (b) 18, 
f (a) And 


be brought againſt the Conuſee only, and leaſt as much as was ſo levied over. 21 E. 


not the Leſſor ; Quære. But if he aſſigns 
the Whole, and the Aſſignee levies the 
Whole, or the Plaintift will pay the Reſi- 
due, the Writ lies againſt the Aſſignee a- 
lone, and he ſhall retake (or repay) the 
Monies ; but if he has levied the Whole, 
and afterwards aſſigns, the Writ lies againſt 
both. 50 E. 3. 46, or 16. 38 E. 3. 12. 21 
E. z. 1. 46 E. 3. Scire facias 134. 15 E. 3. Re- 
frond, 3. But one of them may anſwer with- 
out his Companion, and yet the Conuſee 
may releaſe, notwithſtanding the Aſſign- 
ment, Vide ibid. See alſo 17 Af. 52. 9 E. 
4 13. 12 H. 8. 8. 18 E. 3. 25. contr. 17 
Af. pl. 24. centr. 25 A. 8. 17 E. 3. 43. 4 
H 6. 72. 21 E. 3. 46. contr. Sec 17 E. 3. 


49. 

And Note ; This Writ lies in Caſe of a 
Statute after the Debt, and Damages le- 
vied by the caſual Profits, by Courſe of 
Time, or by Render of the Money, and 
be ſhall recover his Land. See 47 E. z. 


3. 30. And the Tenant ſhall account to 
the Grantee ab initio ; for perhaps the 
Term was incurred before the Purchaſe of 
the Reverſion. 6 E. 3. 63. But he ſhall 
not account according to the true yearly 
Value, but according to the Extent ; for 
if the Lands are extended too low, the 
other may have a Re-extent at the firſt 
Day in Court. 22 Af. 44. Extent 3. But 
afterwards, he has no Remedy but to pay 
the Money. See 19 E. 3. Extent 12. per 
Green. 32 E. 3. Scire facias 101. And there- 
fore on a Scire ſacias ad computandum, he 
ought to ſhew what the caſual Profits are, 
ibid. yet Sce 20 E. 3. Extent 18. contr. per 
Wilby. And Note; The Writ is ſometimes 
ad computaxdum againſt the Opinion in 22 
Aff. 44. and ſometimes ad computard”, and 
to receive the Reſidue of the Money, and 
to re-have the Land. 

(a) And in ſuch Caſe Exccution ſhall 
be awarded, if the Conuſor docs not ſhew 
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il. 32 E. 3. Scire facias 101. 46 E. z. 
Fee facias 134. Vide Regiſtry. Fudic, 73+ 
but not to re-have the Land, and alſo 
inſwer for the Waſte. 21 E. 3.26. 30, 
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the true Statute. 18 E. 3. 36. See 17 E. z. 
49. 21 E. 3. 46. contr. 

(b) See the Caſe (18 E. 3. 36.) where 
"tis alſo held, that if a Venire facias on an 


4 
— 
* 
9 
a - Rr 


. 0 
2 —— ——ö 


R it ſeems he may have a Writ of Waſte, Audita Querela be not ſealed, yet the 
«+ Vide E. N. B. 58. H. ace. Ouere. And Party may appear and plead. 21 E. 3. 13. 
Nite; If by the caſual Profits, he has le- 


Sec a Scive facias by a Biſhop againſt an 
Executor; the Sheriff returns [Cleri. us Ef be- 
neficiatus, &c. ] Whereupon a Fi. Facias iſſued 
to the Ordinary ; (Note; He was not charged 

as 


ned more than his Debt and Damages, 
the Surplus ſhall be paid to him in Rever- 
1 if it was levied in his Time, or at 
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6 E. 7. Eliz. (a) And if an Infant bind himſelf in a Statute Merchant or Staple, x 


3 _ he ſhall have an Audita Querela during his Nonage, to avoid that Sta. 
_— Woe tute, and afterwards he ſhall have an Audita Querela after his full Ape, 


Fith not lie to avoid that Statute upon that Matter in Fact. 


after he And ſo if a Man make a Statute Merchant or Staple by Dureſs, he L 
| Fo Aga ſhall have an Audita Querela to avoid that Statute by this Impriſon. 
2 . ment. 
18 - 3. 3 (b) If two be ſeverally bounden in two ſeveral Statutes, and afterward; M 


15 E. 4. 5- the Recogniſee by Deed doth releaſe both the Statutes to one of them, 
Brin. _—_ if he ſue Execution againſt them ſeverally, they ſhall join in Audita 
—_ oo Querela upon that Releaſe. 

20 E. 3. If the Recogniſor enfeoff a Stranger of Parcel of the Land, an y 
Aud, Quer. afterwards enfeoffeth the Recogniſee of another Parcel of the Lands, 
28, and afterwards the Recogniſee ſueth Execution againſt the Recogniſor 
te and the Feoffee ; the Feoffee ſhall have an Audita Querela againſt the 


39. Recogniſee, and diſcharge his Lands, becauſe that the Recogniſee hath 
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24 E. 2. 24. 
Br. Audita 
Querela 22. 
9 H. 5. 1. 


43 E 3. 28. 
Thorp. 

24 E. 3. Au- 
dita Quere- 
la 11. 


ved, 1. That tho' the 


diſcharged his Parcel of Land which he purchaſed by his own Act. (c) 
| Upon an Audita Querela ſued he ſhall have a Superſedeas in the ſame 9 
Writ to ſtay Execution, Cc. But if he be (d) Nonſuit, he may have 
a new Audita Querela, but then he ſhall not have a Srperſedeas to ſtay 


Execution. 


And a Man ſhall not have an Audita Querela, ſuppoſing the Recog. p 
niſee will ſue Execution, but it ought to be alledged. in the Writ, 
that he hath in fa ſued Execution. 

(e) If a Man ſue Audita Querela upon a Releaſe, and afterwards i 
Nonſuit, he ſhall not have an Audita Querela upon new (f) Matter, ut 
But it ſeemeth the Law is otherwiſe, but he ſhall not 
delay Execution by a new Audita Querela. 


dicitur 43 E. 3. 


as Executor,) and he ſequeſters ; the Exe- 
cutor ſues an Audita . and Reſol- 

xecutor had a Co- 
Executor, yet if he alone be grieved, he 
alone may have this Suit. 2. That this 
Suit lies, notwithſtanding the Sc:re fa iat, 


21 E. 3. 48. If both Plaintiff and Defend- 


ant make Default at the Scire facias, yet 
Audita Querela lies on a Releaſe made be- 
fore; contr. if the Defendant makes Default, 
and the Plaintiff appears. 24 E. 3. 24. Sce 
8 H 6. 1. per Martyn. 12 H. 7. Kelw. 24. 
See Dyer 203. an Audita Qrerela after Judg- 


ment againſt the Plaintiff, for the Executors 


of a Teſtament, which was afterwards an- 
nulled. See 48 E. 3. 20. 

(a) Note; "Tis neceſſary he bring it 
whiles under Age; but he ſhall not avoid 
it by Plea, ſaying he was within Age ge— 
nerally. 17 E. 3. 76. Dyer 132. 13 E. 3. 
Audita _— 26, 27. 18 E. 3. $,. 39. 6 
F. 3. 29. See Kelw. lo. per Neeb. Qu re 
26, and 6. El. C. B. Harriſon and Worſley's 


See 2 H. J. 12. 33 E. 3. Execution 161, 


Li „ 


Q 


If 


Caſe, Judgment reverſed, durante Alion. 
Vide infra C. Dyer 232. b. 13 E. 3. 182. 

(b) It ſeems the Tenants in Common, 
Sec. need not join in an Audita Querts, 
with the Tertenants. Quære 20 E. 5. 

(e) Vide infra E. 11 Hl. 3. 4 13 H. 
42. 7 H. 4. 31. 34 Af. 15. 5 E. 6. (H. 
6.) 72. | 
Yd) Note; If the Conuſee ſues divers 
Certificates, and on one of them has ! 
Writ returnable in C. B. and the Conulct 
purchaſes an Aud ta Qyerela, and has a Vit 
returnable in B. R. and the Party 1s taken 
thereon, he ought to ſue a Writ to the 
Mayor and Clark, to certify if he bas 
other Statutes, and ſo ſhall be aidec, 2) 
Af. 29, viz. per Audit Qierel, iid. N 
H. 7. 16 H. 7, &c. - 

(e) Sec 17 E z. 27. 43 E. 3. 28. 24+ 
3. Audita Qnerela 11. and ibid. 29. ts 

(f) Sec 33 E. 3. Executors Gl. 


Audita Querela. 


If a Man doth comprehend two Matters in the Audita Querela to 
extinguiſh the Execution, yet the Writ is good, but the Plaintiff ſhall 
hold himſelf to one Matter, and the Defendant ſhall anſwer to that. 
And Variance betwixt the Audita Qyerela and the Record ſhall abate 
the Writ. But there is a new Audita Querela ſued according to the 
Record, he ſhall have a Super/edeas to ſtay Execution, Sc. although 
he had before a Superſedeas in the other Audita Querela, which was 
abated. | 
If a Man ſue Execution upon a Statute-Merchant, and hath a Capias Vi. 22 H. 6. 
returned in the Common Pleas, if the Feoffees or Parties will ſue an 5% 
Audita Querela ; they ought to ſue the ſame out of the Chancery, di- 
reed unto the Juſtices of the Common Pleas. 
T If a Man ſue an Execution upon a Statute-Merchant as Executor un- 2 R. 3. 8. 
to another, the Party ſhall not have an Audita Querela, ſuppoſing in _ it _ 
the Writ that he who hath ſuch Execution is not Executor. See 29 E. 3. 99 os. 
y (a) And the Proceſs in Audita Querela is Venire facias and Diſtringas, Br. Au. Que- 
Alias and Pluries Diſtringas, and if he return Nihil, or Non eſt inventus, rela 41. 
he ſhall have a Capias againſt the Defendant. T. 81 E. 3. (b) [105.J 
A Man recovereth by Default in an Action of Waſte, the Defendant 48 — 85 
ſueth an Audita Querela, directed unto the Juſtices out of the Chancery, wy 5 
ſurmiſing in the Writ, that he was not ſummoned, nor attached, nor but ſo ut a- 
diſtrained ; for which the Juſtices grant out of the Rolls in the Common lia, 
Pleas, a Writ of Diſceit againſt the Audita Querela which was but a 12 fl. 4. 6. 
Commandment to the Juſtices to do Right unto the Party, Ec. Trin. und 15+ 
9 E. 3. And yet they ſhall proceed upon the Writ of Diſceit, and not 
upon the Andita Querela. | 
5 (c) If a Man be bounden in a Recognizance in the Common Pleas, 
and afterwards doth releaſe unto the Party, and then againſt his Releaſe 
ſueth Execution; then he ſhall there come into the Common Pleas, 
and ſhall ſue an Audita Querela thereupon out of the Rolls. And ſo if 22 H. 6. 56. 
one recover in the Common Pleas or King's Bench, Debt or Damages, 
and afterwards by his Deed releaſeth the ſame, and afterwards ſueth 


239 


44 E. 3. 36. 
24 E. 3. 23. 
Br. Audita 


Querela 24. 


R 


8 


| (s) The Diftringas may be in the Lands 
d Tenements, which he had the Day of 
de Writ purchaſed. 18 E. 3. 36. 38 E. z. 
!. «nd before the * ſued, the Co- 
ruſee ſhall not be ouſted. 21 H. 6. 56. See 
E. z. 1. 31 E. 3. Audita Querela 24. 20 
E z. ibid. 28. 30. 

(d) 4. enfeoffs B. on Condition to re- 
enteoff A. and C. his Wife for their Lives 
remainder to D. the Daughter (Son) of 4. 
and the Heirs of his Body, and the ſaid 
B by Colluſion between him and E. makes 
« Recognizance of 200 J. to E. and one F. 
(ater the Re-enfeoffment as it ſeems,) A. 
dies, and C. takes G. to Husband, who on 
this Matter ſues an Audita Ouerela, and 
was Reſolved, (1.) That he need not 
cunt upon this Writ. (2.) That tho' he 
Cay have Remedy by Writ of Diſceit, or 


forth 


Conſpiracy, yet 8 is Matter of 
Record, which is the Ground of the Writ, 
it is good. But (3.) for that E. was Par- 
ty to the Recognizance, and by the Writ 
is ſuppoſed Party to the Colluſion, and 
this Suit is to defeat the Recognizance, 
and not to recover Damages; the Writ 
ſhall abate. 26 E. 3. 73. If Execution be 
ſucd «gainft a Feoffee, on a Statute ac- 
knowledged before the Mayor of C. who 
had no Authority to take it, Audita Quere- 
la lies. See 29 H. 8. Dyer 35. 

(e) And if the Party comes in, in Cuſto- 
dy by a Cepi corpus, or a Redidit ſe, at the 
Exigent, he ſhall have a Scire facias to ac- 
knowledge the Deed, but not if he offers 
to appear at the Exigent, Dyer 285. See 
a S ire facias to acknowledge a Deed, 33 
E 3. Execution 161. and Audits Querela 38. 


Audita Querela. 


forth Execution upon the Recovery, the Party to whom he releaſed 

| ſhall have Audita Querela out of the Common Pleas or King's Bench 
where the Record is, and yet he may have an Audita Querela out of 
the Chancery, and ſo ir ſhall be ſometimes Judicial, and ſometimes O. 
riginal. | 

46 E. 33. And if a Man be bounden in a Statute Merchant or Staple unto ano- © 

3 — 1 ther Man, and afterwards the Recogniſee make a Defeaſance unto the 

47 E.. 25. Recogniſor ; now if the Recogniſee ſue Execution upon the Statute a- 

Ant. K. gainſt the Form of the Indentures, the Recogniſor (or his Executors, if 
he be dead) may have an Audita 3 againſt the Recogniſee. 

And it appeareth in the Regiſter, that a Writ of Audita Quere; 
heth for an Infant who hath entred a Statute-Merchant or a Statute. 
Staple during his Nonage, if he be yet within Age. 

Ant. N. And another Audita Q!er2ia appeareth in the Regiſter for the Feoffee, x 

of Parcel of the Land which belonged to the Recogniſor againſt the 
 Recogniſee, becauſe that the Recogniſee hath purchaſed other Parcel of 
the Lands of the Recogniſor, E9c. 

Sureties. If a Man be arreſted and impriſoned upon a Statute-Merchant, and Þ 
afterwards the Recogniſce doth releaſe unto the Recogniſor, or he pay 
the Debt, and hath Acquittance, or pay Parcel, and hath a Releaſe for 
the Reſidue ; then they may come into the Chancery, and there 
find Surety, Body for Body, to be in the Chancery at a certain Day, 
and there to pay the Money, Ec. if he cannot diſcharge himſelf by 
Acquittance or Releaſe ; and thereupon he ſhall have a Writ unto the 
Sheriff wher e he is in Ward, rehearſing how he hath found Sureties 
in the Chancery, commanding him to deliver him if he kept him in 
Priſon for that Cauſe, and for no other Cauſe, and upon that he may 
have an Alias and a Pluries and Attachment againſt the Sheriff, if he will 
not deliver him, Oc. 

But if a Man be arreſted and impriſoned upon a Statute-Staple, and 
he hath Acquittance or Releaſe to diſcharge himſelf, then if he vill 
ſue an Audita Querela or a Scire facias to avoid the Execution of that 
Statute, he ought for to give Surety as well to the Party, as unto tit 
King in the Chancery, ſeverally in a certain Sum, E?c. to ſue with Et 
fect, and to render his Body, or pay the Money, Ec. otherwiſe be 
ſhall not be delivered out of Priſon : And the ſame is by Force of the 
Statute of 11 H. 6. cap. 10, SM 


ri 


it 


Writ of Attaint. 


HE IVrit of Attaint lieth where falſe Verdict is given (a) in a v. 4 Ma. 1, 
G T Court of Record againſt the Plaintiff or Defendant, or againſt the Br. Attaint 
Demandant or Tenant in a Plea real or perſonal ſued by Writ or by 127- _ 
Bill; if the Debt or Damages do exceed 40 5s. Then he againſt whom ap oc 
the Verdict paſſed ſhall have a Writ of Attaint, and the Writ ſhall be 40 E. z. 11. 
{uch : If it be in Action of Treſpaſs in the King's Bench. | 
(b) $i E. de L. fee te ſecur, Ec. tunc ſummou', Oc. 24. legal milites 
de viſn de N. quod ſiut coram nobis apud B. in octabis S. Hill. parat. 
ſrrautent* recognoſe fi jurator per quos quaedam inquiſitio nuper capta fuit 
cram nobis apud B. per breve noſtrum inter I. & M. ux ejus & pred” S. de 
madam (c) tranſgreſſione eidem MI. per pref. K. illata, ut dicit' falſum 
fe ſacram* ſicut idem S. nobis gravit” conqueren” monſtrav* & interim 
gen inquiras, qui fuer (d) juratores prime inquiſitionts, Ec. & eos tunc 
eas coram praf. Fuſtic', Ec. vel coram nobis, Ec. as the Caſe is and 
Leth (e) 
1 4nd by the Statute of Fe. 1. cap. 38. a Man ſhall have an At- 
ain. 1 Plea of Land of Freehold, of a Thing which toucheth the 
tree10!d ; ſo it lies at Common Law. 3. H. 4. 15. per Hull. 


; 4nd by rlie Starute of 1 F.3. cap. 6. a Man ſhall have Attaint in 
'reſpats. * tor Attaint in Treipaſs or Debt. Parl. 2: E. 3. N. 23. 


| And by tate of 5 E. 3. cap. 6. in the End of the Statute a 14 UH. 3. 14, 


nen ſhall have Atraint of Treſpaſs ſued by Bill without Writ be- Brian, 
ire [ultices of Kccord, it the Damages exceed 403. 


I i | And 


x) See on the Stat, 23 H. 8. cap.—— 
tha Artarnt hes againſt the Executors or 
Hers, c. Quære Dyer 201. 

) Bur if in y are at Iſſue on the Point 
At aint, it ſhall be tried by 12 (Jury- 
21 E. 3. 102. Contr. where the De- 
{ ant pleads a Releate of the Plaintiff, 
al be tried by 24, who are allo after- 
to inquire of the falſe Oarh, if they 
| tor the Plaintiff. 20 H). Kelew. 55. 
he Viſme ought to be of the ſame 
e where the Iſſue in rhe firſt Writ a— 
"0'%. 12 R. 2. Brief 641. Poſt. 242. b. 
© Altho* the original Writ or Suit 
nec many Points, yet the Writ of 
Warr ſhall mention only the Point on 
eh the falſe Oath was given. Dyer 141. 


21 E 3. 16, or Outlawry in the Plaintiff, 
2 H. 75. . But a Plea which proves the 
Writ abated in fa#o they may have, as 
Death of the Plaintiff or e Kue 18 
H. S. 5. Alſo a Thing which excuſes the 
falſe Oath, they may plead as a Releaſe 
of actions Perſonal. 21 E. 3. 16. per Thoyp, 
or a Releaſe or Award between the Plain- 
riff and Defendant. 13 E. 3. 1.5. 35 H. 
6. 30. 18 H. 8. 1. So a Releaſe or award 
between the Plaintiff and themſelves. 13 
E. 4. 1. per Sulliard. 12 H. 6. 6. the petty 
Jury cannot plead Non-tenure, becauſe it 
concerns the Land ; conty. of Coverture. 

(e) And the Party may have Attaint by 
another Writ, See 18 E. 2. Brief $27. 


(f) Bur if the Damages do not exceed 
(0 So that properly the Jurors are not 40 . he ſhall not have Attaint on the Stat. 
od therefore where the Defend- altho' A. ſued by Bill of Treſpaſs againſt 
the Writ to be good, or is B. who pleads Villainage againſt A. and 
ec to ſay "tis not good, the Petit found A. to be free. Stat. 28 E. 3. cab. 8. 
It Nall not plead in Abatement, tho' 


he M Quere, if he ſhall have a Writ of Neif a- 
\.., as purchaſed pending another, gainſt ſuch Verdict. 

«nancy or Coverture in the Plain: if, 
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14 H. 7. 14. 
Fineux. 


Writ of Attaint. 


And alſo a Man mall have Attaint for the Damages, although they 34 


be not paid, Ec. Stat. 2. E. 3. cap. J. 


34 H. 6. 13. And if falſe Verdict paſs by Writ of Niſi prius, then the Form of N 


44 E. z. 21. 


44 Aſſ. Br. 


Attaint 131. 
See 14 E. 3. 


de Niſi prius apud K. 
ſione, c. 


the Writ is ſuch : 


Parati ſacramento recognoſe. ſi jura“ per quos ee inquiſitio unper 


ſummon* fuit coram nobis, & capta coram dilect 
uno 56 5 noſtr ad placit” coram nobis tenenda aſſign” per breve noſtrum 
inter ipſum E. & pref. T. de quadam trauſgreſ- 


fide! noftr” T. de B. 


And if the Verdict be taken within any Liberty or Corporate 'Town, 0 


then the Writ of Attaint is ſuch : 


Parati ſacramento recognoſe” ſi juratores per quos quedam inquiſitio nuper 


41. the Form. ſum fuit, & capta apud L. ſine brevi noſtro coram Majore & Ball Civit 


[ 106. ] 


tar” civitatis pred? per breve noſtr”, 
If falſe Verdict he given in a Corporate 


noſtra Lincoln' de loquela que fuit coram dilectis & fide noſtris S. Scrope 
S ſocits ſuis Fuſtic noſtris ad placita coram nobis tenend* aſſign inter I. de 
L. & pref. S. de quadam tranſgr” eidem I. per pref. S. illata, ut dicitur, 


que quidem loquela juxta libertates civitat* civibus civitat” noſtre pred” per 
chartas progenitorum noſtrorum quondam regum Angl' & confirmac* noſtram 
conceſſas, coram eiſdem Majore & Ball noſtris retorn' fuit placitum, falſun 


& interim, Ec. (a). 


fecer ſacramentum, ficut idem J. nobis graviter conquerendo monſtravit necne, 


And upon falſe Verdict given in London upon Niſi prius, the Form of à 


| the Writ is ſuch (b): 


Parati ſacramento recogn* fi jurat'ꝰ per quos quædam inquiſitio nuper ſum' 


fait coram nobis, & capt” coram R. de M. tunc uno Fuſtic ad placita cor 


nobis tenend aſſign aſſociato ſibi A. de F. apud S. Martin Lond* juxta liber 


out Writ, then it is ſuch: 


Sc. 


Town, upon a Plaint with- 3 


Parati ſacramento recogn” fi jurat* per quos quedam inquiſitio nuper capta 
fuit coram nobis apud Linc* fine brevi noſtro inter A. de D. de quadan 
. . . * (7? — 

tranſgreſſiane, &c. illata, de qua quidem trauſgreſſioue idem B. convict fuit, 


O20 l. eidem A. pro damnis ſuis in hac 


parte adjudicatꝰ exiſtunt ut dicit 


falſum fecer” ſacrament* ſicut idem A. Ec. 
And if falſe Verdict be given within the Verge, then the Writ ſhall C 


be ſuch : 


(a) Who ſball bave an Attaint. 


The Tettator entred into Religion, and 
was deraigned ; Qwere, it Atta int lies a- 
gainſt the Heir or Executor, or if the Exe- 
cutor brings Attaint, if the Teſtator ſhall be 
reſtored; as if the Son is barred in a Mort- 


_ Kanceſter, the Daughter ſhall have an Attaint, 


and there the 332 was againſt her 
Brother of the half Blood only. Kelwey 
119. So a ſpecial Heir ſhall have Attaint. 
22 H. 6. 28. 

(b) See 7 H 6. 32. on a falſe Oath given 
in London, the Sheriff returned, that by 
ihe Cuſtom of London, no Attaint ſhall be 


Parati 


brought of a Verdict given by the Cos, 
mons there, and therefore he could 0“ 
execute the Writ, Salvis Libertatibu' Cie. 
tatis prædid', and out of the Chancery " 


ſued a Writ de Libertatibus alkcandit, "PO" 
Mayer 


which iſſued a Venire facias to the 22 
n the! 


and Sheriffs, to come and mainta! f 
Liberties, and an idem dies given to © 
Parties, and they came, and their Liber 
tics were allowed, and the Plaintiff 100 
nothing by his Writ, but was award 
Priſon. 13 E. 4. 3. See the Stat. 1 

7. 21. Stat. 3) H. 8. cap. 3. Dyer 81. 


1 


Writ of Attaint. 


Parati ſacramento recog” fi juratꝰ per quos quæ dam inquiſitio miper capta 
eit coram Seneſe & Mareſc' hoſpitii noftri apud C. fine brevi noſtro inter 
K. 6 predict T. de quadam tranſgreſſione eidem R. per praf. T. apud 
C. infra virgam noſtram nt dicebat” illata, falſum fecer* ſacramentum, c. 

D) (a) And if a Man be condemned by falſe Verdict in Debt, or Da- 
mages, then if he ſue an Attaint, he ſhall have a ſpecial Writ unto the 
Juſtices, to bail him upon Sureties taken, that if the Attaint paſs 
againſt him, he render himſelf to Priſon, or ſatisfy the Debt, and the 
Writ is ſuch (b): 

Rex dilect', Ec. E. de S. & ſociis ſuis ſalut' Cum I. arrainaverit cor* Ant. 99. 
nas per breve noftr” quandam juratꝰ 24. ad conviucend jurator* per quos Poſt, 108. 
11edam inquifitio nuper capta fuit cor” nobis apud W. per breve noſtr' inter 
R. E pred” J. de quadam tranſgr”, Ec. illat ut dicit', ac ex parte ipſins 
J. accepim' quod ipſe pretextu proceſſus in pred” placito de tranſ. facti 
cadtus eſt, & in priſona Mareſcalcig noſtræ cor” nobis detentus, quo mi- 

u jurat” ſuam pred* proſequi poſſit, ſuper quo, Ec. adbiberi; Nos nolentes 
qu idem J. in priſona noſtra pred" ſic detineat” quo minus jurat” ſuam 
pred proſeq” valeat, ut debebit : Vobis mandamus, quod fi idem J. invene- 
rit cor? vobis ſuffi” manucapt* qui eum manucapiant habere cor nobis ad 
proſequend* attintam præd & terminata attintta illa, fi cont” ipſum tran- 

ferit, vel ipſe attinctam illam non fuerit proſecutus, quod reddat ſe priſonæ 

notre predite & ſatisf. tam nobis de eo quod ad nos, quam pref. R. de 

eo quod ad ipſum pertinet in premiſſis, & ulterius ſaciat & recipiat quod 

Curia conſideraverit in hac parte, tunc ipſum J. a priſoua noftra preditt” 

deliberart fac” per manucapt' hujuſmodi, ad proſequendum attin® ſu- 

pradic'. | 

(c) And if a Man vouch in a Præcipe quod reddat, one who entreth 8 H. 4. 4. 

into the Warranty and pleadeth, and loſerh by falſe Verdict, he ſnal OY os 
have an Attaint, and the Writ ſhall make Mention of the Voucher; And H. 6. 2 
ſo if a Man pray to be received for Default of Tenant for Life, 11 H. 4. 50. 
and is received and pleadeth, and loſeth by falſe Verdict, he ſhall have Gaſcoigne. 
a Writ of Attaint, and the Writ ſhall mention the Receipt. 5 — 1 "ox 

(d) And ſo if it paſs againſt the Plaintiff by falſe Verdict, and he bring Vedas ak 
an Attaint, the Writ ſhall make Mention of the Voucher, and of the 9 H. 6. 38. 
Receipt ; and fo if he in the Reverſion join with the Tenant for Life Yet he ſhall 
by Aid Prayer, and they loſe, by which he in the Reverſion brings an i 1 2 
Attaint, he ſhall make Mention in the Writ of the Aid Prayer; and alſo nant for 


I iz in Life be dead. 
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(a) And ſo it is in C. B. but ſome held 
that a Writ ſhould be ſent to the Warden 
of the Fleet, to have the Priſoner in Court 


21 H. 6. Bro. 90. See Attaint brought a- 
gainſt the Vouchee by the Tenant; Ex- 
ception, for that he did not mention the 
quolitet Die pendente placito. Dyer 193. See Voucher; ſed non allecatur. 22 E. 3. 11. 
and Note for the Form of this Writ, and See 9 H. 6. 39 

that C. B. may ſend to the Marſhal of (e) See 9 H. 6. 38. 11 H. 4. f. 4 Af. 
B. R. for ſuch a Priſoner, and in what 51. 4 E. 3. 8 

Form it ſhall be, Dyer 364. (d) If a Parſon prays in Aid of the Pa- 
e)) If the Plaintiff loſes againſt the tron and Ordinary, and loſes by Action 
Carniſhee in Detinue, and thereon brings tried, the Parſon only ſhall have Attaint, 
\\aintenance againſt a Stranger, the Writ and not the Patron. 79 U. 6. 75. 22 H: 6. 
ſhall make Mention of the Garniſhment. 2$. See 9 H 6. 39. 38. 
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4 Aſſ. 9. 
4 E 5. 54. 
Br. Attaint. 
3 


9 H. 6, 38. 
39. 


11 Aſſ. 19. 

Br. Attaint 

37. 23 Aſſ. 
1 4 


11. 

[ 107. 
ablegte 
132. Thorp. 


11 E. 3. At- 


taint 16. ac. 


10 E. 4. 17. 
ac. Co. 291, 
292. 


10 E. 4. 17. 
24 H. 8. Br. 
Attaint 96. 


Writ of Attaint. 


in Aſſiſe, if it be diſcontinued and afterwards Re-attachment ſued, ang 
he loſeth by falſe Verdict, the Writ of Attaint ſhall make Mention of 
the Re- attachment, becauſe he reviveth the Original of Aſſiſe. 

But if the Defendant in a Writ of Detinue pray Garniſhment, who G 
cometh and pleads, and the Plaintiff loſeth, by which he bringeth At- 
taint againſt the Garniſhee, the Writ of Attaint ſhall make Mention of 
the Garniſhment. That is well debated M. 9 H. 6. in the Title Attaint 
in the Abridgment. 

But, ſaving the Opinion of the Book, it ſeemeth the Writ of Attaint 
ſhall make Mention of the Garniſhment, Sc. for the Defendant in a 
Writ of Detinue who ſueth the Garniſhment, is in manner out of Court, 
and when the Garniſhee comes, the Plaintiff counteth upon his Original 
Writ, which is the Writ of Detinue, and the Garniſhee ſhall anſwer 
to that Count ; and the Writ of Garniſhment is but for to make him 
come in and anſwer to the Plaintiff ro his Original and Count, and 
when he comes and pleads, he pleads unto the Plaintiff*s Count, which 
is upon the Original, by which the Plea which is between the Plaintiff 
and the Garniſhee is upon the Original Plea, as it ſeemeth ; tamcy 

UAC. 

(a) And if a Man plead a Deed in Bar, in which there are Witneſ. H 
ſes, and the Deed is denied, for which Proceſs is awarded againſt the 
Witneſſes, which join with the Jury, and it is found the Plaintiff's Deed ; 
now he ſhall not have an Attaint, Ec. becauſe the Witneſſes do affirm 
the Verdict by their Teſtimonies. But if it be found not his Deed, 
then the other Party ſhall! have an Attaint, for the Witneſſes cannot 
prove a Negative, but of the Affirmative they may have Notice whe- 
ther it be his Deed or not. A Man ſhall have an Attaint in ſpecial 
Caſes, where every Word of the Verdict is true; as if a Man hath had 
Common appendant unto his Land, Time out of Mind, and he bring 
an Aſſiſe of the Common, and make Title that he hath had Common, 
Time out of Mind, Sc. without ſpeaking of the Appendancy, and it is 
found for him; the Defendant ſhall have an Attaint, for the Plaintiff's 
Title is for Common in groſs, and not Common appendant ; and yet 
the Words of the Verdict are true, that he hath had Common Time 
out of Mind, Sc. but not in ſuch manner as ſhall be taken by the 
Title. 

And ſo if a Man have a Rent as Foreſter in Fee of ſuch a Foreſt à 
Time out of Mind, and in Affiſe of that Rent he make Title there- 
unto, that he hath had a Rent out of that Land Time out of Mind, 
Sc. without ſaying as Foreſter in Fee, Ec. and it be found for him, 


the other Party ſhall have an Attaint upon that Verdict, altho' the 


Words of the Verdi& be true, for he hath not had ſuch Rent by 
Preſcription as fhall be intended and taken by his Title, 


(a) It 


(a) Se 22 Af, 15. 11 E. 3. — 11 Af. 19. 49 A. 13.25. 23 A. II. 3 E. 5 At. 
taint 30. 
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(a) If a Man recover outragious Damages by Verdict, but he re- 35 H. 6. 3c» 
" leafeth Parcel of the Damages before Judgment, and hath Judgment for = 4. 5 
the Reſidue, the Defendant ſhall not have an Attaint for thoſe Damages 14 3 5. 
which are releaſed (b). ; 9 H. 6. 2. 

c (e) And in a Writ of Waſte the Plaintiff ſhall have a Writ to enquire 3 H. 6. 29. 
of the Waſte, who if they give falſe Verdict by which the Plaintiff 3 Martin ac. 
recovereth, the Defendant ſhall have an Attaint, per Cir” M. 2. H. 4. 4 
Bur I do not ſee how the ſame can be warranted by any Statute, which 25. 2 Hl. 4. 
civeth the Attaint, becauſe the Writ of we” ag is awarded by the 2: per Curiam, 
Court ex Officio per Sacramentum ge, c. And the Sheriff may ” . ”"—_ 
make the Enquiry by the Oaths of ſix or eight Perſons of the Waſte, H. 6. 56. 28 
and he is not bound to take twelve Perſons. Quzre of this. H. 8. 5. 10. 


39 E 3. 12. 
and 27, Br. Colluſion 18. upon Writ of Enquity of Waſte for an Abbot, Quale jus ſhall Iſſue, Thich 
proves it is no Verdict but an Enquiry, 


N 
» (d) The King ſhall have an Attaint upon a falſe Verdict paſſed a- 42 E. 3. 26. 
gainſt him as well as a common Perſon. | 


le) In Treſpaſs againſt two, one cometh and pleadeth Not guilty, 34 H. 6. 32. 
and is found guilty, and afterwards the other cometh and pleadeth Not *©+ 2 H. 4. 


guilty, and is found guilty by another Enqueſt ; now in this Caſe the firſt > —. 


jury ſhall aſſeſs all the Damages for the Treſpaſs, and the Defendant in the one made 
at Enqueſt ſhall have an Attaint of the Damages aſſeſſed by the firſt Default, and 


Enqueſt, if they be outragious or exceſſive, Ec. the other 


; pleaded, he 
wo made Default ſhall not have Attaint. 43 E. 3. 36. 34 H. 6. 12+ Morle cont. 39 H. 6. 1. ac. 8 
H. 4. 23. Tirwin. 


(f) Tenant by Statute-Merchant ſhall have an Attaint if he be bar- 21 Al. 16. 


rd in Aſſiſe by falſe Verdict, or found againſt him by falſe Verdict, — Attaint 
ihere he is Defendant in the Aſſiſe. 26H. & as 


(e) If a Man recover in a Precipe quod reddat, againſt a Tenant by ac. in perib- 
ue Verdict, there have been divers Opinions whether the Tenant ſhall nal Actions. 


have 21 H. 6. 54 


And therefore, tho he cannot abridge Damages, they ſhall join in an Attaint, 
tie Damages given on ſuch a Verdict. 9 adjudged 25 H. 6. 23. but as touching 
u 6. 2. yet he may have an Attaint for Parcel, if they be found by one Verdi 
© (mall Damages. Ibid. Guilty, they may join, as 18 E. 3. 25. 30 
) And ſee accordant to this Caſe, a E. 3.1. or they may ſever. 35 H. 6. 21. per 
Keleaſe of Damages ſhall ouſt the Attaint, Aſbr. 46 E. 3. 81. per Finchd. See 1 U. 5. 
4H. 1.5. 12 E. 4. 5. 13 E. 4. 2. 5. 13. 44 E. 3. 7. 44 H 6. 32. 

do agreed by Martyn contr. Babbing-- (f) A. ſued an Execution againſt B. on 
wn, for by him, tis more than an inqueſt a Statute Merchant, B. brings an Audit 
it Vee, for that the Judges are hound co Querela, which on an Iſſue is found for B. 
wer Judgment according to the finding A. brought an Attaint, and adjudge d that 
de Inqueſt, as in this Caſe of Waſte; it lies, and if the falle Oath be found, 
on an g to inquire of Damages, Execution ſhall be awarded ſor him. 21 
ere It bs only for Information, and the E. 3. 59. See 21 Af. 16. 21 E. 3. 47 and 
wrt may ne reaſe or diminiſh the Pama- 43 Af. 41. how if he ſha!l be acquitted 
N. 3 H. 6. 29. See 2 U. & 31. 48 E 35 on the liTuc. | 

5 N 1H 4. 38. : (2) See 41 E. 3. Ata t 27. 11 II. 6. 
0 <} dee 42 I. 3 26. 4 Mar. Bro. Infor- 55, 113. 34 H. 6. 11. 12 H. & 6. Ain 
9x 127 11 Co. 5. 6. 105. Attailt 70s 

©} tices, that in this Cale, as to the 
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have an Attaint before Execution ſued out againſt him. V. 41 B. z 
Lib. A. 21. H. 6. 60. But the Statute of 1 E. 3. ſaith, that a Man 
ſhall have an Attaint of Damages before Execution ſued of them, be. 
fore which Statute it ſeemeth he could not have Attaint of them. But 
in the Time of E. 1. the Defendant ſued forth an Attaint for Damage; 
upon falſe Verdict given againſt him in a Writ of 'Treſpaſs before the 
6. 13. Plaintiff ſued Execution of the Damages, which ſee in Title Attaint in 
the Abridgments, temp. E. 1. And alſo by the ſame Reaſon, if a Man 
| do recover Land, the Tenant ſhall not have Attaint before Execution, 
26 H. 8. 2. (a) And Nontenure hath been pleaded, and admitted a good Plea di. 
31 — 6. 12 vers times in an Attaint. And on the other fide if the Tenant ſhall 
22 E. 4 not have an Attaint before Execution ſued, or Entry made by the De. 
Br. Attaint mandant or his Heir, then perhaps they will not enter until the 
42. Jurors are dead, and then the Tenant ſhall be without Remedy by 
Attaint. 
s Al, 24 E. (b) If a Man who was Tenant do recover in Attaint, the Judgment H 
3 34. Br. ſhall be that he ſhall be arreſted, Sc. which could not be if the De- 
_ mandant hath not entred, and when he himſelf is Tenant in Poſſeſſion 
2. And I think it the better Opinion, that if in Treſpaſs the Defendan: | 
plead Villainage in the Plaintiff, Sc. and he is found frank unto his 
Damages of 205. the Defendant ſhall not have an Attaint for the Small- 
neſs of the Damages, c. But in a (c) Præcipe quod reddat, if the 
Tenant plead Non-tenure, and it be found againſt him, he ſhall hare 


an Attaint, Ec. 


34 H. 


24 Aff 2. Br. (d) An Attaint ſhall be maintainable againſt the Terre-Tenant with- > Fn 
Attaint 59, out naming him who was Party to the Record: Otherwiſe it is in 8 
10 E. 4. 13. 
8 H. 4. 185 9 H. 6. 47. 34 H. 6. 36. 35 H. 6. 30. contr. is admitted. . i; 
; | a Weit 
W. 
(a) See 31 H. 6. 12. 14 Af. 2. 26 H. 8. if it paſs againſt him, yet he ſhall not be 7 
2. 8 E. 4. 19. GE. 3. Wafte 25. contr. Vide taken; contr. of him who was Party. 4 
ant. 97. H 4. 21, 22. Sec Jointenancy in Attalnt Te 
(b) And alſo to the ſame Iſſues. 30 E. 3. againſt him who recovered Part; cm 3 
Fuigment 140. 40 Afſ. 20. Atraint againſt the Tenant, where 5 FS 
(e) He who pleads Nontenure, ſhall my was barred. 26 Af. 12. But if aft 2 
have an Attaint, 40 Af. 20. 23. per Fitzh. the Writ of Attaint purchaſed, the Re- "a 
and therefore, where the Party himſelf cord be moved by Writ of Error, they Vol 
pleaded Nontenure of Parcel, the Plain- ſhall yer proceed in C. B. Dyer 281. 1 nal 
riff was driven to maintain his Writ. 21 See 6 Af. 10. 40 Af. 20. 4 E. 2. 4% 
E. 10. See in an Attaint brought againſt 67. contr. : 
him who recovered Nontenure, held no 5 The Record of an Aſſiſe of _ 
Plea. 8 E. 4. 19, wiz. if he has once Force was ſenc by Writ out of Chancery 14 
Execution, per Priſot. 35 H. 6. 44. See C. B. and Attaint was brought ®" 0 D . 
10 A. 8. 31 H. 6. 12. 26 H. 8. 2. Record there. 21 E. 3. 10. See Dyer *. 9 ry 
(d) Yer ſee in an Attaint by him who and there it ſeems, that if Iſſue be 1" yn 
was Plaintiff againſt him, who was Te- in C. B. on a Matter triable in the rs — 
nant in the Original, Nontenure held a Palatine, and 'tis there tried, and the f wn 
good Plea, except the Plaintiff had freſhly cord removed, that Attaint lies ant uh 
ſued. 6 E. 3. 32. 21 H. 6. 55. per Aſcue, I. 6. 53. See 1 250. that Artalnt “ = 
Epc. but *ris there agreed, 545 Non-tenure in C. B. on a Record in B. R. e. ) 


is a good Plea againſt him who recovers. 
But *ris certain, that Attaint may be 


brought againſt the Tertenant alone, and 


g ereid 
Mittimus into C. B. and ſo on a Verc | 
FS accario. 
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4 Writ of Recordare ; for that ſhall be ſued againſt him who was Party, 
or his Heir or Executor, if it be a Perſonal Action, otherwiſe it ſhall 
abate. : ; ; ; 

L Attaint doth not lie upon falſe Verdict given in an Appeal of Mai- 34 H. 6. 36. 
hem, or Appeal of Felony or Murder. | 35 H. 6. 3o. 

An Attaint may be ſued in the Common Pleas, if the Record be —_— ls 

there; or it may be ſued in the King's Bench upon a falſe Verdict g p1;.. Dy. 
given in the Common Pleas, if the Record be removed into the King's 250. 
Bench. 

N A Recovery was in an Aſſiſe brought in the King's Bench, and 16A. 4. Br. 
afterwards that Record was ſent unto the Common Pleas, and the Pa Fr 1 60. 
ſued an Attaint upon the Record in the Common Pleas. J. 8 E“ 2. = A (Sow 
H. Afiſe. Iter. Kan. 21 E. 3.10, 

Attaint was ſued upon a falſe Verdict given againſt the Defendant Br. Art. 32. 


when he claimed Liberty, and adjudged that he ſhould have it. H. 15 ju 2 — Zo 


H. 3. | H. 15. H. 3. 
0 (a) And the Writ of Attaint may be ſued out of the Common 21 E Dy. 


pleas or King's Bench, upon a falſe Verdict given in the ſame Court, as 364. 
well as out of the Chancery, qd. vi. 30 E. 1. Itin. Cornub. | 

? Ina Writ of Entry brought in Suſſex, the Defendant pleaded a Re- 
leaſe in London, which was found againſt him in London, for which he 
brought an Attaint in London, and it was maintainable, gd. vi. M 18 E. 
t. F. Brev. 827. 

(b) If the King recover by falſe Verdict, he ſhall have Attaint againſt 20 H. 7. 6. 
the Petit Jury only, as if the King do recover by erroneous Proceſs, [108.] 
gc. the Party ſhall have a Writ of Error of the Judgment, and 
hall not name the King, becauſe he is always preſent in the Court. Ant. 106. E. 

The Vouchee or Tenant by Reſceit, or he in the Reverſion 2 H. 4. 4. 
where he joineth to the Tenant by Aid Prier, ſhall have Attaint if he 16 E. 3. 
loſe by falſe Verdict (e): Andif Tenant for Life loſe by ſalſe Judgment, Error 72. 
he in the Reverſion ſhall have an Attaint or Writ of Error living the . 4 
Tenant for Life, by the Statute of 9 R. 2. cap. 3. 21 H. 6, 294 

3 (d) If the Defendant in Treſpaſs plead Villainage in the Plaintiff, 
and he faith that he is Frank, and is | found by Verdict, and after- 
wards the Defendant dieth, his Heir ſhall have an Attaint to a- 
you Eſtoppel and falſe Verdict, although it was given in a perſo- 
nal Action. 
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(a) See 21 E. 3. 3. If an Aſſiſe be taken tred into Warranty, and not only by a F 
defore Juſtices aſſigned, and adjourned for Suppoſal. 22 E. 3. 4. See Attaint by him * 
DiReulty into Bank, if an Attaint be in the Reverſion, and by Reſceit without q 
ſued, 'tis neceſſary to ſue a Writ to the Mention made of the Death or Life of the VS 
ſuftices, to remand the Record before the Leſſee, and yet the Judgment 1s divers N 
Juſtices aſſigned in Pais, and when they (different.) 4 E. 3. 54. See Dyer 241. b. KY 
have the Record, there may iſſue an At- 44 E. 3. Attaint 22. Ant. 99. E. | 1 
tant on the Rolls there. (d) See accordant 13 E 4. 2. See 8 H. 

(b) Niete; In Suits pro Domino Rege 4. 16. the Heir ſhall have an Attaint on 
ſepſe, Attaint and Error granted in Parl. ſuch a Trial in a Homine Replegiands, but 
e jarl. 21 E. 3. No. 24. Quare. not in Treſpaſs. 19 H. 6. 18. See 33 H. 6. 
e) but the Writ ought to ment on the 19. 45 E. z. 1 14H. 7.5. 13 E. 4 2 
\ourthcr, and alſo - expreſly, that he en- 33 U. 6. 19. 
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8 H. 4. 13. 
Skyene. 


21 H. 6. 55. 


21 E. 3. 10. 


Br. Attaint. 
32. It ſhall 
be tried by 


Twelve, and 


not by the 
Attaint. 

19 Aſſ. 13. 
Br. Attaint. 


63. 32 Aſl. 


13 Br. At- 


taint 75. 


14 Aſſ. 2. Br. 
Attaint 59. 


Mrit of Attaint. 


In an Attaint upon a Recovery in Præcipe quod reddat, the Defendant * 


pleads Non-tenure, and the Demandant faith, that he made a Feoffment 
unto unknown Perſons, Sc. and that he brought the Action within the 
Year, and with that, that he will aver that the Defendants took the 
Profits the Day of the Writ purchaſed ; and the Defendant faith, that 
he did not take the Profits, Sc. (a) Now this Iſſue ſhall be tried by 
the Attaint; and if they give falſe Oaths, he ſhall have an Attaint upon 
that Verdict; by Newton : As if in a Writ of Right the Tenant plead 
a collateral Warranty, made within the ſame County, it ſhall be tried 
by the Grand Aſſiſe; and if they yoo falſe Verdict, he ſhall have an 


Attaint, becauſe the ſame is out o 
Tr. 21 H. 6. 


(b) Nonſuit in Attaint after Appearance is peremptory, and he ſhall 1 


the Point of Aſſiſe; by Newt, 


not have a new Attaint ; and ſo upon a Retraxit, if the Demandant 
ſay he will no more ſue his Attaint, and that he entred upon Record, 
he ſhall not after have another Attaint. 


(c) If a Man have a Præcipe quod reddat againſt divers, by ſeveral p 


Pracipes, and by Enqueſt it is found for the Demandant ; he ſhall 


have a Writ of Attaint againſt the 'Tenant, Ec. 


But if it is found a- 


gainſt the Tenants, he ſhall have ſeveral Attaints; for as unto all of 
them, it is a ſeveral Enqueſt to try their Iſſues ſeverally. 


If the Demandant be barred in a Frmedou, and afterwards relcaſcth F 


all Actions, or all his Right in the Land, yet his Heir ſhall have a Writ 


of Attaint. 


(a) For the Iſſue ariſes on the Point of 
Attaint, and therefore ſhall be tried but b 
12. 21 E. 3. 10. but if in Attaint in Af- 
fiſe, the grand Inqueſt inquire of Damages, 
no Attaint lies thereof. 941 4. 22. See 12 
H. 6. 6. 66. an Iſſue collateral, real, as 
Jointenancy, Oc. ſhall be tried by the 24; 
and by Babs. Attaint there lies, if they 
take a falſe Oath by Aſſiſe. See 27 Af. 61. 
if in Attaint the Tenant pleads Non-terure, 
Sec. he ſhall plead over, that he made a 
true Oath, c. See 22 H. 6. 55. F. At- 
tant 65. 

(b) And the Plaintiff ſhall be amerced, 
and taken. 6 Aſſ. 5. See Co. Lit. 139. 4. 
19 A. 13. 34 Af. 6. and 9 infra E. 

(e) See the like Caſe. 35 H. 6. 22, &c. 
ut Priſot, and 18 E. z. 25. If in an Aſ- 

iſe againſt 2, on Nu Tort pleaded, the one 
is acquitted of the Diſſeiſin, bur he is Te- 
nant, and the other is found Diſſeiſor, they 
ſhall have ſeveral Attaints; and fo if one 
is found Diſſeiſor of Part, and the other 
of the Reſidue, per Cur. 30 E. 3. 1. In 
Reſcue againſt two, they plead Not guilty, 
and found againſt them, they ſhall join in 
Attaint; but in an Aſſiſe againſt ſeveral 


And 
Tenants on a f. % Oath a te, 
they ſhall ſever +: mt, over. it it be 


only fo Damages US Tuſud Q are ; and 
ſee they may join ii E10 3 H 4. 6. be 
who is acquitted cf a Diſſeſin may join in 
Error with him who is found Dutleilor, but 
not in Attaint. 2 E. 3. 3. 

A Writ of forcible Entry and Deteinet 
againſt A. B. and C. and 10 found Guilty 
of the forcible Entry, but C. only of tte 
forcible Deteiner; they ſhall join, C, 
Dyer 141. Sce 29 / 9. a Joinder in At- 
taint by him who diſclaims, him who took 
on him the Tenaney of Parcel, and hin! 
who took the Reſidue jointly with 4 
Stranger, and the Wrir found true. des 
19 R. 2. Brief 926. Tenant by Stat. ct 
Leſſee for Years, or a Guardian u © 
Aſſiſe againſt him, and he who has the 
Freehold, ard one is acquitted of the Dit. 
ſeiſin, but the other found Guilty, rs 
ſhall join in Attaint as it ſeems, for he 


has loſt his Term, and he has no other A* 
medy, becauſe he was Party to the Jus 


ment. 43 Af. 41. See 14 J 20, 3) 1 
6. 22. 


Mrit of Attaint. 


And fo if the Father be Nonſuit upon an Attaint upon a Writ of 
Forme dom, he there ſhall have an Attaint. 

And a Man ſhall have an Attaint before Juſtices of Oyer without 
Original Writ, upon a Bill only ſued before the ſame Juſtices. T. 5. 
E. 2. Attaint 68. 


If falſe Verdict be given in Aſſiſe of Novel diſſ. then if the Plaintiff 
will ſue an Attaint, he ought to have ſuch a Writ. 
Rex Vie Lincoln? ſalntem. Si A. fecit te ſecurum tunc ſum”, Oc. 24 
milites de viſn” S. quod ſint coram Fuſticiar” noſtris ad primam Aſſam, cum 
in partes illas venerint. Vel fic: coram dilectis & fidelibus noftris R. de W. 
& B. de F. & his ques ſibi aſſociavimus de certis, Ec. quos idem R. & B. 
tivi ſcire fac (a) parati ſacrumento recogn” fi J. injuſte & ſine judicio diſ- 
ſeiſroit præfatꝰ A. de libero tenemento ſua in S. vel de communia paſture ſue 
in S. que pertinet ad liberum tenementum ſuum in eadem villa, poſt primam 
e whom Domini H. filii Regis J. is Vaſcon' unde idem A. queritur 
uod juratores Aſſiſe Nove difſ. que inter eos ſum fun capta coram nobis 
b W. per breve noſtrum, vel coram prefat. R. & B. vel coram dilect' & 
fdelibus noſtris W. de H. & ſociis juſticiar noſtris ultim* itinerant” apud L. 
in com” tuo per breve noſtrum falſum fecer” ſacramentum, & interim diligen- 
ter in juiras, qui fuer” Furator” illius aff. & eos tune habeas coram pref. Tu- 
fir” ad prefat* af. vel coram R. & B. Et ſum”, &c. pred” I. vel fic; 
Pred I. H. qui pred ft tenementa nunc tenet ; Quod tunc fit ibi auditur 
illam recognitionem, E (b) habeas ibi nomina Militum, & hoc breve. 
And if a Man loſe by falſe Verdict in Aſſiſe before Juſtices of Aſſiſe, 
f he will ſue an Attaint before the ſame Juſtices, he ought to ſue a 


Patent directed unto the ſame Juſtices to give them Authority to hold 
K k 


(a) Yet ſee it adjudged, that on ſuch 
Writ the Party may aſſign a falſe Oath 
da any ſpecial Plea in the ſame Aſſiſe. 
11 H. 4. 5, 265. Note; If on a ſpecial 
Ifue they find for the Plaintiff, and in- 
quire over of the Seiſin and Diſſeiſin, and 
that is alſo found, he may aſſign a falſe 
Oath in the Diſſeiſin found, bur in no o- 
ther Point; per Thirn. Hill. and Hankf. 
For he ought to have a ſpecial Writ for 
that, or elſe a general Writ quod Furat in 
Aſiſe capt” falſum fecer Sacramentum ; Or 
ty may-aſhgn the falſe Oath, in what 
Pont they will, 11 H. 4 27. And note 
there in Aſſiſe againſt two, the one pleads 
tone Writ, and the other to the Aſſiſe; 
if © who pleads to the Affiſe brings At- 


Point put in Iſſue by his Companion. But 
tay may have an Attaint in Common, 
«1 then each may aſſign in that which 
belongs to him; adjudged, And yet by a 
P! 4 '0 the Writ by one, if found for him, 
the \Vrit abates as to both. 29 9. ad- 
a, accord..nt; ſo 1 11. 4 65. and yet 
be by Hull, the T enant may aſſign a falſe 


tint, he cannot aſſign a falſe Oath in any. 


Plea 


Oath in an Aſſiſe between the Plaintiff and 
a Diſſeiſor; but adjudged, that he cannot 
aſſign it on a Plea to a Writ of Aſſiſe 
brought by another Name. 11 H. 4. 52, 
65. 

(b) And note; In this Writ the Jurors 
ſhall not have the View, for the Writ does 
not require it; ſee 3 H. 4. 15. in an Attaint 
by the Plaintiff in Aſſiſe; yet contra 8 L. 2, 
A 396. In Attaint by the Defendant in 
Aſſiſe. Note in this Attaint, if it be 
brought by him who was barred in the Aſ- 
ſiſe, he ſhall recover the Land, and his 
Damages and Cofts loſt in the firſt Aſſiſe, 
and the Iſſues till the Judgment rendred : 
But if the Tenant in the Aſſiſe had plead- 
ed in Bar, que ne _ ouſter, the Attaint 
ſhall only inquire of that Matter, in which 
the falſe Oath is aſſigned, and not of the 
Seiſin and Diſſeiſin; adjudged 8 H. 4. 22. 
Nite; If the falſe Oath be found, the Ju- 
ſtices may inquire of the Damages by an- 
other Enqueſt. Ibid. See the Judgment in 
Dyer 235. Quod vecuperaret ſeiſinam. Sed non 
per viſum Furator. | 
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Writ of Attaint. 


Plea thereof; or he may ſue a Patent unto other Juſtices to hold Plea 
of that Writ of Attaint ; and the Form of the Patent is ſuch : 

Rex dilectis & fidelibus ſuis R. & B. ſalutem. Sciatis quod conſtituimis I. 
vo, Cc. Fuſtic noſtros, una cum his, quos vobis aſſociavimus ad jurat 2 
Mili” capiend quam A. arrain coram vobis per breve noſtrum verſus I. 4d 
convincend Furator in Aſſiſa nove diſſeiſin que inter eos ſum” fuit, & cap 
ta coram vobis apud W. per breve noſtrum de tenementis in S. vel de comm. 
ni paſtur in S. vel fic: Coram vobis præ fat R. & dilecto & fideli nofro 8. 
nuper Fuſtic' noſtris, Cc. apud W. per breve noſtrum de tene mentis in 8. & 
ideo vobis mandamus, quod ad certos, &c. provideritis, jurat' illam capiatis, 
Faclur inde quod ad juſtitiam pertinet ſecundum legem & con ſuetudinem regui 
noſtri; falois nobis amerciamentis inde provenient. Mandamus enim Pic 
noſtro Lincoln' quod ad certos diem & locum, quos ei ſcire fac jurat' ilan 
coram vobis venire fac. In cujus rei teftimonium bas literas noſtras feri fe- 
cimus patentes. Teſte, Ec. 

And a Man ſhall have a Writ of Attaint upon a falſe Verdict in an 
Aſſiſe of Nuſance. Quare levavit vel proftravit quoddam ftagnum in N. 
c. vel quoddam foſſatum, vel quandam ſepem, vel divertit curſum aqua is 
"4 ; on nocumentums, Ec. in eadem villa; and the Form of the Writ is 

uch: | 

$i A. Oc. tunc ſum”, &c. parati ſacramento recognoſcere, ſi J. injuſte 
& ſine judicio levavit, vel proftravit quoddam ſtagnum in N. vel quoddam ff. 
ſatum, vel quandam ſepem, vel divertit curſum cujuſdam aque in N. vel 
arttavit, vel obſtruxit quandam viam in N. ad nocumentum, &c. in caden 
by 4, 209 primam, E9c. unde idem A. queritur, quod juratores aſſ. que inter 
eos ſum* fuit & capta coram, Cc. apud N. per breve noſtrum falſum, Ec. 
& interim, Ec. & ſum”, c. Et habeas, Ec. 

And it is a Rule in the Regiſter, That in an Attaint upon an Aſſze à 
of Novel Diff. a certain Day ſhall be ſet, as in an Aſſize, Die lune vw! 
alio die in Craſtin vel in Ofaal* vel in quinden Paſch* ; but it behoveth 
that the Tenant have Garniſh out by fifteen Days in the Attaint, for 
the Statute doth not give leſſer Time, but only in Aſſize before the 
King. 

5 there is another Form of the Writ, if the Aſſize be adjourned B 
into the Common Pleas, and taken there before the Juſtices of the 
Common Pleas, and the ſame appeareth in the Regiſter. | 

(a) And another Form is of the Writ of Attaint, where the Aſſize 5 C 
brought againſt the Husband and Wife, and the Wife is received for 

the Default of the Husband, and pleadeth and loſeth by falſe mo ; 


(a) See 11 K. 4. 51, and 65. per Brian; ſhall be inquired, and of Damages; but ! 
Husband and Wife brought a general At- it be in a Precipe, it ought to be a ecial 
taint on an Aſſiſe, where they had plead- Attaint, becauſe there, by the Husband, 
ed a Record, but failed at the Day. The Default the is out of Court; but here. 
Wife is received and adjudged (well). For the one or the other be in Court, 1 1s * 
in an Aſſiſe, the Husband, notwithſtand- ſufficient. Note; In Attaint againſt & 
ing his Failure of Record and Default, S Vouchce, Tenant by Reſceit, either by 
the Wiſe is Party to the Aſſiſe; for after him who joins in Aid, or by him who 1 
tuch Reſceit, the Seiſin and Diſſeiſin, it received to ſuc ſole ; it was agreed ** 


Writ of Attaint. 


And another Form of Attaint is, where the Tenant in the Aſſize 
pleaderh the Releaſe of the Plaintiff, or of his Anceſtor in Bar of the 
Aſhze which is found againſt them, upon a falſe Verdict. 

And another Form of the Writ of Attaint is, where the Verdict paſſ- 
ech by N'ſi prins out of the Common Pleas. 

And another Form of the Writ of Attaint is, where the Aſſize is 
ſummoned before certain Juſtices, and after it is taken before other 
Juſtices by a general Commiſſion, and a falſe Verdict is given upon the 
ſame. 

And another Form of the Writ is, If an Aſſize be ſummoned before 
divers Juſtices, and afterwards is taken by any of them by Virtue of 
the Writ of & non omnes, then the Party ſhall have a Writ of Attaint, 


rehearſing the whole Matter. 


Patent directed unto him who is Aſſociate, Sc. which Writs do appear 
in the Regiſter after the Writs of Aſſiſe of Novel diſſeiſin. 


cate ſhall be taken before the Juſtices commonly aſſigned : By which it 
ſeemeth, that a Man ſhall not have an Attaint upon a falſe Verdict 


if the Common Pleas, if the Record be removed thither, or be 


juſtices of the King's Bench, if the Record be removed before the King; 
and the Form of the Writ is ſuch: 


que fuit u' E. arrain* cor vobis per brev' noſtr” verſus E. que fuit ux A. 
te L. ad convincend” jurator Aſſ. uo diſſ. que inter ipſum A. & pref. J. & 
alas, Cc. ſum” fuit & capt” apud L. cor' dilectis & fidelibus noftr* R. & B. 
np Juſticꝰ naſtris apud af. c. aſſign” per brev' noftr” de tenement” in S. 
Tua ea conſtitut” predic facta fuit cont” form' ſtatuti noſtri apud North- 
ampt' uu editi, in quo continetur, quod aſſiſe jurat.e, & certificationes cor 
Juſt communiter afſign* & non alis capiautur: Quod quidem ſtatut' in om- 
ns ſingelis ſuis articulis volent” inviolabiliter ol ſervari Vobis man- 
dans, qu, de captione jurate predict pratextu commiſſ. noftre ſic fact“ 


vos nullatenns intromittatis. Teſte, c. Quod quidem ſtatut* fact' fuit An- 
km 2 Ed. 3. Regis Augl cap. 2. 


K k 2 By 


the Writ ſhould not be general in Loquela if the Caſe be ſo, that the Garniſhee makes 
94 fuit int A. & B. per breve neftrum : But Title to the Land, c. for the whole Judg- 
nis neceſſary to have a ſpecial Writ, ment ſhall be againſt the Garniſhee, and 
making Mention of the Origmal, and of he is not to have any Avail, but Preju- 
the Tenant, Ec. per Cur' ; and ſo by Paſton, dice by the Atraint. 9 H. 6. 38. 

" an Attaint againſt the Garniſhee ; but (a) See per Hankf, That Attaint belongs 
' Babb, and Strange, a general Writ ſhall to B. R. 

good, without Mention of the Default; 


And if a Man, upon Verdict given in an Aſſiſe before the Juſtices of 
Afiſe ſueth an Attaint before the ſame Juſtices, or (a) other Juſtices, 
he may have a Writ of Aſſociation directed unto the ſame Juſtices be- 
fore whom the Attaint is laid; and the Writ of Si non omnes, as he ſhall 
have in Aſſiſe, Sc. who was Plaintiff there: And he ſhall have a Writ 


But it appeareth by one Writ in the Regiſter, that there was a Con- 21 E. z. z. 


3 
ſtitution made, which required, that the Aſſiſe and Jurors and Certifi- Br. Attaint 
31. 

21 Aſſ. 7. Br. 
a : g Certificat de 
given in Aſſiſe, but before the Juſtices of Aſſiſe, or before the er Aſfiſe 8. 

ore the 21 E. 3. 19. 
Br. Att. 32. 
80 H. 6. 4. 


No Atrai 
Rex dile#® & fide ſuis F. & G. de E. ſalutem. Licet nuper conflitueri- — 2 


mus vos Fruftic" neftros ad jurat' viginti & quatuor Milit' capiend quam J. rem record, 


but upon the 
Record it 
if, 


251 
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By which it appeareth, That he ſhall not have a Writ of Attaint by 
Commiſſion, c. before other Juſtices, but only before Juſtices of Af. 
ſiſe, or of the Common Pleas, or King's Bench, as before is ſaid. 
(b) The Form of a Writ of Attaint upon a Rediſſeiſin is ſuch: 
Rex Vic, Sc. S R. fecerit, Oc. tunc ſum, Ec. 24 legal Milites, Ge. 
uſque ibi parati, Sc. Si juratores per quos quæ dam inquiſitio capta fuit coram 
E. tunc* Vic com tui, & cuſtod* placitorum coronæ noſtr* ejuſdem per breyg 
noſtrum apud W. inter R. & predic? B. de quadam rediſſ. cidem R. per pref 
B. fac# ut dicit de uno meſuagio & 9 acr' terre cum pertin' in W. falſun 
fecerunt ſacramentum ſicut idem R. nobis gravit" queren mounſtravit, & in- 
terim diligenter inquiras, qui fuerint juratores illius mquiſitionis, Ec. E egg 
tunc habeas coram pref. R. & J. Et ſum” prædict B. quod tunc fit ibi ad 
audiend* ill recog” & habeas ibi ſum”, c. 5 
Vi. 8 Eliz. And it ſeemeth, That this Writ of Attaint ought to be ſued before 
Dyer 25. the Juſtices of Aſſiſe of the ſaid County, and that they ſhall have a 
Patent for the ſame directed unto them, and that the Record ſhall be 
brought before them. But if the Record be removed into the Com. 
mon Pleas, then it ſeemeth he ſhall have his Attaint there. 
And it appeareth by Glanvile, That a Man ſhall have an Attaint, and x 
the Manner how the Jurors ſhall be puniſhed. 
42 E. 3.25 And if any Jurors be convict of falſe Oath, they ſhall be impriſon- 1 
28 4. 23. ed, and then they ought to ſue unto the King to pay a Fine for their 
Alcoitne. Impriſonment, and when they are agreed with the King, they may ſue 
a Writ for to remove the Record before the King in the King's Bench, 


By this it ap- and the Writ ſhall be ſuch: 
peareth that 


they ſhall not forfeit their Lands in Fee, as upon Premunire, but for their own Lives by Br. Atains 
100 & 95. upen the Book of 22 E. 4. 1. 


Rex dileftis E. & ſociis ſuis, Ec. ſalutem. Cum W. de M. & alii de 

Falſo ſacramento per ipſos facto in quadam inquiſitione capta apud W. coran 

W. de B. & ſociis ſuis nuper Fuſtic' Dom“ Regis, c. de Banco per brete 

noſtrum inter R. peten & W. de M. tenent' de manerio de B. cum pertin 

excepto uno gardino in eodem maner' coram dilectis & fidelibus noſtris W. de 

[110.] B. & ſociis ſuis, Ec. de banco, per quandam juratam 24, convidi fuiſſen!, 
8 Sea occaſione pri ſanæ noſir de Fleet adjudicab, ac bona & catalla ſua, terr 
& tenementa ſua in manu noſtra ſeiſita; Nos record' & proceſſum negeti 

pred” cum omnibus ea tangent” una cum corporibus pred? W. & aliorum cr 

nobis certis de canſis venire fecimus, ac jam ex parte ipſius W. nobis eſt fir 

plicat', & cum ipſe in priſona hujuſimodi occaſicne præmiſſorum jam din deten- 

tus fuiſſet & adbuc exiſtit, velimus ab co rationavi fem pro imprijent- 

mento illo, bonis & catall* ac terris & tenementis ſuis prædict ac etiam 9 
eſtrepamento terrarum S tenementor!tn prædici recipere, ipſum a prijeniy 

qua fic detinetur- facer” liberar” : Nos ſtatui ejus compatientes in has pate, 


de 


(a) See 40 Aff. 23. 2 H. 4. 2. Attaint on Damages and the Fine; yet perhaps if the 
a Rediſſeiſin; and ir ſeems if the falſe Party has Title by ſubſequent Teo ment 
Oath be found, it ſhall not impeach the from him who recovered, he ſhall be le 
Record, nor ſhall he be reſtored to the ſtored to the Poſſeſſion. 
Poſſeſſion, but only be diſcharged of the 


fa 


Writ of Attaint. 


ac volentes eidem W. gratiam facere ſpeciaP, Vobis mandamns, quod vi ſis 
record & proceſſu prædict'ꝰ & habita conſideratione ad valorem bonorum & 
cat all” terrarum & tenementorum predite ac eftrepament” eorund' rationabi- 
lem finem de eodem W. pro eo quod ad nos pertinet in hac parte N wot's 2 
ipſum WI. a priſona, qua premiſſa occaſione detinetur deliberari, ei bona 


G catall terr” & tenement” ſur in manu noſtra exiſtentia ſic liberari faciatis 
per finem ſapradictꝰ. Teſte, Oc. 


And thereupon the Party ſhall be fined, as the Juſtices of the King's 43 E. 3. 26. 
Bench will aſſeſs in their Piſcretion; and upon that they ſhall grant a Sce the Stat. 
Writ to deliver his Goods and his Lands, and for to deliver him out of H. 8. e. 15+ 


Priſon ; and the Writ ſhall be ſuch: 


Rex Vic, Oc. Cum W. de M. uns jurator in quadam inquiſitione capta 
apud . coram W. de B. & ſociis ſuis Fuftic: Dom Regis, Sc. (ut ſupra, 
uſque ibi) Fu/tic* noſtris de banco per breve noſtrum de falſo ſacramento per 
ip/um W. fat? per jurat' 24 Mili” convit? fuſſet, & ea occaſione pri ſonæ 
mfr adjudicat*, bona E catalla, necnon ter & tenementa ſua in manu no- 
fra ſeiſitꝰ unt, nobis conſtat per inſpettionem record” & proceſſ. pred que 
coram nobis venire fecimus, Ac idem W. poſtmodum veniſſet in Curia noftra 
cram nobis, & finem fecit nobiſcum pro impriſonamento prædictu, & terris 
& tenementis ſuis habendis: Tibi pracipimus, quod omnia terras & tene- 
menta W. fi ea occaſine & non alia in manu noſira exiſtent” eidem W. ſine 
lilatione rehabere fas” & de corpore ipſius W. capiend* occaſione præd omnino 
ſuperſedeas. Proviſo tamen quod de walore terrarum & tenementorum prædic- 
urum a tempore judicii ſuper veredicto jurat* predif redditus uſque ad 
dium iſtius brevis, & etiam de eftrepamento eorundem cum inde rl} fue 
it, nobis reſpondeas. Teſte W. Thorpe, Oc. Anno 6 Rotul. 104. 

And there are divers other Manner of Forms of Writs of Attaint, 


_ are not here mentioned, becauſe a Man may ſee them in the 
Regiſter. | 


—_y 


Writ of Oyer and Terminer. 


4 kr E Writ of Oyer and Terminer ſhould not be properly called a 
Writ; but it is a Commiſſion directed unto certain Perſons, when 
a great Aſſembly, Inſurrection, or a (a) heinous Miſdemeanor or Treſ- 
paſs is committed and done in any Place. Then the Manner and Uſage 
is to make ſuch a Commiſſion of Oyer and Terminer, to hear and deter- 
mine ſuch Misbehaviour ; and the Statute made 2 E. 3. c. 2. requireth, 
that no Commiſſion of Oyer and Terminer be granted but before the Ju- 
ſtices of one Bench or other, or the Juſtices Itinerants, and that for hor- 
rible Treſpaſſes; and it is of the King's ſpecial Grace, according unto 
the Form of the Statute thereof made in the Time of the Grandfather 
the ſaid King Edward; and the Form of the Commiſſion is ſuch : 


Rex 


a) And therefore a Superſedeas may be hereto, quia no exormis tranſyreſio. 12 Aſſ. 21. 


2.54 Writ of Oyer and Texminer. 


Rex dilef” & fide ſuis A. B. & C. ſalut'. Ex gravi querela D. acc. 
pimus, quod E. F. & G. ac quidam alii malefattores & (a) pacis noſtræ per- 
zurbatores in ipſum D. apud N. vi & armis inſultum fecerunt, & ipſum ver. 
beraverunt, Ec. ita quod de vita ejus deſperabatur, & alia enormia ei inty. 
lerunt, ad grave dannum ipſius D. & contra pacem noſtram. Et quia tranſ. 
greſſion ſi aliter perpetrata fuerit reliuquere nolumus impunitam, Aſſignamy; 
vos & duos veſtrum Fuſtic* noſtros ad inquirend per ſacramentum proborum 6; 
legalium bominum de Com” Lincoln” per quos rei veritas melius ſciri poterit, 
de nominibus malefact præd qui una cum pref. E. F. & G. tranſgreſſ. ilan 
perpetrar & de tranſgreſ. pred plenius veritatem, & ad eandem tranſgreſſ 
audiendum & terminandum ſecundum legem & conſ. regni noſtri. Et ides 
vobis mandamns quod ad certos dies & loca, quod vos vel duo veſtrum ad hi; 
provideritis, ingquiſitionem illam faciatis, & tranſgreſſ. ilam andiatis & te 
minetis in forma præd fat? quod ad juſtitiam pertinet ſecundum legem & 
conſ. regni noſtri: Salvis nobis amerciament' & aliis ad nos inde ſpectant 
Mandamus enim vic noſtro Con” præd quod ad certos dies & loca, guns ws 
vel duo veſtrum ei ſciri fac” (b) venire fac” coram vobis, vel duob' ve. 
ſtrum, tot & tales probos & legales homines de ball tua, per quos rei veritas 
in præmiſſis melius ſciri poterit & inquiri. In cujus rei teftimonium, Ee. 

([111.) And the Rule in the Regiſter is, That if this Clauſe, Ac quid ali 
malefactor, Ec. be not put into the Commiſſion aforeſaid, then in the 
End ſhall be this Clauſe, Per quos rei veritas melius ſciri poterit, de tranſ- 
greſſ. pred” plenius veritatem ad eandem tranſgreſſionem, Ec. 

And the Form of the Writ which ſhall be directed unto the Sheriff upon 3 
that Commiſſion, is ſuch: | 

Rex Vic, &c. Ex gravi querela D. Ec. (ut ſupra, uſque ibi) aſſigna- 
vimus dilect, Ec. A. B. & C. & duos eorum Fuſtic' noſtr ad inquirendum 
per ſacramentum proborum E legal hominum, Ec. (uſque ibi) audiendim & 
terminandum ſecundum legem & conf. regni noſiri. Et ideo tibi precip qu 
ad certos dies & loca, quos iidem A. B. & C. tibi ſcire fac venire facias 
coram eis vel duobus eorum, tot & tales probos & legal” homines de ballica 
tua, per quos rei veritas in premiſ. melius ſciri poterit & inquiri, & haveas 
ibi hoc breve, c. Ihe : 

And the King may make a Writ of Aſſociation unto the Juſtices of y 
Oyer and Terminer, to admit them into their Company whom the King 
hath aſſociated unto them; and the Form is ſuch : | 

Rex dileftis A. B. & C. Sciatis quod cum nuper ad querimoniam D. nobis 
ſug erent” quod E. F. & G. & quidam alii malefatt* & pacis noſtr” perturodti- 
res, Sc. (uſque, &c.) impunitam; Aſſſenamis vos & duos veſtrum Jubi 

noſtros, Sc. (uſque) ad audiendum & terminandum, ſecundum legem & con 
Agnavimus vobis vel duobus veſtrum faciendum. Ita tamen quod fi ad ce"! 
dies & loca, quos vos vel duo veſtrum ad hoc provideritis, ipſum H. aceſe 


contigerit, tunc ipſum ad hoc in ſocium admittat' in forma pra. _ 
| | 1 


(a) See an Oyer and Terminer for a Ward faFores, Sc. becauſe not indifted. 26 4 
raviſhed, and Goods taken, and the De- (b) And note; If they award a P i 
fendant found guilty, and thereupon a facias, without ſhewing (before) that! 5 
Scire facias iſſued. 29 E. 3. 37. Sce the returned, it is well. 29 E. 3. 30. but a N 
like Writ, but quere of quidam alii male- me facias ought to be awarded. 26 Af 
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mus enim eidem H. quod una vobiſcum, vel duobus veſtrum, ad hoc intendat, 
ficut pred eſt, Teſte, Oc. : LE : 

And the Form of the Writ of Aſſociation, which ſhall be directed 
unto him who ſhall be aſſociated unto the Commiſſioners, is ſuch : 

Rex dilecto & fideli ſuo H. ſalutem. Sciatis quod cum nuper ad querimo- 
nam D. nobis ſuggerentis, quod E. F. & G. ac quidam alii malefactores, 
Oc. aſgnavimus dilect', Cc. A. B. 8 C. & duos eorum Fuſtic* noſtros, ad 
inquirendum, Ec. (ut in patent”, uſque ibi) terminandum ſecundum legem, 
Ge. Aſſeciavimus vos pref. A. B. & C. & duobus eorum ad præmiſſ. una 
cum eis vel duobus eorum faciendum; ita tamen quod ſi ad certos dies & loca 
quos tidem A. B. & C. vel duo eorum ad hoc providerint, vos adeſſe contiger 
tune vos ad hoc in ſocium admittant, alioquin A. B. & C. vel duo eorum 
(non expectata præſentia veſtr ] ad præmiſſ. faciendum procedant. Et ideo 
vob is mandamns quod ad premiſſ. una cum pref. A. B. & C. vel duobus ve- 
rum iutendatis in forma præd factur, Sc. ſalvis nobis, Sc. Mandamus 
enim eiſdem A. B. & C. quod vos ad hoc in ſocium admittant, ſicut præd eſs. 

C And then the King may ſend another Writ unto the ſaid Juſtices of 
Oyer and Terminer to proceed, although that all the Juſtices do not 
come at the Day of the Seſſions. And this Writ is called a Writ of Si 
non 0170s, E9c. and ſhall be directed as well unto that Juſtice as ſhall 
be ſo aſſociate, as unto the other Juſtices of Oyer and Terminer, and 
ſhall be ſuch: 

Rex dile# A. B. & C. & H. ſalutem. Cum nuper ad querimoniam D. no- 
bis ſuggerentis, quod E. F. & G. ac quidam alii 1 „Sc. (uſque ibi) 
ent ra pacem 1 aſſignaver vos pref. A. B. & C. & duos veſtr Fuſtic 
Pros, Ec. (uſque ibi) audiend & terminand* ſecund leg & conſuetud? 
rei noſtri, & poſt mod aſſociaver vobis pref. A. B. & C. & duobus veſt 
f. H. ad premiſ. ſaciendum: Vobis mandamus quod ſi vos omnes premiſſ. 
factend” commode intereſſe non poſſitis, tunc vos tres vel duo veſtr' quos præ- 
ſeut eſſe contiger” ad præmiſſ. fac ſecund' legem, Ec. procedatis. Teſte, Ec. 

) And if the King made Commiſſioners of Oyer and Terminer A. B. and 

C. and afterwards by another Writ doth aſſociate unto them F. of H. 
who is admitted, Oc. and afterwards F. of H. dieth; the King ma 
make a new Aſſociation of other Perſons to the firſt Juſtices; ſo that 
aſſociation ſhall be made and granted after Aſſociation; and he may 
make Aſſociation of two or three Perſons unto the firſt Commiſſioners, 
or to thoſe of them who are living, to continue the Proceedings, and to 
proceed to hear and determine the whole Matter, and that they do 
admit thoſe he doth aſſociate, or two or any of them to proceed upon 
the whole Matter; and ſuch Writ is in the Regiſter; and by that it 
"ppeareth, that by the Death of any of the Commiſſioners, the Matter 
ſhall not be diſcontinued ; and the Writ of Aſſociation ſhall be Patent, Poſt. 113. C. 
and the Writ directed to the Juſtices of Oyer and Terminer to admit 

_ he others in their Society ſhall be cloſe. 

And if a Treſpaſs be done unto one in the Confines of two Coun- 
es, then the Party may ſue a Commiſſion of Oyer and Terminer direct- 


td to certain Perſons, to hear and determine the Matter ; and the Form 
ball be ſuch : | 


Rex 
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ſons, without nominating any in the Commiſſion, and then the Form 
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Rex dilectis, Sc. Ex gravi querela D. accepimus, quod G. bona & cata} 
ipſins D. ad valenc centum librarum apud M. R. N. que ſunt in confinic 
Com Norff. & Suff. invent vi & armis cepit & aſportavit, Ec. (uſque 
ibi) Juſtic nofiri ad inquirendum per ſacramentum proborum & legalium bo- 
minum de Cons præd per quos, &c. Mandamus enim Vicecon* noſtris Com 
præd quod ad certos dies & loca, in confinio Com* prad* quos, Oc. coram eis 
in confinio eorund” Com' tot & tales probos & legales homines, c. 

_ the Writs directed unto the Sheriffs of two Counties ſhall be x 
Cloſe. 

And a Commiſſion of Oyer and Terminer was granted upon a Reſcous 
made upon the King's Bailiff, where he diſtrained for Debts or Amerce- 
ments to the King, and Reſcous was made upon him. 

And the King may grant certain Commiſſions de Oyer & Terminer of 3 
divers Treſpaſſes done by any Perſon at the Suggeſtion of divers Per. 


of the Commiſſion beginneth in this Manner: 

Rex dilectis, c. Ex clamoſis querimoniis diverſorum hominum de Com 
N. ad noftrum ſepins pervenient audit” quod A. Fpiſcopus Wint', Ec. plu 
& diverſas oppreſſ. Ec. And he ſhall have the like Writ unto the Sheriff 
to return the Panel. 

And if a Man have Goods and Merchandiſe in any Ship upon the C 
Seas, which Ship is broken by Tempeſt, and the Coods caſt upon the 
Lands, theſe are no Wrecks, becauſe certain Ferions came alive to the 
Land, and the Merchandiſes, or Goods, are taken by Maletaors un- 
known, Ec. The Party may have a Commiſſion of Oyer and Terminer, 
directed unto certain Perſons, to enquire of tliofe who did the Treſ- 
paſs, and to hear and determine the ſame, and to make Reſtitution unto 
the Party, and a Writ unto the Sheriff to return prebos & legales beni 
nes, c. before the ſaid Juſtices, Ec. 

And a Man may have Commiſſion of Oyer and Terminer, to enquire D 
of Extortions, Oppreſſions, and other Miſdemeanors of Under-Sheriff, 
Eſcheators, Bailiffs, Clerks of the Market, and all other Officers, upon 
the Complaint and Suit of any one that will ſue, and a Writ unto the 
Sheriff to return a Jury before the ſaid Tuſtices. 

And alſo the King may direct his Writ unto the Sheriff, or unto E 
Mayors or Bailiffs, to do as much as in them lieth and appertaineth to 
them, to remove ſuch Perſons from their Office, againſt whom it is ſup- 
poſed that any one will complain; or that he doth not put ſuch or ſuch 
into _ Office, until Inquiry be made of their Carriage and Beha- 
viour, Oc. 

And if a Man ſueth a Commiſſion of Oyer and Terminer againſt divers | 
Perſons for taking of his Goods and Chattels, and when they hai 
taken them, they waſte, ſpend or eloin them; then the Party vi 
ſued out the Commiſſion ſhall have a Writ unto the Sheriff, reciting the 
Matter, commanding him to ſtay the Goods, and to put them int" {ate | 
Cuſtody, i it be otherwiſe provided and adjudged by the Juſtices 0! 
Oyer and de ,,t or by other Juſtices to be after aſſigned. And vp" 
that Commiſſion of Ozer and Terminer, if it be found for the I if 

0 
\ 
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tiff, the Juſtices may return the Goods to the Party, and give him 
Damages, and therefore it varieth from the Action of Treſpaſs ſued be- 
fore the Juſtices of the King's Bench, or the Common Pleas. 

And in the Time of the Vacation of a Biſhoprick, if any Perſon 
hunt in the Parks and Chaſes of the Biſhop, the King may ſend his 
Commiſſion of Oyer and Terminer to certain Perſons, to hear and deter- 
mine, and enquire thereof; and the Writ ſhall be ſuch: 

Rex dile#, Ec. Sciatis quod afſignavimis vos & duos veſtr” Fuſtic* noftros 
e inquirendum, Sc. de Cont, Ec. per quos, Ee. qui malefattores & pacis 
notre perturbatores parcos de S. H. & A. in Com' predict poſtquam ipfi ad 
menus noſtras ratione inſtantis vacationis Epiſcopatus Ciceſtr* devener', vi 
arnis freger, & in eis ſine licentia & voluntate nofiris fugaver', & feras ce- 
pci” & ofportaver”', & alia enormia nobis ibidem intuler” in noſtri diſpendium 
& contemptuumsy ac contra pacem noſtram, & de tranſgreſſion” pred” plenius ve- 
ritat', & ad trauſgreſſiaues illas audiendum & terminandum, ſecundum le- 
gem, Sc. Et ideo vobis mandamus, quod ad certos dies, Oc. inquiſic illam 
fac? & tranſereſſionem, Ec. terminetis in forma prædicta, factur, Ec. 
Mandamus, &c. & inquiri, &c. Teſte, &c. 

HK And if in the Time of the Vacancy of the Archbiſhoprick, any Per- 
ſon doth hunt in the Parks, or cut down the Woods, or fiſh in the Piſ- 
caries of the Biſhop, Sc. when the Archbiſhop is created, the King may 
ſend and grant the Commiſſion of Oyer and Terminer, to enquire and 
determine the Treſpaſs in the Time of the Vacaucy ; and the Form of 
the Commiſſion ſhall be, 

Rex dilet, &c. Ex gravi querela venerabilis Paſtoris W. Ebor* Archi- 
epiſcopi accepimus, quod quidam malefattor”, c. parcos, Ec. (and recite in 
the Commiſſion all the Treſpaſs eſpecially) & aha enormia, Ec. in noſtri 
centemptum manifeſtum, & deterior Archiepiſcopatus preditÞ, & dicti Archi- 
epiſcopi grave damnum, & contra pacem noſtram. Et quia contempt' & tranſ- 
greſſion”, Cc. impunitos, Ec. aſſgnavimus vos, Ec. (uſque ibi) ad contemp- 
tim & tranſgrefſionem illas, tam ad ſectam noftram quam pref. Arcbiepiſcop 
audiendum, Oc. terminandum ſecund legem, Ec. Et ideo vobis, c. 

But it is to ſee how it ſtandeth with the Statute of Marlebridge, cap. 8. 
that the Biſhop ſhall have an Action and puniſh a Treſpaſs done in the 
Vacancy of the Biſhoprick : But it ſeemeth it ſhall be ſo by theſe Words 
in the Statute, Cod ſi rapine alique factæ ſunt Abbatibus vel aliis Præ- 
"1s Ecclefiaſticis, &c. And in the End of the Statute are theſe Words, 
ante in terris & tenementis bujuſmodi religioſor” de quibus eorum Prælati 
wer ſeifiti, ut de jure Eecleſiæ ſue, aliqui ſe intrudant tempore vacationisg 
© And it ſeemeth theſe Words bujuſmodi e wag al extend to 
hops: As much as to ſay, the Biſhop ſhall puniſh a Treſpaſs done in 
Ume of Vacation of the Biſhoprick, in cutting down of Trees, Gs. 
'or of Right the King cannot cut ſuch Trees; but for hunting in the 
Parks, or fiſhing in the Piſcaries, it ſeemeth the King ought to have 
Action for the Treſpaſs done in the Time of the Vacancy ; but if 
"iy do deſtroy all the Fiſh within the Fiſh-pools, or kill up all the 
Veer in the Parks in the Time - ** Vacancy, it ſeemeth reaſonable, 
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| that by the Statute of Marlebridge, the Succeſſor have an Action for ſuch 
| Treſpaſs: Quere of this Matter. 
| And it is intended, That the King of Right ought to keep and de. x 
fend his Kingdom as well againſt the Sea, as againſt Enemies, that it he 
not drowned or waſted, and to provide Remedy for the fame: And alſo 
to provide that his Subjects paſs by all Ways through the Kingdom 
with Safety; and therefore if the Sea Walls be broken, or the Sewers 
or Gutters not ſcowred, ſo as the freſh Waters cannot have their Courſes, 
= the King ought to grant a Commiſſion ro enquire thereof, and to hear 
=_ and determine the Defaults; and the Form of the Commiſſion is ſuch: 

x Rex dilect', A. B. & C. c. Cum wail foſſata, guttura, ſuerg, pontes, 
4 calceta, gurgites & trenchig in partibus Holland inter crucem de W. & pin- 
tem de E. per impetum maris, & refluxus, ac inundationem aquarum dultium 
1 per diverſa loca in parti” pred” adeo diruta ſunt & confratta, quod quan- 
or plurima damna & ineſtimabilia pro defetiu reparationis earundem Wallarun, 
1 | foſſatorum gutturarum, ſuerarum, pontium, calcetor” & gurgitum, & obſtrutt;- 

1 one trenchiarum prad temporibus retroaclis evenirent ibidem, majoraq; n- 
»| | ceſſu temporis evenire timent, niſi ſuper hoc celerins remedium adhibeatur 
'F opportunum ;, Nos pro eo quod ratione dignitatis noſtre regiæ, ad provideu— 

dum ſalvation” regu” noftr” circumguaque ſumus aſtricti, Volentes in hac parte 

congruum & feſtiuum remedium adbiberi, aſſiguavimus vos, Ec. ad ſipervi- 

dendum wall” foſſata, guttura, ſueras, pontes, calceta, gurgites & trencheas 

pred”, & ad inquirendum per ſacramentum tam Militum quam aliorum probs 

rum & legalium hominum de partibus præd' tam infra libertates quam extra; 

per quos, Ec. poterit, per quorum de fectum hujuſmodi damna contigerint ili- 

dem, & que terras tenementa tenent, ſeu communiam paſtur aut þ'- 

car in partibus illis, vel etiam deſenſionem, commodum, & ſalvationem lu. 

bent, vel qualitercunque per wall” foſſata, guttura, ſueras, pontes, calcet, 

gurgites pred” habere puter”, ſed etiam damna per trencheas preditt” ſuſftinent 

vel ſuſtinere pater, & ad omnes illos pro quantitate terrarum & tenementorun 

ſuiorum, ſive per numerum acrarum, ſive per carucatas pro rata portioni 

tenur ſug, ſeu pro quantitate commun” paſtur* vel piſcarie ſue ibidem di. 

ftringendum, & per amerciamenta & alio modo, prout melins videritis fact 

endum, puniendum una cum balliv* libertat' & oliorum de partib illis cr 

hujuſmodi wallia, foſſuta, guttura, ſueras, pontes, calceta, 8 grirgit in lc 

9 neceſſar” reparand”, & quotieſcungue, & ubi neceſſe fuerit de novo faciend c, 
. | trencheas præd in locis neceſſariis obſtruend”, ita quod aliquibus tenent te 
In ſeu tenement” hujuſiuodi, ſeu communiam paſture, ſeu pi ſcariæ haleutil u, 
Will. divit vel pauper aut alt” cujuſcunque fuerint conditionis, ſtatus, aut dig!it!s 
qui defenſionem habere poterint qualitercunque per predidam walltan', J, 

ſatum, guttura, ſueras, pontes, calceta, & gurgites, ſeu etiam damn {ff 

10 trencheas pred” ſuſtinent” vel poterint ſuſtinere, fre fuerit infra lilertates, 
8 vel extra, non procedant” in hac parte : Et ideo vobis mandanins, qu a 

4 eertos dies & loca quos vos, c. ad hoc provideritis præd wall, foſſata, 8" 
tura, ſueras, pontes, calceta, gurgites, & trencheas ſupervideatis, & fe 
miſſ. omnia & ſingula faciatis & expleatis in forma predict”, & omni 1% 
per vos ordiuari & fieri contigerit in hac parte, tam infra lilertatem =_ 
ext 
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extra, faciatis Frmiter ol ſervari. Mandamus enim vic noftro Linc', Ec. 
od veaire factat, &c. tot & tales tam milites quam alios probos, &c. tam 
infea likertates quam extra, per quos rei veritas melins ſciri poterit, &c. 


ing the whole Matter in the Commiſfion, commanding him to return a 
Jury, &c. as appeareth by the Commiſſion. And if the Juſtices ſhall 
{rt by Virtue of that Commiſſion, and take divers Preſentments and In- 
dictments, and award Proceſs upon them returnable at a certain Day, 
and afterwards all the Juſtices or ſome of them die, the King may grant 
a new Commiſſion to the Juttices which are living only, or unto others, 
rehearſing the Death of him who is dead, or of thoſe who are dead; 
commanding them to continue the Proceedings begun, and to proceed 
upon that Proceſs, and to hear and determine all thoſe Defaults and Of- 
{ences in the ſaid Commiſſion, the King reciting, that he hath ſent unto 
the Executors, or thoſe who died, to jend all the Rolls, Records, and 
Proceſs before the new Commiſhoners. And upon that Commiſſion, 
the King ſhall ſend a Writ unto the Executors of the Juſtices who are 
dead, to ſend the Rolls, Records and Proceſs as aforeſaid, forthwith 
under their Scals; and another Writ unto the Sheriff to make a Panel, 
and to return the ſame before the new Commiſſioners, and upon that 
Commiſion the Juſtices ſhall make a Precept unto the Sheriff, that at a 
certain Day and Place he return before them the Panel according to their 
Commiſſion, and that he be there before at the ſame Day with the Pre- 
cept. And this new Commiſſion ſhall be made as well to continue the 
Suits and Proceſs betwixt Party and Party, ſued before the Juſtices of 
(yer and Terminer, as well as the Indictments and Preſentments made 
and found for the King. And the King may put inco the Commiſſion a 


Command unto the ſaid Commiſſioners, to receive the Records and the 
Rolls, and Proceſs of the ſaid Executors. 


But ſee the Statute of 
. Sewers, and eſpecially the Statute of King Henry the Eighth for that 
n Matter. | 
' } (a) And if any Frng/;/: Merchant's Goods be ſpoiled, and his Goods 
1 taken beyond the Seas by Merchants Strangers, and the Engliſh Mer- 
(lo chant was beyond Sea to have ſuſtice and Reſtitution made thereof, and 


could not obtain the ſame, and this Matter is teſtified unto the King in 
us Chancery: Now upon this 'Teſtimony, if the Merchants Strangers 
ſal! come into any Place within the Realm of England with their 
Goods; then the Engl; Merchant ſhall have a Writ out of the Chan- 
cory, directed unto the Mayor or Bailifts, where ſuch Merchants Stran- 
ders are with their Goods, to arreſt them and their Goods, and to keep 
um under Arreſt, until they have ſatisfied the Party his Damages, 
uch he hath ſuſtained by Reaſon of their Miſdoing. And may have 
Jer Writs, directed unto divers Ports or 'Towns, unto the Mayor or 
Bailiffs thereof, to arreſt ſuch Merchants and their Goods; and to de- 
tun them, until they have ſatisfied the Egli Merchant for the Treſ- 


12 paſs 


18 See a Commiſſion for Piracy on the and ſes the like Commiſſion 14 Common 
_ of 25 l. 8. cap. 15. to be named Law, Do ca'tis a Francis poſt ſufferentian. 
mne Admiral Or Lord Koper. Dyer 212. Rot. Pat. 26 E. 1. M. 24. orlo, 


and upon this Commiſſion, a Writ ſhall iſſue to the Sheriff, rehear- Ant, 111. D. 
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paſs which they have done unto him beyond the Seas. But it ſeemeth 
the Engliſh Merchant ſhall not have ſuch Writ, for any Debt due to him 
by Contract from a Merchant Stranger, upon a Contract made beyond 
the Seas, if the Merchant do come into England, or his Goods; Dnere 
tamen thereof. And the King ſhall recite in his Writ, which is directed 
unto the Mayor or Bailiffs, Sc. how he hath ſent the like Writ unto 
the Mayor or Bailiffs of ſuch a Town, and another Writ unto the 
Mayor or Bailiffs of the other Town, in the like Manner; and thi; 
Writ ſhall be ſued to attach all thoſe who did the Treſpaſs, and their 
Goods unto the Value of the Treſpaſs, which he ſuppoſeth he wa 
endamaged. | 
And if certain Perſons ought to account unto a Corporation, as if C 
the King grant, to the honeſt Men of the Town of N. a certain Sum, 
out of Things which come to the ſame Town to be ſold, and there are 
Collectors to gather the ſame, who do ſo; the King may grant a Com- 
miſſion to certain Perſons, to enquire what Perſons have received ſuch 
Sums, and to hear and determine the Matter, and to hear their Account 
thereupon, and do in that Caſe as Auditors ſhall do ; and he ſhall ſend a 
Writ unto the Sheriff to return a Jury before the ſame Juſtices at the 
13 E. 4. 1. Day, Cc. which they appoint, Ec. to enquire thereof, and the Com- 
— pe miſſion is in the End of the Writ, Ex parte talis, and before the Writ; 


one dieth, of Debt, in the Regiſter. 
pendant the 


Writ ; per Curiam, the Writ ſhall not abate; and note by Finchden 43 E. 3. 32. that one ſhall anſver 
if he appear. | 


Writ of Conſpiracy. 


AI of (a) Conſpiracy lieth where two, three, or more Perſons of p 
een Malice and Covin do conſpire and deviſe to indict any (b) Perſon 

et ck falſy, and afterwards he who is ſo indicted is acquitted ; now he ſhal! 
bus, have this Writ of Conſpiracy againſt them who ſo indicted him. Bat 
Vi. after E. this Writ lieth againſt two Perſons at the leaſt who do ſo conſpire; for 


FC. gone if one Perſon of Malice and falſe Imagination do labour and cauſe an. 
7 other falſly to be indicted, the Party who is ſo indicted, ſhall not have 4 
againſt one, 5 | Writ 
c _ , 

Note; if the 2 
Adtion be brought againſt divers, and all but one are acquit, the Action faileth, 28 4; 12. © * 
all but one are diſcharged by Matter in Law. 


(a) One may be indifted of a Conſpira- was convicted, &c. on Indictment. 46 = 
cy at the Suit of the King, and then he (b) Note; If he be acquitted by! _ 
ſhall have a villainous Judgment, 24 E. 3. in Law, but not of the Fa, C. 10 00 
34, 73. 43 E. 3. 33. But at the Suit of the that he did it ſe deſendende; or that —_ | 
Party he ſhall be only taken. 27 Af. 59. it by Pretext of an Arreſt for rms (Hep | 
Judgment on Indictment of Conſpiracy as he reſiſted, and thereupon he kille — 
in Attaint. 4 H. 5. Judg ment 220. See the in this Caſe no Conſpiracy lies, beca 
Form of the Judgment, where the Party Malice, 22 4{ 7. 


Writ of Conſpiracy. = 26k 


Writ of Conſpiracy, &c. but an Action upon the Caſe againſt him who 
ſo cauſed him falfly to be indicted. | 

Tf two Men conſpire to indict another, and afterwards he is indicted, 
for which he bringeth Appeal upon the ſame Indictment, and after is 
Nonſuit upon his Appeal after Declaration or before Declaration, the 
Party who was falſly indicted ſhall have a Writ of Conſpiracy, becauſe 
he is arraigned after the Declaration upon the Appeal, and is acquitted, 
and before the Declaration upon Nonſuit he ſhall be arraigned upon the 34 H. 6. 9. 
Indictment, and if he be acquit, he ſhall have a Writ of Conſpiracy, No. aj * 
&:. But if he be falſly indicted, and after an Appeal is ſued upon that Cafe proves 
Indictment, and he put no Anſwer unto the Appeal, and afterwards is that Conſpi- 
acquitted by Verdict upon the Appeal, he ſhall not have a Writ of mY lieth ay 
Conſpiracy in that Caſe, becauſe he is acquit upon the Appeal, and not — . ee 
upon the Indietment, &c. But upon Nonſuit in the Appeal a Conſpi- ind ment 
racy doth lie for the Cauſe before mentioned. for he is ar- 


| | ppt” ©: 
the Appeal, Stamford 172. that is, indicted at the Suit of the King. 19 E Fitz, Conſdir. 12. 5 E x 
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piracy. 
ats fuſſet; and the other Writ of Conſpiracy founded upon the 15-1 


Paintiff's Nonſuit is, Qronſque idem querens per confideration” Cur” noſtr' in- 
ie guet. recefſt. The Form of which Writ follows: | 


| 
ſp;racy which is founded upon the Plaintiff's Nonſuit in Appeal; for one ply in Con- | 


Kraſione Capi, EE * noſtra Warr” quonſque in Cur” noftr” coram dilectis 1 
7 3 * 0 . . 
C Hel u' R. & S. Juſtic' noſtris ad Gaol* noftram Marr deliberaud* Fi 
| a fe a | 


(a) Nor ſhall one have Conſpiracy, if ſhall have a Scire faciar, for the Default of 1 
be indicted or appealed, and arraigned the Party on the Original. 1 
in acquitted on the Appeal. 33 H. 6. 2. (b) See 13 E 3. Conſpira y 25. 17 E. 2. ö 
a now; a Monk was appealed of Rob- id. 26. Ratio, becauſe the Writ is given 0 | 
anch acquitted; he and his Abbot ſhall on a Nonſuit in Appeal, and for that there 10 
3 Writ of Conſpiracy, tho' he was is an Enquiry of the Abettors. 
2 by Verdict, Oc. 24 E. 3. 73- Ra- (c) Conſj iraveri nt, & conſarderaverunt. 19 
lor that the Abbot, though not Party, R. 2. Brief 926. [ 
I ö 
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aſſien* ſecundum legem & conſuetud regui noſiri acquietatus fuiſſet, detines; 
falſo & malitioſe procuraver' ad grave dam ipſius A. & contra form ordi- 
nat . hujuſmodi caſu proviſ. Et habeas ibi nomiua pleg & hoc Breve. 
Teſte, Oc. 
2 he other Writ founded upon Nonſuit in Appeal is ſuch: 
Rex Vic', Sc. Si A. fecerit, Gc. tunc poue, &c. B. & C. quod fint co- 
ram nobis, Ec. Oſtenſ. quare conſpir' inter eos apud N. præhabita prif. A 
de mort” D. apud E. nuper interfett* appellari, & ipſum A. ea cecaſume capi 
& in priſona noſtfa de L. quonſque in Cur' noſtra coram nobis idem A. 6; 
per conſider” Curie noſtræ inde quietus receſſit, c. 
And if a Man cauſe one as Principal to be appealed of Felony or 4 
Murder, and another as Acceſſary to him, and afterwards is Nonſuit in 
his Appeal, the Acceſſary ſhall have a Writ of Conſpiracy as well as the 
| Principal. 
33 H. 6. 1. And if the Principal, and one who is Acceſſary, be indicted of Fe. 
<p lony, and be taken and arreſted, and the Principal is indicted and ac- 
Principal die Quitted, now by that the Acceflary is diſcharged, and the Acceſlary 
before he be thereupon ſhall have a Writ of Conſpiracy againſt thoſe who conſpired 
attainted. to indict him, and the Writ in the End ſhall ſay, Quorſque iden (the 
Principal) ſecund leg, Ec. acquietat' fuiſſet, & idem (the Acceſſary) 
quietus receſſit. 
(a) And a Man ſhall have a Writ of Conſpiracy upon an Indictment 3 
before any Mayor, Bailiff of any City or Borough, who have Gaol- 
delivery within the City or Borough, if he be acquitted before them, 
20 H. 6.5. Oc. for that Acquittal diſchargeth him of the Felony. But a Writ of C 

(b) Conſpiracy doth not lie againſt the Indictors, &c. 
2H. 4 31. [f Jurors be ſworn to enquire, Ec. and afterwards any of them is D 
5" "I Y diſcharged by the Juſtices, he ſhall not be puniſhed for what he did 
47 E. z. 17. When he was ſworn : But if he do conſpire after, he may be charged 
27 H. 8. 2. for the ſame in a Writ of Conſpiracy. (c) 


_ 6. 5. And he who cometh into Court, and diſcovereth Felonies, and 
25 15 6.14. ſworn to give Evidence to the Jury, is not chargeable in Conſpiracy. (d) 
& 19. In a Conſpiracy againſt two, one pleaded to the Writ, and the E 


14 H. 6. other (e) Matter in Law, which is adjudged for him, and the Plea 
Conſpiraey r. unto the Writ found by Verdict againſt him who pleaded unto the 

| Writ ; the Plaintiff ſhall have Judgment againſt him who pleaded to tit 
Writ: But if both had pleaded Not guilty, and (f) one had been found 


guilty, and the other not, there the Plaintiff ſhall not recover, for * 


- 
(a) See 27 H. 8. 2. 12 E. 4. 17. 7 H. 4. (d) See 2) Af 12. 27 U. S. 2. 3 l 
1. 21 E. 3. 47. 21 E. 4. 1. 8 H. 4. 35 UH. 8. 15. N 
(b) Qzere, If the Jurors in ſuch Caſe (e) See 14 H. 6. 15. accordant, for it 4) 
ſhall be puniſhed, if they conſpire before be a Conſpiracy. 3 
the Indictment. 47 E. z. 16. 12 E. 4 67. (f) See accordant 33 H. 6. 1: 8 E z. 1. 


that they ſhall not, 27 AF. 12. 8 H. 6. 1. 28 Af 12. 11 H. 4 2. but ane | 
Quare, If the Jurors procure themſelves found guilty, and the other makes * yy 
to be impanel'd. 9 H. 4. fol. ul. 24 E.3.73. or be dead, 18 E. 4 1- bag k. A 
(e) See 20 H 6. 33. Stamf. 73. 20 H. 6. ſhall have f againſt the one, lu 
34. N. B. 57. contr. he had relcaſed to the other. 23 
Brie f 888. 


3 the: 
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x he did not conſpire as is ſuppoſed by the Writ. But it may be that 
they did conſpire in the Caſe aforeſaid, although that the Matter in 
Law be adjudged for the Defendant. And if the Principal die before Conſpiracy 
any Verdict given upon the Acquittal, or have a Pardon and plead it, againſt two, 
then the Acceſſary ſha'l not have a Writ of Conſpiracy, becauſe he is oe 40. 


1 h 
diſcharged by the Death of rhe Principal, or by the Pardon to the „ 


Principal. Default, 


, Judgment 
fhall be againſt him. 24 E. 3. 34. but quere by Stamford 174. for 27 E. 3. it is holden, that one ſhal 


not anſwer without the other, 


If a Man be falſly indicted of Felony, and afterwards by Act of Par- 

lament a general Pardon is granted of all Felonies, the Party now (a) 

hall not have a Writ of Conſpiracy, although he will plead unto the 

Indictment and is acquitted, and will not plead the Act, c. becauſe 

his Life was not in Danger, and the Felony was diſcharged by the Act. , 
Y The Juſtices of Gaol-delivery arraign a Priſoner for Murder with- 
in the Year, where an Appeal is depending againſt the ſame Priſoner, 
for the fame Murder, which they know, (b) and yet they proceed and 
acquit him, he ſhall have a Conſpiracy, although he was not acquitted 
nor diſcharged of the Appeal: See the Statute of Ar. 3 H. 7. cap. 1. And ?* — „ 
before that Statute it was holden, 21 H. 6. by Paſton and Newton, that Br. Avon : 
he ſhall have a Conſpiracy ; for they ſaid that he ſhould be hanged if he 35. 
had been found guilty upon the Arraignment on the Indictment. And Raſtal Ni 
{ the Statute de Conſpiratoribrs, temp E. 1. which Statute doth not de- p — 3 
mine in what Caſes a Conſpiracy ſhall lie. But by the Statute of 4 fore that Sta- 
L. 3. cap. 10. which giveth the Juſtices of Niſi prius and of Aſſiſe, Pow- tute, they 
t to hear and determine of Conſpiracies, Confedracies and Champer- 
tes, which they cannot determine in ſhort Time, they adjourn them in 798" _ 
Bause, and ſhall be there determined. 2 

And if a Man be indicted or appealed of Treaſon or Felony, or a 
Treſpaſs done in a foreign County, c. if he be acquit thereof, he ſhall 
be a Conſpiracy againſt him who procured him to be indicted or ap- 
pealed, and 2 recover treble Damages by the Writ upon the Statute ö 
0 511.6. c. 80. 5 

And if a Man be indicted of Felony or Treaſon, where there is not ; 
any ſuch Place within the County, he ſhall have Conſpiracy, and reco- | 
ver his Damages againſt the Abettors and Procurers or Conſpirators, by 
th! Statute of 18 H. 6. cap. 12. | | 


And the Form of the Writ for the Acceſſary in a Writ of Conſpi- | $1 
racy is, 'BY 


Quare 


(a) See accordingly by Markham, if the Wife brings en Appeal of the Death of his 
Irciament was abateable. 19 H. 6. 29, 9 Father, and the arty is acquitted, he ſhall 
E 4. 12. 21 U. 6 29. be after arraigned at the King's Suit; 
(b) le ſeems ſufficient if the Writ be de- otherwiſe by Newton, if the younger Son 
* * to the Sheriff, who ns it and brings an Appeal. But in both Caſes he 
5 = ns __ they _ ſhall be again arraigned at the Party's 

orice, it is cleurly no Plea: An Suit. 21 H 6. 28, 2 | 
itere, if the Son of one outlawed, or his ohe 
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Quare conſpiration, Ec. pref. A. de co quod ipſe abettaſſe ES procuraſſe de. 
buiſſet D. que fuit uxor E. F. & G. de morte ipſius E. quondam viri ſui aps 
pellari coram J. & ſociis ſuis nuper Juſticiar noſtris ad appellum illud aygj. 
end & terminand indi”, & ipſum ea occaſione capi & impriſonari, & in 
pri ſona noſtra Linc' quonſque coram præf. Juſtic' noftris inde, ſecundum legem 
E conſuetud regni noſtri acquietatus fuiſſet, &c. 

And there are divers other Writs of Conſpiracy grounded upon Dif. 4 
ceit, and Treſpaſs done unto the Party, which are properly Actions of 
Treſpaſs upon the Caſe; as if two Men do conſpire to indict another 
Man becauſe he did not arreſt a Felon, who paſſed by the Town of 
N. and becauſe they cauſed him to be indicted and amerced in the Leet 
of R. and F. and took and impriſoned him for that Amercement until 
he be acquit in the ſaid Leet. 

\1 4 Co. 18. And if Men ſay and affirm unto A. that he hath Right unto ſuch z 
8 Land, and procure and cauſe him to ſue an Action for the ſame againſt 
kl B. who is 'Tenant of that Land, Sc. by which he is of Neceſſity com- 
1 pelled to ſell other Lands or Tenements for the Defence of his Land, 
Oc. now he ſhall have an Action (a) againſt thoſe who procure or con- 

ſpire to cauſe A. to bring his Action, Go. 

And if two Men procure or cauſe one to be indicted for hunting in ( 
another's Park, for which he is taken, impriſoned and put to Charges 
until he hath acquitted him of the 'Treſpaſs, he ſhall have a Conſpiracy 
againſt them (b). 

46 E. 3.20. And Conſpiracy ſhall be maintainable againſt thoſe who conſpire to 1 


39 F 2 forge falſe Deeds which are given in Evidence by which his Land is 
1 
3 14. Conſpiracy ſhall be maintainable againſt thoſe who conſpire to bring; 


an Aſſiſe in the Name of the Plaintiff againſt a Defendant, and to make 
one Attorney for the Plaintiff, in which Aſſiſe the Plaintiff was found 

Villain, Oc. now he may bring this Writ of Conſpiracy. | 
3 Aſſ. 13. And Conſpiracy ſhall be maintainable, againſt thoſe who conſpire to f 

11 H. 7. 25. indict one of 'Treſpaſs, Sc. whereof he is acquitted, Ec. 

And Conſpiracy ſhall be maintainable, becauſe the Defendant mad: 
one to preſent in the Name of the Plaintiff unto an Advowſon, and tot 
40 E. 3.19. that preſenting unto the Biſhop who is admitted and inſtituted, Ec. 
47 E. 3. 15. If one conſpire to cauſe a falſe Office to be found of my Land, 
But the of. which is found by his Procurement, Sc. I ſhall have a Writ of Con- 
fice ought to ſ iracy. | 
be ſufficient. In a Conſpiracy againſt two, one juſtifies becauſe he was then Justice! 
by Commiſſion, when the Plaintiff was indicted before him, Cc. 4 
for any Conſpiracy before, he pleaded Not guilty. 1 
8 H. 4. 6. And a Writ of Conſpiracy for indicting of -Felony doth not we 
11 H. 7. 26. apainſt two Perſons at the leaſt ; but a Writ of Conſpiracy, for ine d. 
ing one of Treſpaſs or other Falſity made, as in the Caſes aforcfaic) 
lieth againſt one Perſon only. 


o 
2 — — — 


And 


(a) See contra 38 E. z. 
( 7 H. 4. 31. 3 4 6. 


45:0 
3- And that he ought to ſhew in his Writ who ſued the 4 
11 H. 7. 26. 


Writ of Conſpiracy. 


L And a Man ſhall not have a Writ of Conſpiracy for indicting him 38 E. z. 3. 


of Felony, againſt Husband and Wife, becauſe they are but one Per- 
ſon ; but againſt Husband and Wife and a third Perſon it well lieth. 
Stamf. 17 

— if the Writ of Conſpiracy be brought againſt two, then it ſhall 
be ſaid properly a Writ of Conſpiracy. But if it be brought againſt one 
Perſon only, then it is but an Action upon the Caſe upon the Falſity 
and Diſceit done, becauſe one Perſon cannot conſpire with himſelf. 


ii And the Writ of Conſpiracy may ſuppoſe the Conſpiracy to be in two 9 H. 6. zo. 


the County where the Conſpiracy is made, and not where the Indict- 
ment was, or where the Deed was done, Oc. 

N There is alſo another Writ of Conſpiracy which is given upon the 
Statute called Articuli ſuper chartas, 28 E. 1. cap. 10. which Writ ſhall 
be directed unto the Juſtices of Aſſiſe to enquire of the Conſpiracy ; and 
the Writ {hall be ſuch: 

Rex dilectis & fidelibus ſuis W. de S. & ſociis ſuis, Ec. aſſign ſalut'. 
Cum inter cœter articulos, quos dominus Ed w' quond Rex Angl' avus noftr* 
ad amendac* ſtatus populi ſur conceſſit, ordinat' ſit, quod de Conſpiratori bus, 
Halls informatoribus & malis procuratoribus duodenar inquiſitionum, aſſiſarum 
& juratorum Fuſtic de utroq; banco, & Fuſtic* ad aſſi capiend aſſign cum in 
patriam venerint ad officium ſuum faciend* faciant inquiſit ion ad cujuſcunque 
querelam ſine brevi, & ſine dilatione, & faciant Fuſtic* conquerenti, prout 
in articulis præd' plenius continetur : Nos diftos articulos in omnibus inviolabi- 
liter obſervari volent” vobis mandamus, quod inſpecta ordinat pred” ult ad 
woſecution” mn & ſinguP coram vobis conquer volent” faciat quod ſecund 
ſrmam ordinac* pred” fuerit faciend'.. Teſte, c. 

0 And upon that he ſhall have an Alias and a Pluries, and Attachment 
againſt the Mayor or Sheriff, Ec. if they do not according to the Writ 

ſent unto them, or return the Cauſe why they cannot do the ſame ; and 

it ſeemeth reaſonable that the Party in Priſon ſhould have an Action 
upon that Statute againſt the Recogniſor, if he find him not Bread and 

Water in Priſon, &c, according to the Statute. 


M m (a) Writ 


ſeveral Places, and ſnoll be good; and the Writ ought to be brought in 22 H. 6. 49. 


(a) Writ of Account. 


9 H. 6. Ae- „ of (b) Account lieth divers Ways; for if a Man make one b 
count 8. his Bailiff of his Manor, Sc. he ſhall have a Writ of Account 

. againſt him as Bailiff. 

4 R. we __ And if a Man make one his Receiver, to receive his Rents or Debts, 

4 LH. 4. $07" Sc. he ſhalt have a Writ of Account againſt him as Receiver. 

And if a Man make one his Bailiff, Oc. and alſo his Receiver 
then he ſhall have an Account againft him as Bailiff, and alſo as Re- 
ceiver. 

[117.) (c) A Man ſhall have a Writ of Account againſt one as Bailiff or Re. 
29 H.6. Fitz. ceiver, where he was not his Bailiff or Receiver; for if a Man receive © | 
ES (d) Money for my Uſe, I ſhall have an Account againſt him as Recei- / 
3 K. 2. ac ver; or if a Man do deliver Money unto another to deliver over unto 
count 45. ac. Me, I ſhall have an Account againſt him as my Receiver. 

; (e) And ſo if a Man enter into my Land to my Ufe, and receive the 4 
Profits thereof, I ſhall have an Account againſt him as Bailiff. 
Vi. 43 E. 2. And fo if the Father doth occupy the Land of an Infant, which the 3 
21. Thorpe. Infant hath purchaſed, or hath by Purchaſe, the Infant ſhall have an 


Account 
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Note; No Damages ſhall be in Account, caſual Things of common Courſe, paid or 
decauſe all ſhall be caſt, conſidered by the done by him without any Command, as 
Auditors as Arrearages. ) H. 6. 36. per for Relief; but not for other caſual Pay- 
Martyn. 2 R. 2. Account 45. ments, if he has not a ſpecial Command, Cc. 

(bY Note the Writ and Count à tempore Note; A Bailiff ſhall not have Account 
quo fuit Ballivus manerii de S. & babuit ad- againſt his Maſter for a Surplus on Ac- 
miniftrationem bonorum, Ec. if it be found count. 41 E. 3. Account 33. Qulare. 
= habuit adminiſtrationem bonorum, altho' Note; A Receiver of Monies is not com- 

e be not Ballivus manerii, the Plaintiff pellable to make Adventure, for Doubt of 
ſhall recover, becauſe there is no other Loss; and therefore if he makes Oath, 
Writ. Kelw. 114. So Ballivus Domus ſhall that he did not find any Thing that be 
de charged for Goods delivered to him, as dared to buy for Doubt of Loſs, the Plan- 
Bailiff in Account. 2 R 2. Account 46. Sce tiff ſhall be thereby bound to receive his 
an Account againſt a Baily of Woods, and principal Sum ; for if he had Loſs, the 
of what Things he ſhall anſwer. 34 E. z. Matter is bound to ſuftain it. 46 U 3. 4 
ibid. 131. See 9 E. 4. 40. 9 E. z. 37. count 40. | 

(e) ifa Man holds certain Lands of me by (d) Yet if one receive to my Uſe, Mo 
the Service of being my Bailitf of my Manor, ney ſealed up in a Bug, as my Servant, 
1 ſhall have Account againſt him, tho” he Account docs not lie againſt him. 29 E;; 
never took the Profits, becauſe he is my 20. 20 H. 6. 16. See 6 H 4 8. 2 H. 4 . 
Bailiff by his Tenure; per Fitzh. 18H. 8. 5. 13 H. 4. 1. 41 E. 3. 10, 22. 33 H. 6 2.6 

If I deliver a Tun of Wine, or Laſt of E. 3. 12. F Baily 4. 

Herrings, Sc. to ſell, and the Bailiff (e) Account lies againſt him who fe 
fell them; I ſhall not have Account a- ceives my Rent without my Appointment. 
gainſt him for the Money as Receiver, 11H. 4. 65. per Thirn. but hot ut 11 
for he had no Allowance of Coſts for his ho enters into the Lands of nne of full We, 
Labour; but I may have Account againſt or an Infant not 'Tenant in Soc" ge. 136% 
him as Bailiff. 43 E. 3. 21. 46 E. 3. 9. 4 35, Dyer 277. but in the Ki Se ne 
H. 6. 27. 2 ſhall be charged as Bailiff, if bu bas 89 

Note; A Bailiff ſhall have Allowance of Title. 33 H. 6. 3. per Priſet, 4 HJ. & 


Mrit of Account. 


Account againſt him as Bailiff of his Lands; and this Writ of Account 


may be ſued as well in the County as in the Common Pleas. 

If a Man have Cauſe to have an Account againſt one as Bailiff or 
Receiver, if he die (a) his Executors ſhall have the Action: But an 
Account doth not lie againſt (b) the Executors of a Bailiff or Receiver, 


19 E. 3. Fitx. 
Account 56. 


The Writ of 


Account is 
for the Receit or Occupation of their Teſtator. And the Writ of Ac- given to Ex- 


count which ſhall be ſued in the Ccunty, is a Juſticies directed unto the ecutors by 


Sneriff, which is ſuch (c): 


Rex Vic Linc' ſaP. Præc' tibi, quod Fuſtic” A. quod juſte & ſine dila- 
tione reddat B. (d) rationabile compotum ſuum de tempor” quo fuit ball ſuus Law. 
in N. & recept* denar* ipſius B. ficut rationabiliter monſtrar' poterit, quod ei 
redd debet, ne amplius inde clam” audiamus pro defectu juſtitie. T. &c. 


And for Executors the Writ is, 


uod redd B. & C. exec teftamenti D. rationabil compot* ſunm de tem- 


por guo fuit bal ipſius D. in N. & ipſius defuntti, ſicut ration monſtrare 


poterit. 


D If two Merchants occupy their Goods and Merchandiſes in common 


unto their common Profit, one of them ſhall have an Action of Ac- 
count againſt the other in the County, or in the Common Pleas; and 


the Writ in the County ſhall be, 


Rex Vic, Sc. Præc tibi quod Fuſtic A. mercator quod juſte redd mercat 


rationabil compot” (e) de tempor 


quo fuit recept” denar ipſius B. ex qua- 
cunq; cauſa & contractu ad communem utilitat” ipſorum A. 


B. proven ſicut 


per legem mercator* rationabiliter n quod ei redd debet. 


And this Clauſe Ex quacunq” cauſa 


every ſuch Writ, whether it 
County. 


contractu, ought to be put in 


ſued in the Common Pleas or in the 


atute, and 


was not at 
the Common 


Two pur- 
chaſe a Ma- 
nor for Life, 
— one ta- 
eth u 

him to de 
Bailiff to the 
other, no Ac- 
count lieth 


And the Executor of one Merchant ſhall have ſuch Writ againſt the by 8 E. 2. 
other Merchant, but not againſt his Executor: 


Rex Vic", Sc. Præc A. quod redd B. rationabi] compotum de tempore quo 


fuit receptor denarior ipſins A. vel ballivus ipſius A. in 
M m 2 


« Writ which ſuppoſeth that de tempore 


(a) And ſo of a Succeſſor, c. 31 E. 3. 
Acconnt 57, & 124. contra of an Heir. 19 
E. 3. ibid. 56. Sec 10 H. 7. 10. Stat. W. 2. 
6. 23. and the Executor of an Executor, 
5 E. 3. 5. and to an Adminiſtrator. 31 E. 
3-11. See Co. Lit. 89. b. 

d) But if the Bailiff *'s Executors do ac- 
count with F. S. of their own Agreement, 

„. ſhall have Debt on the Arrears or 

allance of ſuch Account. See Account a- 
faſt them as Executors. 2 H. 4. 13. 

(e) Account againſt a Bailiff, ſhall be 

rouzht in the County where he was Bai- 


iff, but againſt a Receiver it may be in 

— * 3. 20. See Account - 
":pere quo fuit Receptrix vel Balliva agai 

eme. 19 H. 6. 7 95 


& niſi fecerit, & 
pred” count 127, 
Note, that in 


Account 115. 
21 E. z. 
ibid. 66. 

30 E. 1. Ac- 


ſuit receptor denariorum, the Defendant ſhall not ſay, that 
be hath accounted from ſuch Time to ſuch Time, but ought to ſhew certain for what Things he hath 
accounted. Contra where the Writ is, a tempore quo fuit Ball. 3 E. 3. Account 61. 


(d) Note ; This Writ lies but in Account, 


and therefore it is a good Plea to ſa 


fully accounted with the Plaintiff himſelf. 
or before Auditors, c. for after ſuch Ac- 
count made, the Action of Account is 
gone ; but he may have Debt on the Ar- 
rears or Balance of the Account. 7 H. 4. 
14. 34 H. 6. 43. but it ought to be before 
Auditors, aſſigned by him with whom the 
Account is. 29 E. 3. 40. 

(e) See 30 E 1. 127. accordant. 10 E. 3. 7. 
14 E. 3. Account 60. 19 E. 2. Brief 839. or 
829. Mich. 14 Fac. 1. Rot. 189. in B. R. 
See alſo 10 H. 7. 16. 14 E. 3. 11 H. 4 79. 
contr. 19 E. 2. Breif 893. 19 E 2 
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* mm 


bi 
1 
j 


_ — 


263 Writ of Account. 


pred A. fecerit te ſacur de clamor ſuo proſequendo, tunc ſum pred? B. quod 
fit coram Fuſtic noſtris apud Weſtm' in Quindena Paſc', Ec. oftenſ. quars 
non fecerit, & hab” ibi ſum” & hoc breve, &c. 
4E.3.pl.8. And a Prior or Abbot or Maſter of an Hoſpital ſhall have a Writ of 
14 H. 4 Ac Account againſt him who was Receiver or Bailiff in the Time of their 
LS Predeceſſor; and the Form of the Writ ſhall be ſuch: 
ibid. 97. 31 Prac* A. quod reddat I. Prioriſſe de S. rationabil” compotum de tempore, Ot. 
E. 3. Ac- hal Aliciæ guondam Prioriſſe de S. pradeceſſ. pred? I. & recept' denar ip 
2E. z . Aliciæ Prioriſſæ, &c. 
i che lies And another Writ thus: Prœcipe A. quod reddat. 
Action the 


Defendant ſaid that he was not Receiver of the Predeceſſor, and admitted good. 20 E. 3. Account 58 
Account lies againſt an Abbot notwithſtanding the Receipt was by the Predeceſſor. 


And another Writ thus: Præc A. quod redd communitati will” de W. 

rationabi] compotum ſuum de tempore, Ec. quo fuit receptor denar” ipſuus 
communitat in W. Et nifi, &c. Et pred' communitat”, c. 

And note, that the Writ of Account ſued in the County, may at g 
the Suit of the Plaintiff be removed into the Common Pleas by a Pore, 
without any Cauſe ſhewed in the Writ, but ſhall not be removed out 
of the County by the Defendant, without Cauſe ſhewed in the Pore, 
Ec. As if the Defendant plead a foreign Releafe, then it ſhall be ſaid 
in the Pone, Quia praditt defend” in placitand' in Cur” noftra in N. in qua 
loquela pendet per retorn brevis noſtri protulit quoddam ſcriptum acquietantie 
ſub nomine ipſius A. continens in ſe pref. A. omnes acc” quas verſus pref. B. 
def. ratione compoti præd babuit, eidem B. remiſiſſe in Cow' Linc” fat? ut 
dicitur, quod quidem ſcriptum pref. A. omnino dedixit, propter quod loquela 
ila in Cur præd ulterins deduci non debet, Fiat executio iſtius brevis, ſi 
cauſa fit vera, & aliter non. h 

vi. 4 E. 2. There is another Manner of Writ of Account founded upon the g 
3 „ Statute of Marlbridge, cap. 23. And that Writ lieth (a) where a Man 
holden, if he Ought to make Account as Bailiff or Receiver, and hath no Lands nor 

| hath any Tenements by which he may be diſtrained, but is vagrant in ſecret 
Land, it is Places, where he will not be found, then the Plaintiff ſhall have a Milt 


ſuffic ient; 3 25 | | 
bur chere he Of Account, which is called Nlonſtravit upon the Statute, and the Writ 


had in the is of this Form: | 
Right of his Rex Lic, Oc. Monſtravit nobis Prior de N. quod cum A. extiterit ballivis 


| 2 6 Fy ſuus in K. omniuum rerum & bonorum ſuorum cur” habens & admiuiſtrationeu, 
„and na 


ie e em A. compoto ſio non ſoluto ſubterfugia querens, latitat in haliva Nis 
be Tenant by 2e poſit venir & diſtringi ad reddend preef. Priori compotum ſaum pred, 
the Curteſy, Et quia de communi concilto regui noſtri proviſum fit, uod ſi ballivi, qui doe 
therefore not inis ſuis compotum ſium reddere tenentur, ſe ſubtraxerint, & terras cel 
ſufficient. fenementa nom habent per gue diſtringi valeant, per eorum corpora attaclitu. 
tur: Ita quod Vicecom in quorum ballivis invenient” eos venire fac” ad comp 
ſuum redd*. Tibi præcipimus, quod fi pred” Prior fecerit te ſecur* de 2 

wo 


(a) And note, that Lands of which he Iſſue, whether he had ſufficient Lards 
is ſeiſed in Right of his Wife, arc not 4 E. 2. Preif 791. in the fame Count]. 6 E 
Lands within the Statute, on the Point in 6. Breif $06, 

2 
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fro proſequendo, tune pred? A. attach ita quod eum babeas coram Fuftic', 
Cc. tali die, ad reddend pref. Priori compotum ſumm pred” ficut rationabi- 
liter monfirare poterit, quod ei reddere debet, &c. & babeas ibi, Sc. | 

But this Writ is not now in Uſe, becauſe that by the Statute of Neft. [118.] 
2. cap. 12. made after the Statute of Aſarꝭ ridge, Proceſs of Outlawry is 
given in a Writ of Account againſt Bailiffs and Receivers; but yet he 
may ſue a Monſtravit at this Day if he will: And the Form of the Writ 
of Montravit directed unto the Sheriffs of London is ſuch : 

Rex Vic Lond' ſalut'®. Monſtravit nobis A. quod cum B. extiterit recep- 
tr denerior A. ipſius & ball ſuus in N. idem B. compoto ſuo non ſolut in- 
terſugia querens latitat in Ball veſtra, &c. Et quia, Ec. vobis præcipimus, 
quod fi pred A. fecerit vos ſecur de clamor' ſuo proſequendo, tunc pred” B. 
attachiatis, ita quod eum babeatis coram Majore civitatis noftr” Lond” & vo- 
in in proxim' Huſt ingo vefiro Lond” ad reddend pref. A. compotum ſuum 
fredicP ſicut, E9c. Et babeatis, Ec. 

And the Receivers and Bailiffs may be put in one Writ in the Aſon- 
fravit, thus: Receptor denar' ipſius A. & ball ſuus in N. But if the Writ 
be ſued in the Common Pleas, then the Bailiff muſt be put, Sicut ball” 
ſus bs receptor denarior ipſius A. in N. 

(a) And a Writ of Account lieth againſt Guardian in Socage; but the ts 
Form of the Writ doth vary from the Form of the Writ againſt the account a- 
Buliff, Sc. and the Form is ſuch : . one ay 

; iliff and 
* oo Defendant ſaid, that he was Guardian in Socage and not Bailiff, and goed; per 32 E. 
Account 60. 


Rex Vic', Oc. Si A. ſecerit, Oc. tunc ſum”, Sc. B. quod fit coram Ju- 
k”, Cc. oftenſ. quare cum de communi concilio regni noctri proviſ. ſit, quod 
nodes te rraruu & tenementor (b) que tenentur in ſocagio hæred' terrarum 13 E. 3. Ac. 
& terr-mentorum illorum (c) cum ad plen” ætat' pervenerint, reddant ratio- count 7). 
eil compotum ſuum de exitibus de terris & tenementis illis provenientibus 
tempore quo cuſtod“ illam habuer” ratione minoris etatis bæred' prædictꝰ 
n B. praf. A. rationabil” compotum ſuum de exitibus provenient* de terris Notwith- 
C tenementis ſuis in N. que tenentur in ſocagio, & quorum cuſtod idem B. 3 that 


taut dum præd A. infra tat fuit, reddere conf. ut dic” & ideo, c. — in 

| Droit, if tho 
* bath the Occupation or Manurance of the Land, the AQon lieth, per 32 E 3. Account 59» 
x. 23. 


(a) And 


„) No Capias or Exigent lies in Ac- in Chivalry per Deſendentem & non in Sccagio. 
b. agwinſt a Guardian, 1) E. 3. 50. but 11 U. 6. 5. 

4 Detendant comes in by Capias, he (c) And ſo note; The Occupation charges 
1 de put do aner, for it is only a him, though he be not Prochein amy, 29 EK. 
n 29 F. 3. 3 5. 4 E. 3. 107. accordant, But it ſeems 
SH. And- therefore 't is a good ITue, .ontra if he held in Chivalry, although the 
: non t'n-»tur in e 1140 13 E. 3. Ac- Party has no Colour. 13 E. 3 · ibid. 77 C 
Wat 77. 22 E. 4. 5. chat they are held Lis. 89. 
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vi. old N. B. (a) And if a Man during the Minority of the Heir enter into the } 
9. and after Land of the Heir which he hath by Deſcent, and take the Profits to the 
_— Uſe of the Heir, the Heir at full Age ſhall have an Account againſt him 
mentofDow- as Guardian for the Profits received until he come to the Age of four. 
er by Infant. teen Years; and for the Profits received after the Heir comes of the Age 
16 E. 2. AC- of fourteen Years, he ſhall have a Writ of Account againſt him as Bal. 
„ liff, and not as Guardian; for he cannot be Guardian longer for Socage 
| Dyer 137. Lands but till fourteen Years of 7 —ꝙ— But the Heir ſhall not have an 
| Action of Account againſt him as Guardian, until the Heir be of the 
full Age of Twenty-one Years, and that by the Words of the Statute, 
6 E. 3. pl. 12. which are Qui cum ad ætatem pervenerit, &c. But he ſhall have an Action 
« Cale con-. of Account againſt him as Bailiff during his Nonage, at what Time he 
will againſt him who taketh the Profits of the Land which he hath 

by Diſcent, be he Guardian in Socage in Right, Ec. 
And a Writ appeareth in the Regiſter, that if a Man be found in C 
A upon his Account, and the Party Plaintiff (b) do arreſt him in 
London for thoſe Arrearages, then he may ſue a Writ in Chancery di- 
rected unto the Sheriff, rehearſing the whole Matter, commanding the 
Sheriff to detain and keep in Priſon him who is ſo arreſted, until he 
hath ſatisfied and paid the Arrearages. And it ſeemeth by the ſame 
Reaſon, that if a Man ſue an Action of Debt upon Arrearages of Ac- 
count before Auditors, and hath the Party arreſted, that he ſhal! have 


r 


a Writ out of the Chancery unto the Sheriff, to keep him in Frilon un- fu 
til he hath paid thoſe Arrearages; but I conceive this Writ doth 1 
| not C 
110 
: del 
(a) If one enters and claims the Land they were at Iſſue on the Age. 29E x 5. A0 
as Guardian in Chivalry, where the Land See 18 E. 2. Account 120. See a Feme | 
is held in Socage, he ſhall be only Bailiff Guardian in So'age took Husband, Ac- | 
to the Infant. 28 A. 13. 34 A/ 10. and count lies againft the Baron Sole, for the an 
the Heir may have Account againſt him Profit taken after the Coverture, bu! for 
as Guardian in Socage. 10 H. 6.7. per thoſe before, againſt both. 8 E. 2. br 
Cott. 41 E. 3. Account 35. 32 E 3. Account $47. See 2 H. 4. 12, a. per Hanf. a Man 
9. And note; the Account of Guardian diftrains, &, in his own Name, and after (a 
in Socage is only for the Iſſues of the makes Conuſance as Bailiff, he ſhall not he y 
Land, for if he receive other Monies, he have Aid of the Lord. 7 H. 4. 34. If obe kei 
ſhall be charged as Receiver. 32 E. 3. Ac- receives Rent from my Tenants without Vr. 
count 60. my Aſſent, Account lies, & 1 unge Ne- kei 
Note; The Power of a Guardian in So- ceiver ſhall not aid him. 4 H. J. Breif 65 (h 
cage is gone by the Taking of a Husband (b) Note; If the Defendant plesde n e 
by the Infant, and yet they ſhall have Ac- Bar, and it is found againſt him, be ſhall it ſt 
eount againſt the Guardian, if he conti- be awarded to the Fleet, inftanter, 39 E Com 
nues after. 10 R. 2. Account 132. See Lit. 35. but if the Plaintiff there leaves hin Def 
27. contr. 4 E. 3. Account 107. 12 H. 7. 26. without accounting, he may have a Km Nad 
16 E. 2. Account 20. 29 E. 3. 5. contr. See facias againſt the Plaintiff; and if the Plain- Cour 
alſo 33 H. 6.2. 2 H. 4-12. That it lies tiff does not come at the Day, the Dew ned. 
not againſt a Diſſeiſor. | dant ſhall be diſmiſſed, and thered? 1 % 10 
If a Feme Guardian in Socage takes Plaintiff has loſt the Advantage 0 15 ds. x 
Husband, Account lies againſt both; and Judgment; and per Anſbam, o the Nn (4 
note; the Age there was tried by InſpeQi- alſo. 18 E. 2. Account 123. SCC | H. ly E 2, 
on; quere 18 E. 3. 55. it lies till the full but if he will not account, the _— : when 
Age of the Heir, except the Cuſtom en- may pray Judgment according to the Ac 7 
adics | 


the Infant at fiftcen, and therefore 
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not ſtand in Law, that he ſhall be kept in Priſon without anſwering 19 H. 6. 4. 
unto the Suit commenced againſt him. ; 

n A Man may have a Writ of Account againſt a Woman as Receptrix 14 H. 6. 4. 
Jenariorum or againſt a Chaplain, but not againſt an Infant (a). 19 H. . — 55 e- 
6. 5. 3 E. 4. 40. 15 E. 4. 16. cor. 3 

A Man may have an —— againſt one as Bailiff of a Court or 
dred (b). 13 H. 4.8. 1 H. 5. 2. co. | 

1 And ; Man mal have an Account againſt a Prior upon a, Re- 1 3 
ceipt had by his Commoign, but there the Writ doth ſuppoſe that he 4 E. * 
himſelf did receive the Money, Ec. and ſhall not ſay, by the Hands of 4% E. 1. but 
his Commoign. And ſo a Receipt made by the Husband, by the Hands ; E. 3. 21. 

of his Wife, is his own Receipt, and the Writ and the Count ſhall ſup- Account 100. 
poſe that he himſelf did receive, &c. without ſaying by the Hands of ent. 
the Wife; but it is otherwiſe if a Prior or Husband receive Money of a 
Stranger, then the Count ſhall be that he received by the Hands of the 
Stranger, Sc. But the Writ ſhall be general, Tempore 45 ſuit receptor 
denar”, without ſaying by whoſe Hands, but he ſhall ſhew that in the 
Count or Declaration. 

G And if a Man deliver Goods or Money beyond Sea to deliver to him 41 E. 3. 9, 12, 
again in England at a certain Place, he ſhall have an Account for thoſe 

oods, c. 
And if a Man deliver Money to one upon Condition, that if he do 41 E. 3. 10. 
ſuch a Thing, he ſhall have the Money, if not, then he who delivered 12 H. 4 18.: 


it ſhall have it again; if he perform not the Condition, he ſhall have an ** 8 H. 4. 


p 75. Skreen. 
Account againſt him for the ſame. | 21 E. 3. Ac- 
(d) If two have Goods in Jointure, or in Common, and one of them count 66. 


deliver the Goods to one to render Account, he alone ſhall have an 

Action for them (e). | 
| If two have a Ward, and one take all the Profits, the other ſhall have 43 E. 2. 21. 
an Account againſt him (f). P. 45 E. 3. 45 E. z. 20. 


(a) If 


(a) In Account, it is a good Plea to ſay 
de was under Age at the Time of the Re- 
beit. 21 E. 3. 7. See the Form of the 
Writ againſt Baron and Feme, on a Re- 
keit by the Feme. Dyer 202. _ 

(d) Or of a Neif. 2 H. 5. 2. 47 E. 3. 16. 
(e) The Count ſhall not abate, but when 
it ſuppoſes a Reſceit by the Hands of the 
Commonk, or Feme of the Plaintiff, or 
Defendant ; but it ſhall not ouſt che De- 
kndant of his Law. Bur it ſeems the 
Count is good, ſuppoſing the Reſceit im- 
ncviate in ſuch Caſe. 13 H. 4 8. 2 H. 5+ 
+ 10 E. 4 6. 15 E. 4 16. See 4 E. 5. ph. 
5 5 E. 3. pl. 6. cont”. 

(a) dee Centra 13 E. 2. Account 158. 15 

. Acornt 119. 31 E.1. Ar 126. 
where one Jointenant alone vas Bailiff. 

(e) 12 H. 4. 18. per Trem. 

(f) Viz, Where he was his Bail:f. 21. 

3 63. Accaunt 66. 14 E 3. Acicunt 10. 


30 E 1. A-count 127. 31 E. 1. Account 126. 
And ſee there a Summons and Severance 
in Account. See 17 E. 2. Account 122. 47 
E. 3. 22. 49 E. 3. 28. 

Note; In Account by C. againſt B. as 
Receiver by the Hands of D. the Defen- 
dant pleads that 4. made the Plaintiff and 
Defendant his Executors, and that D. was 
indebted to A. in ſucha Sum, and that the 
Defendant received it. Reſolved, 1. That 
Account does not lie by one Executor a- 
gainſt the other, for the Poſſeſſion of the 
one is the Poſſeſſion of the other. (2.) 
That it is no Plea here, if he does not 
ſay that he received the Money to render 
an Account, c. for one Piece of Mone 
cannot be known from another; but it is. 
otherwiſe in Treſpaſs or Detinue of Chat- 


tels which may be known. 11 H. 4 79 
13 H. & 1» | | 
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[i19.) (a) If the Husband hath received the Profits of the Wife's Lands, A 

10 fl. 6. 11. and die, the Wife ſhall not have a Writ of Account of the Profits nor of 
the Rents, during the Coverture againſt the Husband's Executors. 
4 E. 3. 1). (b) If a Receiver or Bailiff make a Deputy, yet the Action of Ac. B 
Fitz. Account count ſhall be brought againſt the Receiver or Bailiff themſelves, and not 
97. againſt their Deputies; for the Deputies receive the ſame to their 
| Maſters Uſes. 

11 R. 2. Ac He who is Surveyor or Controller of Lands, ſhall not be charged in C 
count 48. Account (c). | 


4E. 3+ 
Account 34. 12 E. z. ibid. 75. & 13 E. 3. ibid. 76. 


6E.3.3-Ac- An Apprentice ſhall not be charged to Account by a Writ of A 
8 E. 3. Ac- count; but the Maſter ſhall have a Writ of Account againſt a Servant 
count 9g. Who is ſent to receive Money, Ec. if he be Receiver (d). 


Vi. Account 
as Receiver, the Defendant ſaid that he was his Apprentice, and no Plea, but he was forced to at- 
ſwer to the Receipt, | 


(e) The Pariſh Prieſt ſhall not be charged for the Offerings offered by g 
a Writ of Account, if it be not otherwiſe agreed betwixt them, . 
for the Clerk holds the Veſſel in which they are put. 6 E. 6. pl. 7. 

If the __ grant unto a Town the Toll of the 'Things ſold in the p 
ſame Town, for the Walling of the Town, and other neceſſary Things 
in the Town, and there be Collectors to receive the ſzme, if the Col- 
lectors will not render Account thereof, they may have a Commiſſion 
out of the Chancery to enquire of the Receipt of the Toll-Money, 


and the Receivers, and to hear and determine rhe ſame, and to hear "A 

their Accounts, and a Writ of Attendance unto the Sheriff, to return a 75 

Jury before the Commiſſioners. Wh 

oy 
oy 

Writ of Debt. 

| (a 
C. Fr by: 79- „ of Debt properly lieth where a Man oweth another a certain G * 
1 Sum of Money by Obligation, or by Bargain for a Thing ſold, f 0 
mercement by Contract, or upon a Loan made by the Creditor to the Debtor, and Rent 
in Leet. | the 104 
22 H. 6. 56. ; Or it 
13 H. 7. 3. in Debt againſt Succeſſor upon Account to his Predeceſſor, which comes to the Uſe of mou 
the Houſe, the Writ ſhall be in the Debet. | 7 
a b 

(a) See 11 R. 2. Account 49. For Rent (e) See 41 E. 3. Account 34. 11 E 5 5 h , 
iſſuing out of a Freehold, by one during 75. 13 E. 4 bd 56 5 RY 1325 ay 

the Coverture, the Feme ſhall have Ac- (d) If they are not in a ſealcd. 29 80 
count, and not the Husband's Executors; E. z. 20. 8 Z 3. 261. : in Ex 
contra of other Reſceits. (e) 25 E. z. 46. But if he was bis Pr” a, 

(b) And the immediate Bailiff ſhall have curator of the Church, to receive to his TY: 
Account againft his Deputy. Note; He Ule the Offerings, Sc. Account lies it” his E. 
ſurmiſed that he had accounted. See 4 E. the Time that he was Ba#iows Ecleſ<- 5? Erecu 
317. S 8. 11 R. 2. Account —, 22 3. 1. 25E. 3 46. lies a”: 


v 
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K the Debtor will not pay the Debt at the.Day appointed that he ought 
to pay it, then (a) the Creditor ſhall have an Action of Debt againſt 
him bor the ſame ; and it may be ſued in the County before the Sheriff 
by Juſtices, as well as in the Common Pleas ; and the Form of the Writ 
is ſometimes in the Debet and Detinet, and ſometimes in the Detinet 
only, and not in the Debet, and if it be (b) in the Debet it ſhall abate. It 
ſhall be always in the Debet, and Detinet, when he who makes the Bar- 
gain or Contract, or lends the Money, or he to whom the Bond is 
made, bringeth the Action againſt him who is bounden, or Party to the 
Contract (c) or Bargain, or unto the Lending of the Money; and Money x, Debt a- 
delivered by the Writ. But if a Man fell 20 Quarters of Wheat, or — Huſ- 
a Horſe ; if he bring Debt for the Horſe, the Writ ſhall be in the De- band and 


tizet only, and the Form of the Writ ſued in the County before the Wite for a 


, Debt before 
Sheriff for Money, is ſuch : Coverture, 
the Writ 

Hall be Debet and Detinet ; ſo in Debt againſt or for the Sueceſſors in Reſpedt of Obligation made to 


the Predeceſſor, 47 E. 3. 23. 40 E. 3. 16. 9 E. 4. 41. 47 E. 3: 23. If the Heir be to bring Debt, 
it mall be in the Detinet. 
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(d) Rex re 6:77 ſalutem. Præcipimus tibi, quod Fuſticies A. quod juſte 
& ne dilatione redd B. 20 5s. quos ei debet ut dic ſicut rationabilit' mon- 
trare poteſt, quod ei redd' debet ne amplius inde clamorem audiamus pro deſectu 
jifitie, Sc. Teſte, Oc. 

And if the Writ of Debt be for other Goods or Chattels than Money, Ant. 30. 
then the Writ of Debt ſhall be ſuch : 

Rex Vic, Oc. Precipinus tibi, quod juſt” A. &c. quod" redd B. — 
an librum, vel quendam cyphum, vel quendam 09:5; vel duos aguos pretii, 
ve, quem vel quos vel que ei injuſte detinet ſicut, Ec. 

And if a Writ of Debt be brought in the County before the Sheriff 
oy Fufticies, the Plaintiff may remove the Plea unto the Common Pleas 
oy a Pone, without ſhewing Cauſe in the Writ : But the Defendant ſhall 

N n ? not 
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(a) See Debt and Detinue of Things See 19 N. 8. 8. 10 H. . 5. E. 1. 
ought againſt Executors by ſeveral Pre- 41 E. 3. Brief 54. 47 E. h = 22 E. 4. 2 


4221 in one Writ. 11 HF. 6. 48. 12 H. 6. 1. That a Writ of Debt lies for a Fine to 


þ 


Mate; If Leſſee for Years rendring the King, vide ant. 96. 
Kent makes his Executors and dies, Debt Tho! W. 2. cap. 11, gives an Action a- 
vs apainſt them in the Detinet. 10 H. 7.5. gainſt the Gaoler that lets out of Priſon 
en may be in the Debet and Detinet. 11 Hl. one committed to him for Arrearages of 
6. 16. but by Haygraves's Caſe, it ſhall be Account, yet if one be committed to him 
de Dehet only. 5 Co. It is good either upon Condemnation in Debt, and he lets 
7 | for the Occupation. 14 H. 4. 29. but him go at large, he ſhall have an Action 
' Leſlee for Years of a Rent dies, for of Debt againſt him, cho' the Statute be 
e Rent incurred after his Death; it lies penal. Ploed. 173. 4. 
9% Detinet. 11 H. 6. 36. (e) See 30 E 3.16. 11 H. 7.6. Vide in- 
ee 14 II. 4. 28. "Tis ſaid by Fort. that fra M. 19 H. 8. 10 H. 7 8. 22 E. 4 21. 
1 Lxccutor may waive a Leaſe for Years (d) Note; On a Fuſti.ies, tho Sheriff 
o the Teſtator, rendring Rent. See cannot award a Capias or a Ca. Sa. as it 
it H. 6. 36. "Cis laid, if « Termor makes feems, nor if the Suit be removed by Pone 
— Exeeutors, and dies, and one of the into C. B. and the Sheriff return Nil ba- 
W occupies the Term, that Debt bet, the Court cannot grant a Cazias ; but 
© azanſt him alone in the Debet and De- tis otherwiſe on a Replevin removed, wt 


itt. Vide Poft. NI. ſupra. 3 H. 6. 54. Stat. 25 E 3. cap» 17. 
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29 H. 8. 8. 
Vide ſupra. 
H. Oc. ib. | 


Mrit of Debt. 


not remove the Plea out of the County without ſhewing Cauſe in the 
Pone, and yet in the End of the Writ it ſhall be ſaid, Fiat execut isi 
brevis, ſi cauſa ſit vera, aliter non. And the Cauſes wherefore the De. 
fendant may remove the Plea, are many, as appeareth in the Regiſter, 
One, if the Defendant plead a foreign Plea, which cannot be tried in 
the County, Sc. Or if the Defendant ſhew that he, before whom the 
Plea is depending, doth maintain the Plaintiff, or favour him, Gs. 

And if the Plea of Debt be ſued within any Liberty, or Court of any 
Borough or City, Ec. the Plaintiff may remove the Plea by a Rec. 
dare into the Common Pleas without ſhewing any Cauſe in the Wrir 
But if the Defendant ſue to remove the Plea by a Recordare into the 
Common Pleas, out of any 'Town or City, he ought to ſhew Cauſe in 
the Writ, as before is ſaid. And if the Sheriff remove the Plea out 
of the Court by a Pone at the Suit of the Defendant or Plaintiff ; and 
afterwards the Bailiffs or Officers of the Court proceed in the Plea, and 
give Judgment, and award Execution, Oc. then the Defendant or he a. 
gainſt whom the Judgment is given, and Execution awarded, ſhall have an 
Attachment againſt the Bailiffs, or thoſe who ſo proceeded to Judgment, 
Dc. to anſwer as well the King for the Contempt, as the Party his Da- 
mages, Cc. And the Form of the Writ of Debt in the Common 
Pleas is, 

Rex Vic, &c. Precip” A. quod juſte, Ec. redd B. C. s. quos ei debet & 1 
iujuſte detinet ut dicit. Et niſi fecerit, & præd' B. fecerit, Ec. tine ſun 
per bonos ſum præd A. Ec. 

(a) And the Rule in the Regiſter is, Qod in brevi de debito de catallis ll 
numquam dicit quod ei debet. And if the Debt be brought by Executor; 
for a Duty due to their 'Teſtator, the Writ ſhall be Qs ei detinet, and 
not Debet & detinet, becauſe they were not Parties to the Contract. 
And ſo if Debt be brought by he roller againſt Executors for the 
Debt of the Teſtator, the Writ ſhall be, Os ei detinent, Gc. and not 
Debent & detinent, although by the Writ he demand Money, viz. 200% 
or other Sum of Money. 

If a Man make B. and a Monk his Executors, and is indebted un- 4 
to another, the Action of Debt ſhall be brought againſt B. and tc 
Abbot and the Monk; and the Form of the Writ ſhall be ſuch : gee 

c 


(a) Note; The Judgment is for the 
Chattels or the Value, and ſo Conditional. 
Sce 50 E. 3. 16. 9 E. 4 49. Raſt. Entr. 174. 
Co. Lit. 90. 

If judgment be given either for or againſt 
Executors in Debt for a Duty due by the 
Teſtator, the Writ brought on ſuch Judg- 
ment ſhall be only Detinet. 11 H. 6. 56. 
adjudged. 10 H. 7. 5. 11 H. 6. 36. So if 
the Executors aſlign Auditors to the 
Teſtator's Acconntant, Debt on the Ac- 
count ſhall be in the Detinet only. 10 V. 7. 
61. 11 H. 6. 17. 20 H. 6. 4. Sce 2 II. 4. 13. 
Note the Reaſon of thoſe Cales, where 
the Foundation of the Adion appears of 


Neceſſity to commence in the Teſtato!, 
the Writ ſhall be in the Detinet, 1 ſures * 
So if they (the Executors) bring Deb! © 
a Judgment given in Treſpaſs brought bf 
them of Goods taken out of the Poſſe. 
of their Teftator ; contr. if it was De b. 
1 ge extra cuftodiam ſua ; fer Park. 

ur if they take an Obligation for? 
Contract made to the Teſtator, or if the 
ſell Goods of the Teſtator, it ſhall be Dy 
bet and Detinet, becauſe the Commenc© 
ment of the Adion was in the Execuio 
20 H. 6. 415. b. That it ſhall be in ths 
Detinet adjudged, Sce 17 E. 3. Brief 37+ 


Writ of Debt. 


Precip” B. execut teſtamenti S. & Abbati de C. & frar? A. de C. con- 
eanonico ejuſd Abbat*- de C. coexecut præd B. teſtamenti præd 201. And if 
they bring an Action the Writ ſhall be: Præcip D. Sc. gd redd' B. Joinc er in 
execiit teſtamenti S. & Abbat” de C. fratri A. de C. coucauon ejuſdem Aion 75. 
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bat de C. coexecut* pred? B. teſtamenti preditt. Alber 
And if a Man be bound unto B. and an Abbot in 20. and B. years to a 
dieth, his Executors and the Abbot ſhall join in the Action of Debt, ſecular Man 
and the Writ ſhall be ſuch : Lit. 61. _— Ab- 
Precip” C. Ge. quod juſte, Ec. redd' B. & M. execnt* teſtamenti R. & no Kr“ 
Ab? de C. 101. Oc. quas, Sc. Et ni ſi, Sc. & pred execut & Abb. fe- hold. See 15 
cerint te, &c. Eliz. Plow, 
And if a Writ of Debt be brought againſt the Heir upon an Obliga- 441: 3 
tion of his Anceſtors, the Writ ſhall be ſuch : Præcip' A. de S. f & ner hall be 
ber” B. quod redd', Oc. (a). charged. 
(b) And if there be divers Heirs, then the Writ ſhall be, Præcip' A. 


H. 7. 8. Keb. 


ie S. fratri & uni hæred' B. & B. conſauguiueo & alteri hered ejuſdens 


B. Oc. 


Writ ſhall be ſuch : 


(a) See a Petition in Parliament apainſt 
trarging the Heir in ſuch a Caſe, Parl. 25 
E. 3. No. 35. Note; the Words Fil' & 
ed were omitted, yet held good. 10 
. 3. 15. yet 'tis otherwiſe, if the Writ 
x Flio & h redi apparenti, and he counts a- 
zun ſt him as Son and Heir generally. Paſ. 
El. Rot. 245. Newdigate's Caſe, 32 E. 3. 
ef 289. and it ſhall be in the Debet. Ib. 
294. 

'v) See 11 H. 7. 12. 11 E. 3 Debt 7. 
% E z. 6. . 

©) Sce 11 H. 4. 71. per Hanf. without 
that he is Ordinary of the Place. 

E. 2, Brief $22. that it does not lie 
Common Law, Dyer 297. Vide contr. and 
Ne; where "tis againſt the Biſhop only 

«me Goods which he adminiftred with“ 
g us Dioceſe, adjudged otherwiſe, - and 
de, it the Ordinary adminiſters 100 l. 


6 
4 


And if a Man be in Debt, and die inteſtate, or the Executors refuſe 
to be Executors, for which the Goods come to the Hands of the Ordi- 
nary, the Creditors ſhall have an Action of Debt againſt the Ordinary 
by the Statute of Vet. 2. cap. 19. and the Writ ſhall be ſuch : 
(c) Precip. A. Epiſcopo Lincoln' ad cujus manum bona & catalla que 
fer” B. qui obiit inteftatus, ut dic', devener”, quod juſte, E9c. redd', Oc. 
And if the Goods come unto the Hands of the —_— and afrer- 
wards the Ordinary maketh Executors, and dieth, the 
ve an Action of Pebt againſt the Executors of the Ordinary, and the 


reditor ſhall 


Precip” A. de B. & C. de T. execnt” teſtamenti magiſtri R. de P. un- 
ter Decaui Eecleſiæ beati Petri Eboras” & cuſtod' ſpiritualitatis Archiepiſc' 
N n 2 Eborac* 


and afterwards commits Adminiſtration, 
he is yer liable. 12 R. 2. Adminiſtration 21, 

See 17 E. 2. Brief $22. the Writ was 
brought againſt the Dean himſelf as Guar- 
dian, Sc. and they were at Iſſue thereon. 
See 11 E. 3. Exe utor 77. where a Writ 
was brought againſt the Executors of a 
Dean. Ald. doubted. For by him here the 
Executors are to be charged, for that the 
Goods of the Inteſtate came to the Hands 
of the Ordinary, and yet it ſeems they 
are not chargeable as Executors of the 
Ordinary, no more than the Executors of 
an Adminiſtrator, See Brudenell's Cale, 
5 Co. 9. 

Note, The Stat. Weſt 2. cap. 21. 31 E. 
3. 11. Adminiſtrators and the Ordinary 
charged in the ſame manner, viz. as Exc- 
cutors. Sce 24 E. 3. 54. Rot. Parl. 9 E. 2. 
M. 5. Dyer 271. 
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14 H. 3. 30. 
ſo againſt 
Guardian o 
the Spiri- 
tualties. 


Writ of Debt. 


Eborac ſede vacante, ad cujus manus bona & catalla que fuer E. de B 
gui obiit inteſtat', ut dicitur, devenerunt, quod juſte, Ec. redd', Oc. (a). : 
And it appeareth by the Regiſter, that in Ano 16 E. 3. the Plaintiff 
was (b) anſwered unto ſuch Writ which he brought againſt the Execy. 
tors of the Ordinary. | 
And there is a Writ of Debt in the Regiſter for the Ordinary, a. 
gainſt him who was indebted unto him who died inteſtate. But the 
Opinion of the Sages of the Law at this Day is, that the (c) Ordinary 
ſhall not have an Action of Debt againſt thoſe who were indebted to 
the Inteſtate, becauſe the Action is given to the Adminiſtrator, and 
the Ordinary may commit Adminiſtration of the Goods (d) when he 
pleaſeth. But before the Statute of 31 E. 3. cap. 11. the Adminiſtrators 
could not have an Action of Debt againſt the Debtors, wherefore it was 
then thought Reaſon, that ſome Perſon ſhould have the Action for thoſe 
Debts, Sc. But the Ordinary at this Day may have an Action of Trel. 
paſs for taking of the Goods out of his own Poſſeſſion, but not for 


taking 


(a) Quod juſte, &c. Note; this Clauſe is &c. and ſo agreed per omnes. 11 H 4.73. 
where the Executors refuſe. Reg. 141. and Lib. Intr.— And therefore the Adi 
Dyer 236. 6 Eliz. 280. 4. 11 E. 3. Bro. Exe- on againſt them is founded on the Stat. | 

cutors 161. Fitz. 77. 17 E. 2. Brief 822. as well as the Action for them, and there- Re 

(b) Note; This Writ here is miſtaken, fore he that adminiſters de ſon Tort, ſhall 
for the Writ which he ſpeaks of is brought not be called Adminiſtrator, but Execu- | -{ 
againſt the Deacon himſelf. 16 E. 2. and not tor. 35 EH. 6. 31. per Moile: | 
againſt his Executors. 16 E. 3, See 11 E. The Form of the Count is, cui Admini- 4 
3. Executors 77. ſtratio, c. per I. S. Official boi illius er- n 1 

(e) Sec 7 H. 4. 18. 18 H. 6. 23. accor- dinar. apud S. poſt Mort prædict G. commiſe any 
dant. And therefore, if A. be indebted to fit ; ſo that it is neceſſary for the Plaintiff 
B. and B. to C. and B. dies Inteſtate, C. to ſhew that the Defendant was made Ad- 2 
cannot attach the Debt of B. in the Hands miniſtrator by the Ordinary in his Count, 0 
of the Ordinary by the Cuſtom of Lond. elſe tis not good. 44 E. 3. 16. per Cur. 11 
Dye» 247. Quere Kelw. 127. if he can re- H. 4. 73. per Thorn. Hill and Cul. cori. 
leaſe the Debt. See 16 E. 2. Executors 77. Hankf. See contr. 9 H. 5. 7. for tis ther? 
per Tr. ſaid, that it ſhall be intended to be com- 

(d) Even by Pare; Lure 9 H. 5. 5. he mitted by the Ordinary; and for that 1! 
may repeal it, and therefore the Commit- may be ſo intended, you need not coun: 
ting the Adminiſtration transfers the Power on a Commiſſion by the Ordinary in an 
from the Ordinary to the Adminiſtrator, Action againſt them. 35 H. 6. 46. (See 7. 

and therefore the Adminiſtrator ſhall have Fon.) alſo the Ordinary's Right might 
Treſpaſs for a Treſpaſs done to the Goods, thereby be drawn in Queſtion 37H. 6 
or Debt for Rent Arrear, before the Ad- 27, and therefore in this Caſe 'tis no Plcs 
miniſtration committed, and after the to ſay Nungque Adminiſtrator ne ungut At 

Death of the Teſtator, for the Law ad- miniſtrator come Adminiſtrator ; but only that 

judges him Adminiſtrator ab initio. 18 H. Adminiſtration was not committed to him. 

6. 23. 35 H 6. 38. 9 H. 5. 5. 11 . & 13) 

Note; No Account lay for an Admini- Hill, and if the Defendant pleads that 
ſtrator at Common Law. 19. E. 5. Admi- Adminiſtration was committed to him, and 
ftrater 20. alſo at Common Law, before J. S. not named, to which he agreed, the 
the Stat. 31 E. 3. cap. 11. the Ordinary other ſhall not ſay that J. S. never adm len 
might commit Adminiſtration, and there niſtred, without traverſing the Commiſſion 
fore he ſhall be diſcharged for doing it. of the Adminiſtration, or the Agreement! 

Pls. 280. and Debt was maintainable a- bur *tis otherwiſe, if ſuch Agreement 

gainſt them, but not by the Name of Ad- not ſurmiſed, for there per Cur, tis a f 

miniſtrators, but as Executors. 38 E. 3. Iſſue, that I. & never adminiſtred. $ EC te Er 

21. end the Action is given againſt them. 2. 9 H. 6 6. 20 H. 6. 1. l 

as. Adminiſtrators, by the Stat. 31 E. 3, 


* 
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taking them out of his Poſſeſſion who died inteſtate, as Adminiſtrators — 
have. 

1 1 a Man be retained in England to do Service beyond Sea, receiving 
10 J. per Au. he ſhall have an Action of Debt in England where the Re- 

iner was. 

F K. 2 Man marries a Woman who is in Debt to divers Perſons, the 48 E. 3. 1. 
Husband and Wife ſhall be ſued for the Debts, living the Wife: But if 49 E. 3. 25- 
the Wife die, the Husband ſhall not be charged for the Debt after the — S 
Death of the Wife, if the Creditor of the Husband and Wife do not 8 E. 4. 11. 
recover the Debt during the Coverture, which was due by the Wife F. Dett. 168. 
before the Coverture : For then, altho' the Wife dieth, yet the Hus- 


band ſhall be charged for that Debt by that Recovery after the Death 
of the Wife. 2 Wy 


G (a) A Man ſhall be charged in Debt for the Contract of his Bailiff or 2K 3. Fitz. 


Servant, where he giveth Authority unto his Bailiff or Servant, to buy Dett. 3: 


and ſell for him : And fo for the Contradt of the Wife, if he give 
ſuch Authority to his Wife, otherwiſe not. 

y Ifa Man leaſe Lands for Years rendring Rent (b), and for Default ß. 
Payment, that he ſhall re-enter ; if he : re-enter in the Land for not 1 * 
Payment of the Rent, yet he may have an Action of Debt for the paper 3. 7. 
Rent, for which he doth re- enter, and in the Writ ſhall recover the Debt 10. 
Rent, for which he re- entred. 


(e) If a Man bind him and his Heirs unto another in 20 J. and dieth, 14 E. 3. Debt 


# 


n Fee-ſimple from his Anceſtors, otherwiſe not. But if a Man be ng 


wunden in an Obligation to one and his Heirs, and the Obligee dieth, his Heirs, 
is Heir ſhall not have an Action of Debt upon the Obligation, but his and holden 
Executors. Poſt. 122. G. 2 the Heir 


ſhould not 


| have Debt 
wing the Executors. 9 H. 6. 58. The Heir ſhall not have Detinue for a Deed bailed by his Father. 


9 H. 6. 4+ 48 E. 3. 12. It is ſaid, that if the Ordinary do not commit Adminiftration, the Heir 
tall have Debt. ; 
| (a) If 


4) But if the Bailiff in that Caſe makes Son enters after the Death of the Father, 


he Heir ſhall be charged to pay the ſame, if He have Lands by Deſcent 235, Man 


Contra without any ſpecial Authority, 
ud it comes to his own Uſe, Quere 2 U. 
Debt 8. 34 E. 1. Debt 6. 163. 13 H. 4. 
bat 179. 21 H. 7. 4. See a Diverft be- 
"Ween an 123 for Goods and the 
coming of them to the Uſe of the Maſter. 
dee 27 H. 8. 2 
(d) So if he makes a Leaſe for Life 
"ring Rent, and ſurrenders, Sc. 17 
E 3 48, 73- 18 E 3. 10. 30 E. 3. J. 38 
5 10. contr. by ſome, 19 H. 6. 42. for the 
-entry is not & Penalty, fo of a Nomine 
ere. See 39 E. 3. 22. 18 E. 3. 9. 19 H. 6 
4 6 H. 3. 3. 
10 See a ſpecial Judgment againſt the 
— ou a Nil dicit. Dyer 344. when againſt 
* Executors of the Heir; ſo if the eldeſt 


and dics, Debt lies againſt the younger 
Son, as Heir to the Father. Dyer 368. Note; 
A. ſeiſed of one Acre at Common Law, 
and 3 Acres in Gavelkind, obliges himſelf 
and his Heirs by Bond to B. and dies, ha- 
ving 3 Sons C. D. and E. E. aliens his Pur- 
party, B. brings Debt againſt C. and D. 
and pending the Writ, E. repurchaſes. 
(I.) If the Elder had not Aſſets at Com- 
mon Law, it ſeems of Neceſlity, that the 
Writ ought to be againſt all of them. 11 


H. 9. 12. 38 H. 6. 22. and ſo of a Vouchee, 


for they are in eodem gradu. (2.) If the 
Elder took by Diſcent at Common Law, it 
ſeems that he ſhall be charged Sole; Hrn. ; 
for thereby his Purparty in Gave ind 
ſhould be.alſo liable, and therefore ad · 


judged» 
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vere outlawed, and two purchaſe a Char- 
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18 £9 3h 2 (a) If any Man promiſe to one 20 J. to marry his Daughter, and he x 
—_ 4 marrieth her, he ſhall have an Action of Debt againſt him upon that | 
| = if ir be Promiſe. H. 31 E. 3. 5 
| by Deed. 5 (b) If a Parſon have an Annuity in Fee in the Right of his Church, 
| E. 4. 322 and the Annuity is behind, and the Parſon dieth, his Executors ſhali . 
nent _ have Debt for the Arrearages of the Annuity in the Life of th; 1 
ae. 21 H. j. Teſtator. | ir 
5. 7 H. 6.19, If a Man grant to one a Rent in Fee, and further grant, that if the \ : 
11 H. 5. 95. Rent be behind, c. that he ſhall forfeit for a Penalty 40 5. to the if 
| rang} Grantee and his Heirs, if the Rent be arrear, the Grantee ſhall haye H. 
he may di- Debt for the Penalty. And ſo the Heir ſhall have the Penalty, and 18 
18  Arainfor the ſhall have Debt for the ſame, becauſe it is an Inheritance, and perhay; bes 
| | Penalty, may continue, Ge. | | Vi 
4 - =, W If a Man be condemned in Debt or Damages, and be committed in 
4 1 unto Priſon for the ſame ; if the Gaoler ſuffer him to go at Libeny, 
il » 
* that if a 6 : ban 
w Man be in Priſon by Capias ad Computand. and after eſcape, no Debt, but Action upon the Caſe, be- hav 
8 cauſe he is not in Priſon for any Duty, by Choke and Piget 1. 5 E. 4. 19. 16 E. 4. 2 and 3, Fi 
4 | * ſhe t 
1 | and 
1 judged. 11 E. 3. Dett. 27. centr. but where he ter of Pardon, they ſhall not plead No. 
i has Aſſets at Common Law. See 38 E. 3. 22. nage of the third, becauſe he is out of 
N (3.) It ſeems there may be one Action a- Court, but muſt anſwer alone. Dyer 224, a) 
[ gainſt them, and ſeveral Counts, viz. a- See where the Heir ſhall have Debt on an fit b 
| gainſt E. as Heir general, and againſt C. Obligation to his Anceſtor. 49 4. 4. Ses Tk 
| and D. as Heirs by Gavelkind, for if he Debt by the Heir on an Obligation mac xoſt 
F does not count ſeverally, be ſhall not have to his Father and his Heirs, the Defen.- wrefc 
* Execution but of the Lands in Gavelkind. ant pleads a Releaſe by the Father's Exe- N ol 
Ouare. 11 E. 3. Dett. 7. and ſo in Caſe of cutors, but was forced to anſwer to the ＋ De 
| Voucher. 4 E. 3. 55. per Mil. (4) The Deed of his Father. 14 E. 3. (See 19H Myor 
Writ ought to be againſt C. D. and E. 6. 41. a Difference between Debt and Je. «ure 
tho* E. has nothing, but if C. had Aﬀets tinue by the Heir.) Sce 14 E. z. Dett. 135. Pa 
at Common Law, and D. and E. nothing, 139, 140. pes 
it ſhould be brought againſt C. alone, but (a) If a Promiſe be to pay one 4-1. for eriff 
if the Writ had been againſt all, ſeeing Service done, Debt lies, and he ſhall vt lie 
E. had nothing, the whole ſhould be le- count unde dervenit obligat. in ſuch a Su. lwoler, 
vied on the others. 11 E. 3. J. 6E. 3. 50.(5.) 29 E. 3. 25. Sce if one promiſe to another Ved: b. 
Altho' the Heir aliens, and repurchales 201. if he will marry his Daughter, Debt Nite 
before, or pending the Writ, he is yet lies without any Specialty. 31 E. z. Dt we Abt 
liable. 26 H. 8. 1. 27 E. 3. 82. 10 E. 5.15. 8. 34 E. 1. Debt 159. 1 R. 2. Debt 166 aye, \ 
«djudged. See 19 H. 6. 46. 48 E. 3. 32. 40 Sce 45 E. 3. 24. 29 E. 3. 33. Ant. 44 0 Wentor 
E. 3. 10. (6.) If the Writ were brought but 14 E. 4. 6 contr. Wrees, 
againſt the clder Son only, and pendin (b) Debt by the Executors of a Pari iter ſy 
that the Land in Gavelkind had deſcend- for Arrears of an Annuity, which his Pre- wt, De 
ed to him and the other, the Writ ſhould deceſſor had by Preſcription. 12 H. 6. d. de Def 
abate; per Shard. 11 E. 3. Delt 7. See 11 H. fo a Sueceſſor ſhall be charged with che dem.: 
7. 12. If 4. ſeiſed of Lands on the Part of Arrears of an Annuity incurred ia dle Rt Dee 
his Father, bind himſelf, and dies without Life of his Predeceſſor. 21 #. J. 5: Je or 
Iſſue, ſeveral Acttons may be brought againſt the Sueceſſor of St. Croſs could not 1060: y his 
the ſeveral Heirs, but only one Execution. ver Damages for Arrears of Anu) % See 1 
Quere, and Note; It ſeems that by the Re- Time of his Predeceſſor, but _y for Ar. "7% by 
purchaſe, he ſhall abate the Writ againſt rears in his own Time; nor could a ; 4 CIC 
the Elder only. Dyer 230. and 204. Debt ſon who was Preſentative, and net * be 
was againſt three Heirs in Gavelkind; they lective. 20 4. Lau 


Writ of Debt. 


or he eſcape out of Priſon, (a) the Gaoler ſhall be chargeable in Debt 
to him at whoſe Suit he was impriſoned, and his Executors (b). 
3 If a Man lend another Man a Horſe until a certain Day, and then 30 E. z. 16. 
he to redeliver the Horſe or 107. at the ſame Day, after the Day if 
the Horſe be not delivered, it is in iis Election to bring an Action of 


Debt for the Horſe in the Detiuet, or an Action of Debt for the 101. 


in the Debet (c). 


C (4) If a Man make a Leaſe for Life unto a Woman, rendring Rent, 
if ſhe marry, and after the Kent is behind, and the Wife dieth, the 


in the Life of the Wife (e). 


Husband ſhall be charged in an Action of Debt for the Rent behind, be- 3 
| cauſe he took the Profits of the Lands by Reaſon of his Wife; otherwiſe 20 H. 6. 
| it is of an Obligation made by his Wife before Marriage, then the Huſ- Aſcough. 
band ſhall not be charged if a Recovery be not againſt him and his Wife 49 E. 3. 25. 


— —̃ —— 


he taketh Husband, and the Day of Payment cometh during Marriage, 
nd after the Wife dieth, the Husband ſhall not have an Action of Debt 


Note; Tho' the Gaoler retakes him, 
{1:be after the Wrir, *tis no Excuſe. 31 
Debt 162. Note; on the Eſcape, a- 
xot the Sheritt 'tis a new Debt; and 
*efore, if che Mayor of the Staple ſuf- 
one to go at large, who is in Priſon 
„Debt for Merchandiſe, and a new 
yr is, Debt lies againſt him, not on the 
ute Staple, but at Common Law: So 
Paſton, a Releaſe made to him who 
ecxpes is no Plea in Debt againſt the 
verift, 9 H. 6. 19. Debt on Eſcape does 
mt lic againſt an Heir or Executor of a 
lwoler. Dyer 271, 322 41 4. 15. In 
bebt by the Conuſee of a Stacute-Staple, 
Nite 13 E. 3. Barr. 253. Debt lies by 
tz Abbot of W. for ſuffering A. to go at 
arze, who was delivered to the Gaoler by 
ALtors for Arrears of Account, and 'tis 
wreet, (1.) That if A. eſcapes, and 
tier ſues an Ex parte talis, yet pendin 

bat, Debt lies againſt the Gaoler. (2.) 1 

de Defendant let him go at large by the 
Gamand of the Abbot, tho' it be with- 
red, yet he is diſcharged ; for the 
Den es ſovereign Gaoler, and the other 
Ks Depu'y; aliter, if it had not been 
& See 10 II. 7, 3- 27 H. 8. 24. Caw:vy's 
we, It the are impriſoned, and one 
' / eicape, Debt lies againſt the Sheriff, 


L Þ * — a joint Condemnation, 20 Il. 
KW U 


0 upon 


(b) See 7 H. 6. 5. and Debt againſt a 
Sheriff. 11 E. 2. Debt 172. 13 H. J. 2. 
34 E. 1. Debt 162. Stat. 1 R. 2. and Me ſtm. 
2. and infra P. 


(e) See 13 E- 4. 4. 9 E. 4. 37, 49. 26 E. 


* 
. (d) Note Sir W. Leovines's Caſe, 26 E. 
3. 64. 4. grants a Rent to B. for Life out 
of the Manor of C. and afterwards en- 
feoffs D. of the Manor who takes G. to 
Husband, and then B. dies, and his Exe- 
cutors bring Debt againſt G. and adjudged, 
(1.) That for all Arrears incurred 5 the 
Coverture, Debt lies againſt the Husband ; 
or if he were Dead againſt his Executors ; 
But (2.) For all Arrears incurred before 
the Coverture, the Action ſhall be brought 
againſt the Husband and Wife. Sec 10 H. 
6. 11, 12, accordant. 

(e) See 10 H. 6. 10 per Babb. and Note 
12 R. 2. Account 49, A. Leflee for the 
Life of a Feme Covert rendring Rent, B. 
receives the Rent as Receiver, the Hul- 
band dies, the Wife ſhall have Account 
againſt B. and not againſt the Executors 
of the Husband ; aliter, as it ſeemed to- 
Babb. rc. if the Reſceit had been of a 
perſonal Duty. 

See 1. Lev. 26. 4 Co. 89. 10 H. 7. 1t. 
6 E. 2. Execution 109. 10 H. 6. 12, 49 E. 3. 
25+ 39 U. 6. 22. | 
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26 E. 5. 64. 


H. 6. 29. 
45 


If a Woman be endowed of a Rent, and afterwards taketh Huf- Vi. 14 H. 6. 
band, and the Rent is arrear, and the Wife dieth, the Husband ſhall 26. 10 H. 6. 
have an Action of Debt for the Rent, becauſe it was a Duty in him 
turing the Marriage. But if a Man be bounden unto a Woman, and 


11. 


4 Co. 89. 


ere 
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upon the Bond, becauſe it was a Duty due unto the Wife, and a Thing 
in Action before the Marriage (a). | 
(b) If a Parſon have an Annuity in Fee, and the ſame is behind, ang 
Luere.Aſcue the Parſon doth reſign, yet he ſhall have an Action of Debt for the 

pro” Newton Arrearages before the Reſignation. 
2 85 And if a Man leaſe a Manor for Life, and the Rent is behind, which E 
the Tenants who hold of the Manor are to pay, and the Leſſee for Lift 


, 


be delivered 
to Cuſtomers 


or other 


Collectors 


that will 


fatizfy, they ſhall be diſcharged againſt all others. 27 H. 6. 9. ac. 21 H. 6. Debt 43. 


37 H. 6. 35. 


of the Manor dieth, his Executors ſhall have Debt for the Arrearages 
of the Rent due by the Tenants of the Manor. 

(c) And ſo if the Tenant for Liſe of the Manor, ſurrender hi; 
Eſtate to him in the Reverſion of the Manor, yet he ſhall have Debt a. 
gainſt the Tenants of the Manor for the Arrearages before. 

(d) If a Man have a Patent from the King to have a certain Sum! 
for Term of Years, or for Life out of the Cuſtoms of London, and 
57 H. 6, 25. thereupon he have a Liberate to the Cuſtomer to pay him, which he 
If a Liberate delivereth to the Cuſtomer, at which Time the Cuſtomer hath enough 
in his Hands to pay him ; now by the Delivery of the Liberate, and 
the Aſſets in the Hands of the Cuſtomer, the Cuſtomer js Debtor un. 
to him, and he ſhall upon this Matter have Debt againſt him. 


(e) If two ſubmit themſelves to an Award, and the Arbitrators award g 
that one ſhall pay the other 10 J. he ſhall have an Action of Debt upon 


that Abitrament. 


(f) If an Abbot hath an Annuity in Fee, and the ſame is behind, 
he ſhall not have an Action of Debt for the Arrearages, becauſe the 


Annuity continueth. 


Neither ſhall a Parſon have an Action of Debt for the Arrearages ef 
an Annuity, which he hath in Fee during the Time that he is Parſon 


(a) And yet 'tis held, the Husband may 
releaſe it. 15 H. 6. 41. 

(b) See accordant 19 H. 6. 42. and fo 

Note; the Arrcars here do not belong to 
the Succeſſor, yet ſee 19 H. 6. 44. where 
*tis a ſole Corporation Regular, which can- 
not make an Executor, as an Abbor, Prior, 
Maſter or Warden of a Hoſpital, Ec. 
there the Succeſſor ſhall have the Arrears 
of an Annuity, and ſo of a Corporation 
Aggregate. 19 H. 6. 42. per Aſeue. Sce 16 
E. 3. 22. 4 E. 3. 9. | 

(e) See accordant 9 H. 7. 16, 17. yet if 
it be a Leaſe for Years, the Leſſee cannot 
have Debt during the Term. 

(d) And fo if after Delivery of one 
Tally, another is delivered, it lies for 
that firſt delivered. 21 H. 6. Debt 43. 

(e) Note; In Debt on Arbitrament, the 
Cauſe why ſuch Sum was awarded, ſhall 
not come in Debate, but in Debt on 


5 Account before Auditors, it may be debe. 


for notwithſtanding ſuch Account, he b. 


1 


But 


ted, whether there were ſuch Account, t 
if there was ſuch Reſceit by the Detenc- 
ant. 20 H. 6. 6. And therefore, if de 
Arrears of a Leaſe for Years, or a Ti"? 
be delivered, for which Detinue lies, #* 
= in the Account, the Party ſhall hare 

is Law, if it appears by Examination: 


have Debt for the Rent or Detin#e jor ''© 
Goods. 20 H. 6. 16. and therefore in bebe 
on Arrears of an Acconnt before dn 
tors, 'tis a good Plea, Nul tie! 3 a 
Nil debet modo & forma, and give m 
dence, there was not any ſuch Accounts 
for if ſo, there cannot be any ArTea'® * 
H. 6. 2 * 

(f) See 19 H. 6 42. the Caſe 425 
ſigned Parſon well debated. See 
12. 19 E. 2. Debt 176. 10 H. 65+ 
and 28 U. 6. : 


Writ of Debt 


But if he reſign, he ſhall, or if he dieth, his Executor ſhall have an | 
Action of Debt for the ſame. - And if a Man who is (a) Bailiff do ac- 38 H. 6. 5. 
count (b) before Auditors, and it is found that he hath expended 7 H. 4. 3» 
more than he hath received, for the Surpluſage he ſhall have an Action 
of Debt againſt the Lord whoſe Bailiff he was. But if a Receiver ac- 
count, and is found in Surpluſage, many ſay that he ſhall not have an 
Action of Debt for the ſame, becauſe he is bounden to lay out any Par- 
cel thereof: But it ſeemeth if he do it by Command of the Lord, that 
then it is Reaſon that he have an Action of Debt againſt the Lord for 
the Surpluſage. | 
(e) An Abbot ſhall be charged in an Action of Debt upon a Loan of 41 E. 3. Debt 
Money _ unto his Predeceſſor, if the Money came to the Uſe of K * 
the Houſe. | 3 
L An Attorney ſhall have an Action of Debt againſt his Client for Mo- ſhall be Ge- 
ney which he hath paid unto any Perſon for his Client, for Coſts of neral, and 
Suit, or unto his Counſel, Cc. | the Count 


(4d) If a Man contract to pay Money for a Thing which he hath » 


bought; if he take a Bond for the Money, the Contract is diſcharged, Newton. 28 
and he ſhall not have an Action of Debt upon the Contract. — : + 59. 

„ 0, 22. u. 
I =; 6. 8. per Babbington. 9 E. 4. 20. and ſo 10 H. 3. 21. and 24. 22 H. 6. 16. 21 H. J. 5. Carter. 
3 H. 4. 1). 
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| (e) If a Man maketh a Leaſe for Years, rendring Rent, of Lands 3H. 7. 18. ae. 


deviſeable by Will, and afterwards deviſeth the Reverſion of the ſame ſo Lord by 


Lands unto a Stranger in Fee, the Deviſee ſhall have an Action of Debt — 


for the Rent reſerved, without any Attornment of the Tenant for Vears. 
But if the Leſſor hath granted the Reverſion by Fine or Deed, t he 


Grantee ſhall not have an Action of Debt without Attornment of the 
Leſſee for the Rent reſerved. 


0 (e) If a Man be indebted, and entreth into Religion, his Executors 4 E. 4. 25. 
ſhall be ſucd for the Debt, and not the Abbot who accepted him into Danby 5 H. 
Religion, 7. 24. Brion, 


13 H. 4. Debt 
Oo (a) If 167. 5H, 5.8. 


(a) See 7 H. 4.3. Note; this Allowance made Judges in Advantage of the Maſter, 
detore Auditors is made Parcel of the Ac- and not of the Baily; and this was ſo at 
Gon, and as well of Record, and there- Common Law; ſed contr. adjudged by all 
-ore on ſueh Surpluſage, Debt lies againſt the Juſtices in C. S. 21 H. 6. 16. 19 E. 2. 
the Executors, See 10 H. 6. 25. ſo ad- Debt 176. 
judged. (e) Sce 41 E. 3. Delt 127. 13 E 4. 4. 

bv) Becauſe a Bailiff by his Office is 22 E. z. 8. 5 H. 7. 25. 39 H. 6. 22. 22 Ho 
bound to be at Expences. 29 E. 3. 20. and 6. 56. (L.) io H 4. Debt 158. 
it ſeems is a Receiver to merchandize, (d) Bur *tis otherwiſe, it a Stranger 
=. ard a general Receiver retained to makes an Obligation for the ſame Debt. 
travel for his Reſceits, Sc. contr. of a 35 E. 3. Debt $3. See 11 H.4 79. 13 U. 
Keceiver of a certain Sum, for he ſhall 4 1. 10 H. 7. 21. 

ave no Allowance of ſuch Expences as (e) See 13 H. 4. Debt 167, 467. 4 E. 2. 
s makes without Orders; and Note, in Ib. 171. 5 H. 7. 18. 34 UH. 6. 6. Lit. 139. 
* Aion for Surpluſage by a Bailiff or (O.) Sce 5 H. 5. 8. 9 E. 2. Debt 171. 
1 he ſhall wage his Law. 14 H. but 5 H. 1. 20. 4 E. 4. 25. 18 E. 4. 19. 

' 24% 36 H. 6. 6. For the Auditors aro ſecm contr. f 


1 
| 
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7 H. 6. 5. 1 
H. & Debt 


Writ of Debt. 


(a) If a Man be condemned in Treſpaſs, or in Debt upon a Bong, p 
H, 6 Debt where he denieth his Deed, and afterwards he is taken by a Capia; pr 
| 14 fine at the King's Suit within the Year, and committed to Priſon: if 
22 E. 4. 67. the Gaoler ſuffer him to eſcape, he ſhall have an Action of Debt a. 
7 H.4- 14-4 gainſt the Gaoler: Yet he was not committed to Priſon at his Suit 
* eb but at the King's Suit. But within the Year after the Condemnation 
4 3 4 H. and Judgment, the Suit for the King ſhall ſerve as well for the Party as 
7. 15, 19,20. the King, becauſe the King was intitled to it by the Party, but after 
11 H. 4. 44. not: For it ſhall be intended that the Party is agreed with him who 


Skrene. is condemned, and therefore after the Year he ſhall be put to his Sire 

| 2 facias upon the Judgment (b). 
8 ig (c) If a Man leaſeth Lands for Term of Years rendring Rent, and 4 
H. 6. Debt afterwards the Rent is behind, and the Leſſee ſurrendereth his Term, 
143. Vi. 14 yet the Leſſor ſhall have an Action of Debt for the Arrearages before, 

| — for as it ſeemeth by P. 38 E. 3. tamen quere, for the Opinion is contrary 

Alte. 7 H. t H 6 

6. 2, O 2 11. 0. 


If a Servant will not do his Service, by the Statute of 24 E. 3. ch. B 
9. he ſhall be arreſted and committed to the Gaol, and if the Gaoler 
ſet him at large, he ſhall loſe 10 J. to the King, and 51. to the Party. 
Now if the Gaoler ſet ſuch Priſoner at large, the Party who would 
have him detained, ſhall have an Action of Debt againſt the Gaoler. 
If a Man recover Damages in an Action of Waſte, he may have an C 
Action of Debt upon the Recovery, if he will. 
And ſo a Man may have an Action of Debt upon a Staute Merchant |} 
* or Staple, or upon a Recognizance, or may have Execution according 
to the Statute at his Pleaſure. 
A Prior did recover an Annuity in Fee againſt a Parſon, and after-E 
wards he ſued a Scire facias againſt the Parſon, and did recover wy 
Cre 


(a) Sce 14 H. 7.15. 4E. 4. 16. 36 H. if he proved by Relation, that he elected 


him to be in Execution for him ab init” 


6. 24. 22 . 73. Note; in Debt on Obli- 
gation, the Defendant denies his Deed, 
but found againſt him; Judgment is given, 
and he taken by Capias pro fine, and the 
Plaintiff prayed an Elegit. Stoner ſaid, he 


| ſhould make Fine and Diſcharge ; but 


Green contr. 17 E. z. 57. and ſee a Diver- 
fity inter Debt and Treſpaſs, 50 E. 3. 4. 
See 11 A, 9. 15. 13 H. 7. 21. 7 H. 6. 6. 
E 4. 4+ 1 H. 9. 10. 20. 36 H. 6. 33. 1 H. 
4. 4. and Note the Caſe here put is So- 
mers's Caſe in Debt on an Eſcape, where 
twas held, that notwithſtanding the Taking 
of the Party ro Fine, yet the Plaintiff 
may pray Execution by Elegit; but yet 
becauſe the Party Plaintiff ſhall be ſatiſ- 
fied his Execution before the King ſhall 
be ſatisfied the Fine, he ſhall be adjudged 
to be in Execution for the Party, as well 
as for the King, fo that the Sheriff ought 
not to diſmiſs him, altho' the King had 
pardoned the Fine by Aſſent of the Party. 
Alſa, by the Writ againſt the Warden, 


— Quere if the King pardons him, ard 
yet the Sheriff detains him, and after- 
wards he who recovered, ſues an Eleg!, 
if the Impriſonment after the Fine be pu 
niſhable. | 

(b) But after the Year he may pray 
that the Party be in Execution for hm; 
ſo if he be taken pro Fine (ut ſupra), in ſuch 
Caſe, Action or Capias does not lic as it 
Aſſiſe, Rediſſeiſin, bee. ; 

(e) Note; He who ſurrenders in FaQ, 
ſhall have the Emblements. 30 E 3 9 
that by the Surrender of Parcel, the 
whole Rent is extin&, per Monſon. 14 L.. 
Note ; Surrender is a good Plea in Bar for 
Rent incurred after, 9 E. 3. 7. Note; Ihe 
Caſe is ſtronger if it be of a Leaſe fl.. 
Lives, and yet ſuch was held Good, but 
over-rulcd for miſeounting, 4. e. not ſhes: 
ing the Commencement. 59 E. 3. 10. See 
14 H. 6. 41. 38 E. 3. 10 contr. 19 H. 6. 4 


Writ of Debt. 2.83 


Fire ſacias the Arrearages of the Annuity, and afterwards he brought 
an Action of Debt againſt the Parſon upon the Recovery in the Scire 
facias for the Arrearage, and it was maintainable. 

x (a) An Abbot ſhall be charged in an Action of Debt for Victuals, 26 E. z. 55, 
or other neceſſary Things bought by the Butler, or other Officer who is Debt 165. 
deputed to make Purveyance for the Abbey in Time of Vacation. 

(d) If a Man levy Aid of his Tenants for the Marriage of his 3 E. z. Irin, 
Daughter, and dieth, the Daughter not married, the Daughter ſhall 33 Fitz. 
have an Action of Debt againſt the Executors of her Father for the Aid * 37+ 
levied ; and if the Executors have not any Thing, ſhe ſhall have an 
3 of Debt againſt the Heir for that Aid, if he have any Thing Sce 82. Lac, 
by Deſcent, 
©) If two Coparceners make Partition, and one granteth or pro- 30 E. 3. 
miſeth unto the other a certain Sum of Money for the Equality of the Debt 131. 
Partition, ſhe ſhall have an Action of Debt upon this Promiſe, and ſhall 
recover the Money. 

(d) If a Man make a Tally, and make Bond thereupon, and ſeal 12 R. za. Debt 
and deliver it as his Deed, yet it ſhall not bind him, but he may plead 66 WH 2 
againſt the ſame, that he owed him nothing, or wage his Law. For tay = 
an Obligation ought to be made in Writing in Parchment or Paper, and If a Man be- 
not written upon any Piece of Wood, as a Tally is. come Debtor 

And a Man ſhall have an Action of Debt againſt him who becometh fer eng 
Pledge for another upon his Promiſe to pay the Money, without fall 5 
any Writing made thereof, gd. vi. in Title Pledge acquietand. P. make him 

3 E. 31. Debtor, if 

not by the 


Cuſt 
O o 2 (a) Writ n 


— << 


(a) So for Money borrowed or lent, (b) See 3 E. 3. Debt 157. it ſhall be in 
wich came to the Uſe of the Houſe. 41 the Debet againſt an Heir. 
E. 1. Debt 127. ſo if the Commonk makes (e) 14 E. 3. Debt 137. Co. Lit. 169. 6. 
: Deed, teſtify ing the Debt. 4 E. 2. Debt (d) See 2 R. 2. Debt 4. 12 II. 4 23. 25 
* w_ SCC 35 E. 3. 48. 26 E. 3.55. 7 E. z. 4% 
oP (4 k. 
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2 Lada TY ETD COD C24 


(a) Writ de Rationabili parte Bonorum. 


If the Fa- . a Writ lieth where the Wife after the Death of her Husband L 


ther hath 
two Sons, 


cannot have the third Part of her Husband's Goods after the Debts 


and maketh ATE paid, and Funeral Expences performed: For then ſhe may have this 


one of them Writ againſt the Executors of her Husband : And it ſeemeth by the 
his Execu- Statute of Magna Charta, c. 18. that this was the Common Law of the 


I —_— Realm; and fo it appeareth by G/anvil, that it is the Common Lay, 


have any that after the Debts paid, the Goods ſhall be divided into three 3 


Part as Son, One Part for the Wife, another Part for Sons and Daughters, and the 
becauſe he third unto the Executors ; but yet the Writs in the Regiſter rehearſc 


rapes » the Cuſtoms of the Counties, and are of this Form. 


Advance- 

ment by that. A Woman did demand the Moiety of her Husband's Goods, becauſe he had 50 
Children, and counted upon the Cuſtom of the Realm, 31 E. 3. But 21 H. 6. 1. and 2 ſeemerh, i: 
is by Cuſtom, and not by the Law of the Land, ) E. 4. 20. ac. M. 19. and 20 Eliz. in B. R. A 
Writ was brought and allowed there, notwithſtanding that Exception was taken at it, that it was 
maintainable by ſpecial Cuſtom in London 1 E. 4, 5. Pilling. ac. 

30 H. 6. Reſpond. 95. A Woman brought the Writ for the Moiety, and counted upon the Cuſtom 
not ſpeaking of any Town, or that it was the Cuſtom of the Realm, 28 H. 6. 4. 40 E. 3.8.3 E.; 
Debt 156. Counts by the Cuſtom of the Town of Northampton. 17 E. 99. and 76. and that it is by 
= Common Law. 7 E. 4. 20. Exception was taken, becauſe he did not count that the Cuſtom 

Id continue. | 


Rex Vie, Sc. Si A. gue ſuit uxor B. Ec. fecerit, Ec. time ſum C. 
D. execut' teſtamen' prædid B. gd. ſint, Oc. oftenſ. (b) quare cum ſe- 
cund conſ. in com præd batter obtentam, uxores poſt mortem viror ſur 
habere debeant rationabilem partem ſuam de bonis & catall* viror ſuor pred 


29 E. 3. 10. idem execut 3 A. rationabilem partem ſuam ad valentiam 10. mar- 
car” de bonis & catall que fuer præd B. quondam viri ſui detinent, mi- 
uus juſte, & ea ei reddere contradicunt, in ipſius A. damnum non modi- 


cum & gravamen, & contra conſuetud præd & habeas ibi ſum & bs 
Breve, c. | 


2 E. 2. Fitz, And the like Writ the Sons and Daughters may have againſt the Exc- 
Detinue 561. cutors; and the Form is: 

30 E. Ib. 52. 8 | 

And ce 31 H. 8. It hath oftentimes been put in Ure at Common Law, and never demurred upon. 


Reg 


(a) Note; This Writ is not Debet, but De- Sr ſex, that where the Father dies fu 
Jinet, and ſo is not within the Stat. 21 Fac. of Goods, his Heir ſhall have a reai9749"* 
1. of Limitation of Adions; adjudged Trin. Part. Sce 75 E. 4 2. 31 E. 3. 25 |! E. : 
6. Car. 1. in C. B. Sherwins's Caſe. Detinue 56. 31 H. 8. Bro. rationab!l. 1 , 

See 30 E. 3. 26. That it does not lie 17 E. 3. 9. 17 E 2. Detinue 78. or 58. F. 
againſt Executors, Cc. nor againſt a Detinue 32. 34 E. 2. Detinue 6. a 
Stranger who is poſſeſſed of Goods only. (b) See the Writ Quare aum 22 : 
39 E. 3.9. yet it ſeems to lie againſt an Conſuetudinem totius Regnt Angl. i tat A 7 
Adminiſtrator de benin non, by Cuſtom in probat, Cc. adjudged good, 30 E. 5. . 


Seda ad Molendinum. 285 


Rex, Ec. quia A. de N. S. ſoror ejus fecernnt nos ſecur', Ec. ſum', Marriage is 
S. I. de H. & E. exec teſtament R. de N. gd. ſiut, Ec. oftenſ. quare hs 3 
cum ſecund conſuetud in com præd hactenus obtentam & approbatam, pueri pather's 

mortem patrum ſuorum, qui eorum bered" non ſunt (a) nec in vita pa- Goods be rot 
trum ſuorum promoti fuer”, hab” debeant ration.1biles partes ſuas de bonis & given in bis 
catall” que fuer pat rum ſuor”, pred iidem exec pref. A. de N. & S. poſt Ln for II- 
mortem pred” R. patris ſut cujus bered ipfi non ſunt nec qui in vita ejuſ- „ 
dem patris ſui promoti fuer”, rationabiles partes ſuas ad valenc decem librar', 


upon. 3 E. 
Ec. ut ſupra. 3. Dett. 155. 


Seda ad Molendinum. - 


ECT A ad Mylendinum lieth, where a Man by an Uſage Time out Quere, If a 
O of Mind, Sc. hath uſed to grind his Corn at the Mill of B. and Man may 
afterwards he goeth unto another Mill, and (b) withdraweth his Suit Tenwme at 
from B.'s Mill, then may he have this Writ. And alſo it ſeemeth that this Day 
the Lord may have this Writ againſt his free Tenants who hold of him upon a Gife 
to do Suit at his Mill, and yet he may diſtrain his 'Tenants for the Suit, in Tail, or 
and avow for the ſame. ſuch Eſtate, 


(c) And by Preſcription a Man may have Suit to his Mill, of the —— — 1 


Villains of a Stranger, and have ſedam ad motendinum againſt them, and Leaſe was 
that it ſeemeth by Reaſon of their Reſidence in certain which they dwell made for 


won. And this Writ is ſometimes Vicontic!, and ſhall be ſued in the an we x 1: 
County by a Writ of Juſticies, at the Plaintiff's Pleaſure, or in the Pemeſnes 
Common Pleas by a Precipe, Ec. and the Form of the Writ in the doing Suit 
County is ſuch : | 

Rex Lic, Sc. Præcipimus tibi, quod Fuſticies A. qd. juſte E ſine dila- and good. 
tin fac” ſectam ſuam ad molendinum E. de N. in C. quam ad illud debet Wi.” 
& ſolet, ut dic, ſicut rationabilis monſtrare poterit, quod eam ad illud facere — — 
debet, ne amplius inde clamorem audiamus pro defectu juſtitiæ. Teſte, Oc. Life of a 


5 Et : Manor ſhall 
rot have this Writ, becauſe it is in the Debet & Solet. 20 Eliz. Dyer. Br. Note 127, 128. Curia Clau- 


unda licth for Tenant for Life, and yet the Writ is, Debet & Solet, 
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And 


(a) So Note, the Marriage is excluded. by the antient Prerogative of the King. 
.) If it be not by her Father. (z.) If (c) See 22 H. 6. 14. Seca ad Molend. 
he be not promoted. 3 E. 3. Debt 156. may be maintained as well by Preſcription 
dee 1 E. 2. Detinue 56, 186. 30 E. 3. 26. againſt tho Reſiants, as by Tenure againſt 
0 E. 3.9. 40 E. 3. Bro. rationab. Part. 8. the Tenants. 
| (b) Note in Mich. 3 Car. 1. twas held See 29 E. 3. 12.17. Note there, the 
a the Exchequer, that if the King has a Writ was, that he had ſuffered 6 Villains 
Manor by Wardſhip or otherwiſe, within of the ſame Vill, who held 6 Carves, &c, 
mach is a Mill, all the Tenants Cuſto- and who ought to grind their Corn grow- 
rary and others within ſuch Manor ſhall ing in the ſame Lands at his Mill, and 
rind their Corn at the ſaid Mill, tho' they ſhews how much each held, and allo 


are not bound thereto by Tenure or other- ſhewed Seilia and Explees, and reco- 
wi, ur. during the King's Seiſin, and this vered. 


3 


286 Quod permittat. 
And if the Writ be ſued in the Common Pleas, the Writ ſhall be 


us: | 
Precip' A. quod juſte & fine dilatione faciat ſectam ad molendinum E. 
de N. in C. quam ad illud facere debet & ſolet, ut dicitur, & niſi fecerit 
c. tunc ſum”, Ec. 5 
And by the Rule in the Regiſter, a Man ſhall have a Writ of Sedia, B 
c. quod faciat ſectam ad furnum, & ad thorale, & ad omnia alia hujuſnod. 
And 'Tenant for Life, or in Dower, may maintain this Writ in the 
Debet E Solet, for this is of the Nature of a Writ of the Poſſeſſion - 
But in the Debet only, ſeemeth to be in the meer Right. And the De. C 
fendant ſhall have a View in a Sefa ad molendinum in the Debet & Holt 
of Land, Sc. of the Mill in which the Suit is to be done (a). And the 
Proceſs in a Seda ad molendinum ſhall be Summons, Attachment, and D 
Diſtrcſs, Ec. and if he do appear after Default, then ſhall iſſue a Di- 
ftringas ad audiendum 8 and yet he may ſue his Default (b). E 
And you may ſee the Form of the Count in this Writ in the Book of 
Entries, where he counteth upon a Tenure of Land, Ec. and another 
Count, where he counteth (c) upon Preſcription : Sc. that the Tenant, 


and all thoſe which held thoſe Lands, have uſed to do their Suit at his 
Mill ; quod vi. fol. 169. 
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Quod permittat. 


— SA, 
— 


UOD permittat lieth where a Man hath Common of Paſture for his f 
Cattle, and he is diſturbed by a Stranger that he cannot uſe his 
Common, then ſhall he have this Writ : And this Writ may be ſued by 
uſticies in the County, or in the Common Pleas ; and the Form of the © 
rit is, 
2) H. 8. 12. Rex Vic, Oc. Pracipimus tibi, quod Fufticies A. quod juſte, Ec. per- 
mittat B. hæred communiam paſture in N. ad centum oves, Ec. vel dd 
centum boves, Ec. quam habere debet, ut dicitur, ficut rationabiliter, Cc. ue 
amplins inde clamorem audiamus. Vel fic : Communiam paſture in terra ip- 
fins A. quam in ea habere debet, Oc. Vel ſic : Quod permitt at A. Vabere 
: Communiam paſture in ceutum acris ipſius A. 
= N And the Rule in the Regiſter is, when Common of Paſture is claimed 
1 in in the Land of any Perſon certain, then the certain Number of Cattle 


this Writ, are not put in the Writ, Oc. but the Form of the Oed permittat ſued 


yet it is ſaid in the Common Pleas is ſuch : 
E. 3. that 


the Defendant cannot vouch in a Quod permittat, for that it is not a Præcibe quod reddat. Vi. 45 K 
3. 8. in the View. | | 


Rex 


* — ICI 
— ISS 
— — = TIL 2 E 
* >- — 
— Þ 
2 ms N - 


(a) Sce 17 E. 3. 29. But not to vouch. (b) See 12 E. 3. Proceſs 28. 18 E. 5 
4 E. 3. View 149. 13 E. 3. Voucher 116. Judgment 120. 
yet Aid hes therein, altho' he were ſeiſcd (e) Sce 17 E. 4. 64. 22 Hi 6. 14. 28 E. 
of the Suit by the Hands of him who 3. 12. 
prayed Aid. 17 E. z. 64. 
I 


Quod permittat. 


Rex Vie, Oc. Præc A. quod juſte, Ec. permittat B. habere Communiam 
prfture in N. 40 acr” boſci, quam habere debet, ut dicit. Et niſi fece- 
Tit, E predict R. fecerit te, &c. tunc ſum, Ge. 

And another Form of the Writ for Common append. thus : 

Rex Vic, Sc. Prec A. quod juſte, &c. permittat B. habere Commu- Note; This 
nam paſture in N. que pertinet ad liberum tenement” ſuum in eadem villa, = "I = 
vel in alia villa, de (a) qua idem A. vel pater pred A. cujus bares ipſe of Writ of 
ef, injuſte E ſine judicio diſſerſ. R. patrem pred” B. cujus beres ipſe eſt, Entry upon 
1 primam transfretat* Dom Henr Regis fil Reg Johan' in Vaſco? ut a Di * 
dicitur. Et niſi, Sc. ä made to his 
1 And the Rule in the Regiſter is, that the Writ of quod permittat lieth Anceſtor. 

of Common of Paſture, Turbary, Piſcary, and reaſonable Eſtovers, a- 

gainſt a Diſſeiſor of a Diſſeifin to the Plaintiff of his Anceſtors, by him 

and his Anceſtors, and not in other Degrees, becauſe he ought to have 

2 Wrir of Right in the Debet & ſolet. 

But an Abbot may have a Writ of Quod permittat of a Diſſeiſin made 

unto his Predeceſſor, and ſhall make Mention of the Diſſeiſin in his 

Writ. | 
| And the Form of the Writ de libera (b) piſcaria is ſuch : 

Rex, Sc. Pres A. Oc. quod, Ec. permittat B. habere liberam piſca- 

"2 in agua ipſins A, in N. Vel fic, in aqua in N. quam in ea habere de- 

it & ſclet, ut dicit. Et niſi, Gc. | | 

| There is another Form of the Writ of Quod permittat, in the Na- 

ure of Mortdaunceſtor, and is ſuch : 3 

Rex, Cc. Prec A. quod, c. permittat B. babere Com paſtur in N. 3 E. 25. 
u C. pater, vel mater, vel ſoror ipſius B. cujus heres ipſe eſt, fuit Quod per- 
„ ut de (c) feodo tanquam pertin* ad liberum tenementum ſuum in eadem ,i;. 
1 die quo oviit, ut dicit. Et niſi, c. 

and if it be a Common in groſs, then he ought to put this 
Cauſe in the Writ, tanguam pertinens ad liberum tenementum ſuum, Sc. 

And ſo a Parſon or an Abbot ſhall have a Cod permittat of the Sei- 31 E. z. 

a of his Predeceſſor, and the Writ ſhall ſay : Luod per- 


Prev”, Ec. quod permittat B. perſonam Eccleſiee de C. habere Cm paſtu- "gt . 


287 


in N. de qua F. quondam perſona de C. pred”, Ec. fuit ſeiſit' ut de Hug 3 * 
(d) Eccleſia ſuæ præd die quo obiit, ut dicit. Et niſi, Oc. Loa her- 


and the Rule in the Regiſter is, that in the ſame manner as is ſaid A Prebend 
«ore of Common of Paſture, ſo it may be ſaid of all other Commons, dad, the 


4 of Turbary, Piſcary, Oc. | kn Þ a 
and there are divers other Writs of Sed permittat of another Na- Water in the 


eas a Man ſhall have a Quod permittat againſt the Lord, to ſuffer Time of his 


Villains to do Suit to his Mill, &c. and that accrueth by Uſage and Predeceſſor. 
tecription ; the Writ is, 


Rex 


„ \n1 Nite; it onght to make the vered. Temp. E. 1. Brief 861. 4 E. 3 Hef 
nt privy to him that did the Tort. ment 79. 


= 3 Brief 676. (e) Ut de ſeodo, add & de jure, 31 E. 2. 
, Nite; A Precipe does not lie uh Brief 874. 

„ %a, but pro Piſ-aria generally, (d) Ut de jure Eccleſia, or ut de feeds E 
**10y the Soil it ſelf is to be reco- chf. 31 E. 1. Quod permittat 8. 
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2.89 Ouod permittat. 


[124+] Rex, &c. Precipe A. quod juſte & fine dilatione permittat (a) villa. A 


nos ſuos de C. facere ſectam ad molendinum B. &c. in E. Sc. Ft niſi 
Gr. Et prædict B. fecerit, &c. tunc ſum, Ec. : 
Tf the Miller And another Writ: Præcipe A. quod permittat B. molere dominicny 
taketh Toll, hladum ſuum de N. ad molendinum ipfius A. in N. quietum de mult» 
2 N quod ad idem molendinum molere debet & ſolet ut dicit. Et niſi, &c. Vel. 
ut if the Præcipe A. Ec. quod permittat B. baurire aquam ad fontem ipſius A. is 
Tenant of N. ſicut ad illum haurire debet & ſolet ut dicit : Et niſi, E9c. Vel, Qed 
permittat B. adaquare gregem ſunm ad aquam ipſius A. in N. ficut il] 
take it, a 1 f 58 
Quod per- adaquare debet & ſolet, ut dicit; Vel, Nuo permittat B. Habere liberum 
tat. taurum ſunum in N. ſicut habere debet & ſolet, ut dicit; Vel, Quod per- 
41 E. 3.24. mittat B. habere quoddam chiminum ultra terram ipſius A. in N. c. Vel, Nod 
and 44 E. 3. permittat B. habere liberam ald ſuam in dominicis terris ſuis in I. quam Ju- 
_ | „5 
Vi. E. 1. Br. here debet G ſolet. Vel, Quod permittat habere liberam piſcariam in agua 
Battail 13 ipſius A. in N. Cc. Vel, Quod permittat habere liberum paſſagium ultra 
6. Quod per- aquam de Humbr' in navi ipſius A. quod in ea habere debet & ſolet ut d. 
mittat 9. a cit, Oc. & niſi, Oc. But a Man ſhall not have a Quod permittat de 
Quod 4 rationabilibus eſtoveriis in beſco, vel in turbaria, vel in bruera, & ſn 
of Eftovers, nil. | | | | 
And the like by the Rule in the Regiſter, for in lieu thereof is 
given 2 Writ of Aſſiſe of Novel Diſſeiſin by the Statute of |. 2. 
cap. 26. 


And a Man ſhall have a Writ, Quod permittat erigere ſcalas in ſolo ij- | 
ſius L. in B. manſ. ipſins contiguo pro domibus ſuis ibidem quoties fuerit opus 


cooperiend* & reparand” ſicut erigere debet & ſolet, ut dic & niſi, &c. 


And a Man may have a Writ of Qyod permittat of a Corrody ; as | 
Præcipe P. Priori, Ec. quod permittat B. habere ſuſtentation” competent | 
pro ſe & uno garcione in vittu & veſtitu & omnibus aliis neceſſariis, ac fs 


ano equo in victu ſiugulis diebus, & etiam ſuſtentationem competent” pro qua- 

tuor hominibus de com” ejuſdem B. quatuor garcionibus, 4 equts, 4 leporariis, 

& 4 eſperveriis ſingulis Aw ad feſta Natalis Domini, Paſch' Pent' & on- 

nium Sanctorum, & per 3 dies poſt quodlibet ſeſtor' predift in Prioratu dt 

C. Sc. de qua E. quondam Prior loci predic? injuſte, Ec. diſſ. F. pute 

prediftF B. cujus beres ipſe eſt poſt primam transfretationem, Ec. | 
30 E. 1. 0d. And in a Quod permittat habere chiminum, in the Nature of the Writ 
4 * of Right, and to hold Suit, and dereign the Warrant, Ec. the De. 
. — proven" came and joined the Miſe upon the meer Right, and was ke. 

ceived. | | 
4 E. z. 48. (b) And in a Quod permittat by a Parſon, he counted de fac Oden, 
Aud permit- and held Suit, and dercign, Oc. and the Tenant came and gaged Bi- 
lat J. tail, Oc. tempore Regis, E. 1. 
And Tenant in Tail ſhall have a Quod permittat (c). 


(a) K 


(a) See 17 E. 3. 67. 18 E. 3. 56, 57. 29 (b) 30 E. 1. Qu d permitlat 10. 8 
E. 3. 13. And Note, that in this Writ (e) Temp. E. 1. Ouod permittat 9: * 
Eſplees are bound in the Multure, and not 3. pl. 39. 4 E. z. 2, To ſhall « Tera 
in the Toll, for that the Mill it ſelf is not Life. 4 J. z. 
in Demand. Sce 18 E. 3. 57. fl ne Defend 
Damages Sole ment. 
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C (a) And in a Quod permittat of a Common the Tenant alledged the 
Darrein Seiſin in the Plaintiff, and it was adjudged a good Plea to a- 
bate the Writ. But there the Plaintiff counted of the Seiſin of his 
Anceſtor: For a Man ſhall have a Quod permittat of his own Seiſin, as 
it ſeemeth. 


And a Quod permittat ipſum reducer” curſum aquæ, Ec. which is miſturn- 
ed, will well lie. | 

And a Man ſhall have a Quod permittat againſt the Tenant of the Free- 2 H. 4. 13. 
hold for an Act done, or a Diſturbance done by a Stranger who was 4c. 
not Tenant of the Soil. 

And the Proceſs in a Quod permittat is Summons, Attachment and 
Diſtreſs: And if the Seri at the Summons return Nihil, the 
Plaintiff may pray a (b) Capias and have it, Quod vide H. 39 E. 2. 30 E. 3. 

And the Form of a Count in a Quod permittat appears in the Book of 
Entries, fel. 80. on the firſt Side. 

And if a Man build a Houſe, or a Wall, or other Thing which 
is a Nuſance unto the Freehold of another, and dieth ; he whoſe Nu- 
ſance it is ſhall have a Writ Quod permittat againſt his Heir that did the 
Nuſance, and the Writ is ſuch : | 

Rex Lic, Ec. Præcipe A. quod juſte, Oc. permittat B. profterner* quan- 
dam domum, vel quendam murum, vel quandam ſepem vel quoddam molend* 
vel foſſatum, quem quam vel quod R. pater vel alius anteceſſor (c) preditF A. 
eujns heres ipſe eſt, injuſte & ſine judicio levavit, ad nocumentum liberi te- 
nement” C. patris vel alterius antec' pred” A. cujus heres ipſe eft in eadem 
villa vel in alia, poſt primam, c. ut dicit', & niſi fecerit, Sc. Vel ſic, 
uod permittat B. exaltare, vel dcexaltare quoddam ſtaguum in L. quod præ- 
at A. mjnfte levavit, vel deexaltavit, ad nocument” liber tenementi ſui 
rel C. patris pre diffi B. c. Et fic, Quod juſte, Sc. permittat B. redu- 
cere curſum cam aque in L. in rectum & antiquum curſum ſuum, quem 
C. mater pred” A. cujus hu res ipſe eſt, divertit, ad nocumentum, Ec. Vel 
fic, Quod juſte, c. permittat B. deobſtruere quandam viam in N. quod 
C. pat” pred* A. cujus bares ipſe eſt injufte obſtruxit, Oc. 


P p (a) And 


) See a Quod permittat by Tenant in 
Tail in the Debet && Solet. 4 E. 3. 46. Sce 
J. 4. 24. 3 E. 3. 25. and he ſhall declare 
dis Caſe. See 37 E. 3. 6). a Quod per- 
tat by Tenant for Life; ſo 4 Af. z. 

Of Common, Sc. Sce a Qued permit- 
'at of Common of Paſture of his own 
un, it ſhall bind Eſplees, Sc. and he 
red Suit, See And the Writ was in 
Debet & Solet. Pole defended it, and 
"ed the Miſe or Iſſue, whether he had 
de derter Right to hold in Severalty, (as 
etendred it) or the Demandant to have 
Common, Oc. and Reſolved, (1.) That 
"\e Writ being in the Debet Es Solet, and 
3 « Writ of Poſſeſſion, that the Miſe 
ould not be joined, (2.) That he could 


not have a Writ of his own Seiſin in the 
Debet ; but becauſe the Parties were a- 
greed, that the Miſe ſhould ſtand, the 
Writ was amended, and Solet ſtruck out. 
F 16 E. 3+ ; 

(b) And after Appearance a Diftringas 
in lieu of a Petit Cape, and therefore in a 
ue permittat againſt two, they ſhall not 
ourch in Diſtreſs. 38 E. 3. 1. contr. 14 
H. 4. Sec 30 E. 3. 3. Note; the Party 
there came in by the Capias, and there- 
fore was put to Anſwer. 

(e) Or Predeceſſor, and therefore if the 
Writ be general, ad Nocumentum liberi Te- 
nementi ſui, tis a good Plea to ſay, that it 
was not done in his Time. 2 H. & 13. 
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12250 
Or Bailiw. 
34 E. 1. Br. 


Ant. 125. 


Quod permittat. 


(a) And if a Man levy a Nuſance unto the Freehold of another, and 
he to whom the Nuſance is done maketh a Feoffment in Fee of the 
Land; and he who did the Nuſance maketh a Feoffment of the Land 
in which the Nuſance is; yet there is a Writ in the Regiſter for the 


Feoffee of him to whom the Nuſance was levied againſt the Feoffee of 
the other, to reform that Nuſance, and the Writ is ſuch : 

Rex Vic, Oc. Praecipe C. quod juſte, Oc. permittat B. dearctar quarts 
dam viam in N. quam C. injuſte & fine judicio arctavit, Ec. 


But this Writ is not given by the Statute, but may ſue, 


Sc. by the 


Statute Weſt. 2. in Caſn conſimili, Ec. c. 2, 4. 


Anda 


uod permittat of a Fair or Market ſhall be ſued in the Common 4 
1 Pleas; and the Writ is ſuch: : 


bo 


Rex Vic', Sc. Si A. fecerit, Sc. tunc ſum B. E9c. quod ſit coram Julic 


noſtris oftenſ. quare levavit quoddam Mercatum, vel quandam Feriam in I. ad 


nocumentum liberi mercati, vel liberæ Feriæ ipſius A. in eadem villa, vel in 
alia poſt primam, c. ut dicit. Et habeas ibi ſummon”, Oc. | 

And the like Writ for the Heir, where the Father doth levy the Mar- 
ket or Fair unto the Nuſance of another Fair or Market; or for the 
Heir againſt him who levieth the Nuſance, c. 


Writ of Admeaſurement of Paſture. 


HE Writ of Admeaſurement of Paſture lieth betwixt Commoners B 


who have Common appendant to their Freeholds, if one of them 
ſurcharge the Common by putting in more Cattle in the Common, than 
he (b) ought to have Common for there, then that Commoner who 


IS 


grieved ſhall have this Writ of Admeaſvrement of Paſture ; and by 


this Suit all the Commoners ſhall be admeaſured, as well thoſe who have 


(a) So is Penruddock's Caſe. 5 Co. after a 
Requeſt to abate ir. See 4 Aff. 3. 4 E. z. 
36. 5 E. 3. 43. The Father ereQs a Lime- 
Kiln, which is a Nuſance to B. and after 
diſcontinues the Uſe thereof, and then B. 
makes a Leaſe for Life; then the Father 
uſes the Lime-Kiln and dies, and the Son 
does not abate it on Requeſt; a Quod per- 
mittat lies againſt him : But if the Father 
had levied it before the Leaſe, and had 
from Time to Time uſed it during the 
Leaſe, then it had been otherwiſe. Note; 
The Writ there was, quod Pater levavit ad 
nocumentum liberi Ten'ti ſui. The Defendant 
ſays, that he had a there, and 
nſed it before the Leaſe, &. 

It ſeems by the Statute, it ſhall be 
brought againſt him that did the Tort, and 


8 H. 6. 26. not ſurcharged the Common, as he who hath ſurcharged it, and he who 
5. bringeth the Action ſhall be alſo admeaſured. 


(a) And 


the Tertenants after the Alienation. We} 
2. c. 24. alſo it lies for a Succeſſor; 404 
note; in ſuch Caſe the Alienee may have 4! 

of him in the Reverſion or Remainder. 

Ere 30 E. z. 26. 4 A. 3. Reg. 19+ 

Oo Note; if = — to % Common 
for one Thouſand Cattle in four Catves, 
and after grants to C. Common in the ae 
Land for one Hundred Beaſts; if by '* 
ſecond Grant the Beaſts of the firſt Crus. 
tee cannot have ſufficient, the ſecond Gian 
is void againſt B. 18 H.6. 30. Note, The 
Writ ſhall be brought againſt him only 
who ſurcharges ; and in this Writ all ſhall 
be admeaſured, but not to their Prejulice, 
ſeeing they are not Parties to the Suit 
H. 6. 26. 
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c (a) And the Writ is Vicontiel, and ſhall be directed unto the Sheriff, View in the 

and ſhall not be returnable ; and the Form of the Writ is ſuch : 3 
Rex Vic, Ec. Queſtus eſt nobis A. quod B. & C. uxor ejus injuſte ſuper- cher; allo 
oneraverunt communiam paſture ſue in N. ita quod in ea plura babent ani- 32 E. z. Vou- 

malia & pecora quam habere debent & ad ipſos pert inet babendum. Et ideo cher 194. 
tibi præcipimus, quod juſte & ſine dilatione admenſ. fac paſturam illam, ita 

quod prædict“ B. C. non habeant in ea plura animalia & pecora quam ba- Note, this 
bere debent, & ad ipſos pertinet habendum, ſecundum liberum tenementum Writ is Vi.ow- 
ſunm, quod habent in eadem villa. Et quod prædic A. habeat in paſtura _ _ = 
la tot animalia & pecora quot habere debet, & ad ipſum pertinet babend', ne the Judges by 
amplins inde clam” audiamus. 7 E. 4. 23. 

D (b) And if the Tenant ſurcharge the Common with his Cattle, Sc. 18 k. 3. Ad- 
the Lord ſhall not have the Writ of Admeaſurement againſt the Te- — 
nant; but it ſeemeth the Lord may diſtrain the Surpluſage of the Cat- Cf. 
tle Damage-feaſant. And ſome ſay, that the Lord may have an Aſſiſe 
againſt the Tenant for the Surcharge, for that he is diſturbed of the 
Profit of his Land. Hnr. of theſe Caſes (c). 

But if the Lord ſurcharge the Common, the Tenant ſhall not have 1g E. 2. 20. 
a Writ of Admeaſurement againſt the Lord, but he ſhall have an Aſſiſe 
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of Common againſt the Lord. 


(a) Admeaſurement ſeems not to lie for 
Common appendant, or for Common by 
Specialty ſans Number ; but for him who 
has Common appurtenant, or a certain 
Common by Grant or Specialty if he ſur- 
charge. 22 A. 55. 

(b) He cannot diftrain the Surplus, where 
the lenant has Common appendant, till 
it be ad meuſured. 10 E. 3. 51. 18 E. 3. Ad- 
meaſi rement 7. per Cur, and yet he may 
approve it. 

Note; The Lord may have an Ad- 
meaſurement; but he himſelf ſhall not ad- 
meaſure Temp E. 1. Admeaſurement 12. See 
6 Co. 54. Corbet's Cale, 

(e) See Bra#. 229. That the Lord may 
have Admeaſurement againſt his Tenant, 
or e onverſo for a Commoner againſt the 
Lord. Temp. E. 1. Admeaſurement 16. Not 
«arft the Lord, becauſe he cannot ap- 
prove, but againſt the Tenant who is not 
Lord. [hid. 11. 18 E. 5. $0. Admeaſurement 

i. If there are two Neighbours in a Vill, 
who intercommon each in the other's Land, 
Aimeaſurement does not lie between them; 
zur if there are three Neighbours A. B. 
ind C. and each intercommons in the o- 
ther's Land ; if one of them ſurcharge, the 
whole Admeaſurement lies, for he had 
Common in the Lands of the three, Os. 
But where there are only two Neighbours 
4. and B. Admeaſurement does not lie, for 


P p 2 


And 


there on a Surcharge, the Remedy is by 
Aſſiſe as Tertenant, and not as a Com- 
moner ; and a Tertenant cannot be ad- 
meaſured ; but where there are three 
Commoners or more who intercommon, 
each ſhall be admeaſured in the Lands of 
the other. 18 E. 3. 43, : Admeaſurement, 
when againft Tenant of the Soil. ibid. 4. 
Sec 18 E. 3. Admeaſurement 7. 19 E. 3. 30. 

Note ; The Writ of Admeaſurement lies, 
though the Plaintiff has diſſeiſed the Te- 
nant of the Common, if he continues ſci- 
ſed of the Land to which. 8 E. 2. A+ 
meaſurement 14. And if the Defendant has 
Common appendant to his Freehold in 
three Vills, it may be admeaſured for the 
Lands in one of the Vills. Temp. E. 1. ibid. 
15- Note there, if one has Common ap- 
2 and the Lord of the Soil grants 

im Common there for two Hundred 
Beaſts more, whereby the Common is ſur- 
charged; Admeaſurement lies againſt him, 
and he ſhall admeaſure within the Number 
granted him, and ſhall be put to vouch 
his Grantor to Warranty. Temp. E. 1. ibid. 
16. and Brief $62. Sec 22 Af. 65. Ad- 
meaſurent 11. 

Note ; If the Lord leave ſufficient Com- 
mon, but the Way is not at ſo good Eaſe 
or Plight as it was before, Aſſiſe of Com- 
mon lies, by Stourt. 11 H. 4. 26. 
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See 179. E. 
126 D. E. 


7 E. 4. 22. 


Writ of Admeaſurement of Paſture. 


And ſo if the Lord do make Approvement of the Common unto him. 
ſelf, and do not leave ſufficient Common to the Tenant, the Tenant 
ſhall have an Aſſiſe, and not a Writ of Admeaſurement. And he who 
hath Common apurtenant certain, or Common by Grant certain, ſhall 
be admeaſured; and a 'Tenant ſhall have an Admeaſurement againſt 
him ; but he who hath a Common appurtenant without Number, or Com. 
mon in groſs without Number, ſhall not be ſtinted, nor a Writ of Ad. 
meaſurement doth not lie againſt him. 

And in the Time of E. 1. it was agreed, That one Neighbour ſhall k 
have a Writ of Admeaſurement againſt another, where they intercom. 
mon by Reaſon of Neighbourhood. | | 

And if the Sheriff will not make the Admeaſurement, he ſhall have P 
an Alias and Pluries, vel cauſam Nobis ſiguifices. And if he do not re— 
turn the Pluries, he ſhall have an Attachment againſt the Sheriff. And 
the Plea may be removed out of the County by a Pore, at the Suit of 
the Plaintiff, without ſhewing Cauſe in the Writ. But at the Suit of the 
OR he ought to ſhew Cauſe in the Writ; and the Writ of Pye 
is ſuch: | 

Pone ad petitionem petentis coram Fuſtic', &c. tali die loquelam que eft i 
Con#” tuo per breve noſtrum inter A. & B. de Cum paſtura in N. admenſ; 
& ſum”, Ec. prædict B. quod tunc ſit ibi pref. A. inde reſponſurus, &c. & 
habeas, Ec. hoc brew”, & alind breve. 

And upon this Writ of Admeaſurement the Plaintiff ſhall enterhis Plaint G 
into the County before the Sheriff, as he ſhall do in a Replevin ſued by | 
Writ, and upon that the Sheriff ſhall make a Warrant againſt the Defen- 
dant, Oc. and warn him to appear; and if he come and plead nothing 
in Bar, or grant it, then the Sheriff ſhall make the Admeaſurement. 

In a Writ of Admeaſurement brought againſt one of Common in D. 
the Defendant ſaid that he had Lands in B. and 5. to which he had 
Common in the ſame Place, and yet the Writ good; for it is holden 
there that the Ouſter of the Surcharge ſhall not be in the ſame Place 
only, yet it ſeemeth all the Common ſhall be admeaſured. Temp. E.! 
Aameaſ. 15. 

But if the Defendant ſhew Cauſe unto the Sheriff wherefore the Ac- 
meaſurement ſhould not be made, then the Sheriff ought not to mae 
Admeaſurement upon this Writ ; but the Plaintiff ought to remove the 
Plea by a Pore into the Common Pleas, by which Pore the Defencant 
ſhall have Day for to appear, Sc. And if he appear not, then ſhall iſſur 
a Diſtringas directed to the Sheriff to diſtrain the Party, and ſuch Day 
ſhall be given by that Writ, that two Counties may be kept betuecn 
the Date of the Writ and the Return, and in the Counties Proclams- 
tion ſhall be made, that he come and ſhew Cauſe why the Admeafurc- 
ment ſhould not be made. And if he do not come at the Return of the 
Diſftringas, then a Writ ſhall be awarded unto the Sheriff, ro make the 
Admeaſurement by his Default; and that is given by the Statute of f 
2. cap. 8. and the Writ is, ach 

Rex Vic, Ec. Cum A. unper nobis queſtns eff quod B. & C. injuſte fuper- H Statute 
aneraver communiam paſture ſue in N. ita quod in ea plura babent ar” 'Ueme 


2 
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lia & pecora quam habere debent & ad ipſos pertinet habendum Per quod 

tibi precipimus, quod juſte & ſine dilatione admenſurari fac* paſturam illam, 

ita quod prædict' B. & C. non habeant in ea plura animalia & pecora quam 
habere debent, & ad ipſos pertinet habendum ſecundum liberum tenement” 
ſlam in eadem villa. Et quod predi A. babeat in paſtura Ila tot animalla 

& pecor? quot haber debet, & ad ipſum pertin' habend', c. ne amplius, 
£7. ac tu (a) uibil inde feceris ſicut ex querela ipſius A. accepimus: Cum- 
ave in brevi noſtro de admenſurat* paſtur* ſtatuerimus quod poſt magn” diſtric- 
tow dentur dies infra quos duo Com* teneaut* ad quos proclametur, quod 
eng ventat actori reſpondere ; ad quem diem ſi non venerit, fiat admenſur [126.] 
per defaltam 3 Tibi præcipimus, ſicut alias tibi preceper quod juſt' & ſine 
i:laticue admenſur' fac paſtur antedict' juxta tenorem alterius brevis noſtri 
tihi inde directi, & juxta form ſtatut“ noſtri inde proviſ. & edit” ne per 
oref. A. oporteat nos ſuper hoc iteratum ſolicitari. Teſte, &c. 

And when the Plea is removed by Pone in the Common Pleas, and 
the Plaintiff appears and the Defendant, then the Plaintiff ſhall count 
againſt the Defendant ; and ſee the Form of the Count in the Book of 
Entries, fol. 128. 

3 And if the Defendant do grant to have the Admeaſurement, a Writ 
ſhall iſſue out to the Sheriff to make Admeaſurement, which ſhall be 
ſuch : 

Rex Vic, Sc. Precipimus tibi, quod aſſumptis tecum 12, Sc. per quos, 
Er. qui nec, Ec. in propria perſona tua accedas ad communiam paſture ad- 
menſurandum & per eorum ſacrament” admenſurandum fac* communiam paſtu= 
'e predict ita quod predict S. & C. def. non habeant plura, Ec. & ad 
os pertinet non habend ſecund* liberum tenementum ſuum, quod babent is 
tadem villa. Et quod predit?” R. habeat in paſtura illa tot animalia & pe- 
dra, quot habere debet, & ad ipſum pertinet habere ſecund” liberum tenemen- 
tm ſunmy quod habet in eadem villa, & admenſurat' quam, Ec. ſcire facias 
rau Fuſtic* noſtris, Ec. ſub ſigillo tuo, & ſigillis eorum, EF. 
After the Pore returned to remove the Plea out of the County, if 
tae Defendant make Default at the Day of the Return of the Writ, 
then ſhall iſſue a Writ to the Sheriff to diſtrain the Defendant, and in 
ine Writ ſhall be contained that he make open Proclamation in two 
Counties, Cc. that the Defendant come into the Common Pleas at the 
Day of the Return of the Difriugas, to anſwer to the Plaintiff, Ce 

and if the Sheriff return the Writ ſerved, and the Detendant doth not 


me, then ſhall iſſue a Writ to the Sheriff to make the Admeaſure- 
ment. 


And it appeareth by the Book of Entries, fol. 123. That a Writ of xe 1:5, U. 
Uneaſurement doth not lie againſt the Lord of the S“ (b). 


And 


Nee, Though ibi be returned ro (b) sce 2 U. 6. 41. And there ſome hold 
wh of the three Writs, yer by the that the Defendant ſhall have Admeaſure- 
"2% they ſhall procced to the Admea- ment, Sec 8 I 6.27. 9 H. 6. 41. 2 Inft. 53. 

iement, 
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294 Writ of Admeaſurement of Paſture, 


18E.3.20. And if a Man be once admeaſured by a Writ of Admeaſurement di- Þ 
Admeaſure- rected unto the Sheriff by the Sheriff, &c. and afterwards he ſurchar 4 
and tere eth the Common again, then the Party who ſued the firſt Writ hall 
: . , „ Inall 
holden that have a Writ to the Sheriff, called a Writ De ſecunda Superoneratione ; and 


it lieth not the Writ is ſuch : 

againſt the | 

Feoftec of the Lord of Part of the Demeſnes, ſo that the Feoffee is in the ſame Degree as the Lord 
himſelf. 8 E. 2. Admeaſurement 14. In Admeaſurement of Paſture the Defendant ſaid that the De. 
mandant pendant the Writ, had ejected him of the Common, and no Plea; for notwithſtanding that 
he had not the Common, he held the Land for which the Common is ſurcharged. 


Rex Vic, Ec. Monſtravit nobis A. quod cum ipſe breve noſtrum per til; 
detuliſſet de communia paſture ſuæ in N. admenſuranda quam B. injuſte ſi. 
peroneravit ; & tu paſtur ill per præceptum noſtrum, prout moris eft in regn; 

noſtro admenſ. Ec. idem B. paſturam illam poſt admenſur” predit? injufe 
ſuperouer in ipſius A. diſpend non modicum & gravamen, & contra forman 
fiat noſtri ſuper hoc proviſ. Et quia eidem A. juxta formam ejuſdem ſtatit 
ſubvenire volumus, ut tenemur, Tibi præcipimus, quod tu in propria perſona 
tua accedas ad paſturam illam, 2 per ſacramentum proborum & legalium lo- 
minum de balliva tua, per quos rei veritas melius ſciri poterit, de ſecurd 
ſuperoneratione ejuſdem paſture diligenter inquir.. Et fi per inquiſitimnen 
illam paſturam ill” per pref. B. poſt admenſ. iterum injufte ſuperonerat' 


inveneris, tunc de averiis illis paſtur it ultra debit” numer” poſt priman ad. a 
menſ. poſitis, vel de pretio illor nobis reſpundeas ad Scaccarium, & ſuperone- 
ration amoveas ſup”. Teſte, Ec. | f 
And it appeareth by this Writ, that a Man ſhall have a Writ De Sr ry 
peroneratione upon the firſt Writ of Admeaſurement of Paſture, which iz . 
Vicontiel and directed to the Sheriff; if the Sheriff make Admcaſure- 1 
ment upon that Writ, and afterwards the Defendant ſurcharge the a 
Common again, as well as upon a Writ of Admeaſurement awarded out * 
of the Common Pleas upon a Judgment there given, Cc. But upon bl | 
the Writ of Admeaſurement awarded to the Sheriff, by which he 5 
maketh Admeaſurement, if the Defendant ſurcharge the Common at- 4 
ter, the Writ of Secund* Superoneratione ſhall be awarded out of the 0 
Chancery: But upon a Judgment given in the Common Pleas of Ad- " 
meaſurement, Ec. if the Defendant ſurcharge the Common, the Wit * 
of Secunda Superoneratione ſhall be awarded out of the Common Pleas; p 
and the Form of the Count in a Writ of Admeaſurement is ſuch: _ > 
Et unde preditt querens queritur, quod cum ipſe ſeiſit* fit de uno me/ſ"; the 
cum pertin” in 8. ad quod idem querens habet & habere debet Commun . i A; 
paſture cum quatuor equis, in centum acris paſtur' vocat* B. quolibet du. we! 
per totum annum pertin. Et prædict' def. ſeiſi“ exiſtit in dominico ſi" ain 
de feod de quatuor virgat' terre, cum pertin” in eadem villa, ad qutas ide * 
defend” habet & habere debet communiam paſture cum centum equts, & 23 t Ug 
bobus, Ec. quolibet ann per totum annum pertin* pr.edia defend” injuſte | tie, 


peroneravit commun paſtur” predit?* vocat B. ita quod in ea plura batt 
animalia & pecora quam habere debet, E ad ipſum pertinet habere, unde dic, 
quod deteriorat” eft, & damnum habet ad 20 li & petit admenſur”. * Gol 

n 4 4 


=h 


Writ de Reparatione facienda. 295 


And by the Writ of Secunda Superoneratione the Plaintiff ſhall recover 
his Damages againſt him that was Defendant in the firſt Writ, and alſo 
he ſhall forfeit unto the King the Cattle which he put in over the due 
Number after the Admeaſurement made. And all this is by the Statute 
of Ileft. 2. Vide ant. 125. 

(a) And note; That by the Writ of Admeaſurement all the Common- 
ers ſhall be admeaſured as well as thoſe who were Parties to the Writ. 
But yet if any of thoſe who are Commoners, which were not Parties 
to the Writs of Admeaſurement, Sc. do ſurcharge the Common after 
Admeaſurement, they ſhall not forfeit their Cattle, nor the Value of 
them that were in the Paſture above the due Number, becauſe they 
were not Parties to the firſt Writ, nor the _ ſhall recover Damages 
ag1inſt them for this Surcharge in this Writ. For the Writ of Secunda (127.] 
S1peroneratione doth not lie but only againſt him, againſt whom the firſt 
Mrit was ſued forth, 


Writ de Reparatione facienda. 


\TPHE Writ de Reparatione facienda lieth in divers Caſes; one is, 11 Co. $2. b. 
where there are three 'Tenants in Common or Joint, or pro indi- | 

2/0 of a Mill or a Houſe, Sc. which falls to Decay, and one will repair, 

bur the other will not repair the ſame, he ſhall have this Writ againſt 

nem; and the Writ is ſuch : 

Rex Vic, Oc. Si A. fecerit, Ec. tunc ſum', Ec. B. & C. quod ſint, 

Ec. oftenſur* quare cum iidem A. B. & C. quoddam molendinum in N. pro 
r:diviſ. teneant, & ipſi exitus inde provenientes pro equali portione inde per- 
upiant, & ad reparationem & ſuſrent* ejuſdem molendini teneant”, ac iidem 

B. & C. licet portionem de exitibus illis ipſos contingent” perciptant, repara- 

wi tamen & ſuſtentationi prædicti molendini contribuere contrad' in ipſius 

A. dampn* non modicum & gravamen ut dicit, & habeas ibi ſum”, Ec. 

C And ſo if a Man have a Houſe adjoining to my Houſe, and he ſuffer 

his Houſe to lie in Decay, to the Annoyance of my Houſe ; 1 ſhall have 

: Writ againſt him to repair his Houſe in ſuch Form: 

Præcipe A. quod, Ec. reparari fac” quandam domum ſuam in N. que mi- 11 H. 4. 8 
* runam ad nocumentum liberi tenementi B. in eadem villa, que reparari 
et & (let, ut dicit, Ec. & niſi, Ec. | 

And ſo if I have a Paſſage over a Bridge, and another ought to repair 
me Bridge, and he ſuffer the ſame to fall to Decay, I ſhall have a Writ 
wainſt him in this Form: 

Rex, Ec. Pracipe A. quod, Ec. reparari faciat una cum B. & C. partici- 
1s fais pontem vel quoddam ſtagnum in N. quem vel quod cum eis reparare 
ect ut dicit, & niſi, Ec. vel fic, quendam pontem, vel quoddam ſtaguum, 

qui 


5 


% but note; The Judgment on the Ad- he ought to bring a new Admeaſurement. 
me ment, 1s only to extend between 18 E. 3 Admeaſurement T- 
Parties; for if any other be aggricycd, 


} 
# 00 92 . bn tow 


2.96 


debet & ſolet ut dicit, Ec. 


And if any Bridge, Wall, or Sewer be broken, unto the Annoyance of x 
the Country, upon a Surmiſe made by any Perſon thereof in Chancery, 
that certain Perſons ought to repair the ſame, he ſhall have a Writ unto 
the Sheriff to diſtrain ſuch Perſons to repair the ſame ; bur it appeareth 
(b) by the Regiſter, that the King ſhall ſend his Commiſſion to the 
Sheriff to enquire who ought to make ſuch Bridge, and that he diſtrain 
them to make the ſame, and repair it. But by the Statute of 28 E.;. 
cap. 9. (c) a Commiſſion ſhall not be made unto the Sheriff to take an 
Indictment; and the King may ſend unto the Sheriff to diſtrain thoſe 
Perſons who ought to make or repair ſuch a Way, or Cauſey, or Pare- 
ment, and upon it an Alias and Pluries if it be not done, and an At- 
tachment upon the ſame; and if the Bridge or Way be in the Con- 
fines of the County, he ſhall have ſeveral Writs unto every Sheriff to 
diſtrain them in their Bailiwicks, that they, with the Men in other 
Counties, ſhall make and repair the Bridges and Ways, c. 
And there is another Writ in the Regiſter in the Title of the Writ of p 


Ex gravi querela, thus : 
Rex Majori & Vic de A. ſalutem. 
cum ipſe ha 


parte, 


Bailiffs. 


(a) And note; in this Writ the Party 
recovers his Damages, and it ſhall be a- 
warded that the Defendant repair, and 
that he be diſtrai ned to do it. 18 E. 3. 23. 
So in this Writ he”ſhall have the View; 
contra if it be but an Adion on the Caſe 
for not 3 for there he ſhall re- 
cover but Damages. 7 H. 4. 8. | 

(b) On a Commiſſion an Inqueſt was 


Writ de Reparatione facienda. 


gui vel quod dirut* vel dirupt* eſt, ad nocument (a) liberi tenem B. in eq. 
dem villa, quem vel quod facere debet & ſolet, Ec. ut dicit ; vel ſic, repa- 
rari fac” cum B. & C. participibus ſuis foſſata & wallias in N. que diruta 
ſunt ad nocumentum liberi tenement B. S C. quas vel que cum eis reparare 


t quoddam ſelarium cum pertin in predieP villa de A. ac J. 
 habeat quoddam ſelarium cum pertin' in eadem villa deſuper ſelarium præ did- 
um dirutum & confract', ad nocumentum ſelarii ipſius W. 
cundum conſuetudinem ville praditt reparar” debeat, idem tamen I. ſelarium 
lud reparare contradicit, prout dicit', ad grave damnum ipſius W. & contra 
conſuetudinem pradittam : Et quia nolumus, quod idem W. injurietur mn 
obis praciprmus, quod vocatis coram vobis partibus pred auditiſ11e 
binc inde eorum rationibus, eidem W. in premiſſ. fieri fac debitum & feli. 
num juſtitiæ complementum, prout de jur & ſecundum conſuet*, &c. | 
And thereupon the Mayor and Sheriffs, or Bailiffs ſhall proceed, and 
award Proceſs againſt the Parties; and if they will not do it, he miy 
have an Alias and Pluries, and Attachment againſt the Mayor and 


\ 


Ex parte W. nobis eſt oftenſum gued 


per pref. 1. f, 


Y 


Wi 


found (and returned into Chancery, 170 
ſent thence into B. C.) that the Abbot d 
W. and his Predeceſſors, had repaired the 
Bridge of S. 1 

(e) Note; It ſeems ſuch Comm 2 
were principally to redreſs Nuſances whic 
were within the PrecinGts of Franchi'c), 
or Leets of other Lords, and fo not pu” 
able in the Sheriff 's Turn. 29 E. 3. 
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Hrit de Curia claudenda, and for repairing of Hedges. 


HE Writ of Curia claudenda may be ſued before the Sheriff in the 
(a) County, and then the Writ is ſuch: | 
Rex Vit”, &c. Fuſticies A. quod juſte, Ec. claud* curiam ſuam in N. que 11 R. 2. Ce 
aperta eff ad nocumentum liberi tenementi B. in eadem villa, vel in alia villa, ria claudenda, 
gu claudere debet & ſolet ut dicit” ſicut rationabiliter monſtrare poterit, 5. L. 5 E. 3+ 


100. It ought 
1:21 eam claudere debeat, ne amplius, Ec. g 


re « : g . to be in the 
HY And this Writ lieth where one ought for to incloſe his Land from his Do and So 


Neighbour, and will not do it, he ſhall have this Writ ; and the Writ ler, and the 
may be ſued in the Common Pleas, and then the Writ is ſuch (b): 1223 2 
| Rex, Sc. Precipe A. quod juſte, Ec. claudat Curiam ſuam in N. que fe mu. 
"Wok: , 2 ha ve the Writ. 
eperta eſt, ad nocumentum liberi tenement', (uſque ibi) Sc. debet & ſolet. H. 4. 11. Le 
5 E. 4. 118, 


Et niſi, Sc. (c) * 
119. a Man 


hall have this Writ before he be damnified. Quia timet. 27 H. 6. Curia claud', A Nontenure is & 
-ood Plea in the Writ, 


G 


(4) Nute; A Curia claudenda ſhall be 
"ouzht only in the County where the 
lands which ought to be incloſed lie, per 
atv. But Caſe ſhall be brought in | anc 
County which is damaged by the Nonin- 
"ture; and if Iſſue be on the Preſcrip- 
10%, the Venue ſhall come de utroq* Comita- 
„, per Skipzy, 11 R 2. Aﬀtion ſur le Caſe 
3%, ©*c. and fee there Caſe for an In- 
clalure; and note, the Writ was ad Nocu- 
n* tum. 29 E. 3. 20. 


) Sec 2 R. 2. Aion ſur le Caſe 36. 


And this Writ ſhall be removed out of the County at the Suit of the 
Plaintiff without Cauſe, and at the Suit of the Defendant he ought to 
hew Cauſe in the Writ, and in the End of the Writ ſhall be this Clauſe: 
Hat executio brevis, Ec. ſi cauſa ſit vera, aliter non. 

And the Curia claudenda doth not lie but againſt him who (d) hath a 
Cloſe adjoining unto the Plaintiff's Land, and it doth not lie but for 
um who hath a Freehold in the Land, for Tenant for Years ſhall have 
tis Writ, and the View lieth in this Writ (e). 


[128.] 


16H. 7. 9. 


per Fineux 

theJudgment 
1s to recover 
the Incloſure 
and Damages. 


22 H. 6. 7, 8. 
22 E. 4. Cur 


(But ir ſeemeth that if a Man have Common in a great Waſte to him 

and his Heirs, or for Life, and he who hath the Land adjoining unto 
the Waſte and Soil, and who ought to encloſe, enter into the Waſte, 
and will not make this Encloſure; yet the Commoner ſhall! not have 
this Action for the Damages which he ſuſtaineth, Sg. although the 15 
Commoner may diſtrain the Cattle Damage-feaſant in the Land which 5 H. 7. 2. 
his Common, for the Writ doth ſuppoſe, Ad Necumentum liberi tent” 22 H. 6. 9. 


Q q of 


claud'. 


13 R. 


claud. 


24 E. 
H. 


(c) See 22 E. 4. Curia claud' 2. 1 H.6. 
33-1 H. 6. pl 4 17 H. 6. pl. 4. 

(d) Note; The Count ſuppoſes that the 
Lands of the Plaintiff are contiguouſly ad- 
jacent to the Cloſe of the Defendant, and 
this is iſſuable, for none ſhall have this 
Writ, but he who has the Land next ad- 
joining, by Newton. 22 H. 6, 8, and 9. and 
Moyle cuntr Priſot. See 13 H. 7. Xelw. 130. 
7 H. 6. Cur claud 4. 13 R. 2. pl. 3. 17 H. 
6. pl. + 

(e) Both for the one and the other's 
Lands, c. 29 E. 3. 21. 


12 H. 8. 


3/1. 6. ib. ac. 


2. Cure 


A 


J- 


— +> 13 


3 
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Writ de Curia claudenda. 


of the Plaintiff, which proveth that the Plaintiff ought to have the Soil 
ad joining, if he have the Action (a). 


(b) Note; If A. be bound to incloſe a- 
gainſt B. and B. againſt C. and Beaſts E- 
ſcape out of the Land of C. into the Land 
of B. and thence into the Land of 4. A. 
ſhall not have Treſpaſs againſt C. But if A. 
be bound to incloſe againſt B. and the 
Beaſts of B. eſcape into the Lands of 4. 
and thence into the Land of one D. a 
Stranger, there D. ſhall have Treſpaſs, and 
B. be put to a Curia claudenda againſt A. 
and ſo the Books 10 E. 4. 7. and 36 H. 6. 
Barr. 68. are to be reconciled: But it is o- 
therwiſe if Beaſts eſcape in View of the 
Owner, by Default of Incloſure, as out of 
a Highway, Sc. and freſh Suit be ſhewn 
in Juſtification ; but if it does not appear 
they were in View of the Owner, freſh 
Suit ſhall not be pleaded in Bar, except 
the Plaintiff alledges Notice. 15 H. J. 17. 
22 E. 4. 8, 49. 10 E. 4. 8. 


Note as to Incloſure. 


(1.) If Beaſts eſcape into your Land for 
Default of Ineloſure, where you are bound 
to incloſe, you ſhall have no Advantage 
thereof on the general Iflue, but ought to 
plead in ſpecial. 18 H. 8. 6. 

(2, See the Form of the Plea; A#is non 
quia di it quod diu antea, &c. ipſe fuit ſeiſitus 
de quodam Clauſ. in S. predit* vocat D. pred” 
Clauſo de C. in quo ſupponitur Tranſgreſſio præditt 
contigue adj acen in Dominico ſuo ut de Feodo, 
2 præditt A. & omnes ill quor Statu ipſe 
babet in Clauſo vocat D. prædict a tempore quo, 
Cf. uſi ſuerunt Clauſ. prædict claudere, & ſepes 
de eo Clauſo verſ. Clauſum il ſius G. ſufficienter 
reharare d emendare, quod ante, Efc. idem G. 
averia ſua in predifio Clauſo ſuo poſuit ad de- 
paſcend', & quia ſeves inter Clauſum pradifti A. 
wverſ. Clauſum prædicti G. fuer fractæ & mini- 
me reparatæ prædicta averia ab eodem clauſo ip 
fius G. in defectu ſufficien Reparation' Clauſi 
predif” tem ore quo intraver', &c. Et boc, c. 
Raſt. Entr. 621. And ſee the ſame Form 
of Pleading, int' Sagevill and Millard for 
« Treſpaſs. in the Park of Cheenye, where 
the Plaintiff replicd, That he is ſeiſed of 


Piece of Land of ſeven Feet in Longitudine 


(Latitud”) & 20 verge in Latitudine ( Longi- 
td”) lying between the Lands of the ſaid 
G. and thoſe of C. and that the Beaſts on 
the Day of the Treſpaſs, came into his 
ſaid Picce of Land, and there broke the 
faid Cloſe, c. abſque bor, that the Defen- 


A And 


dant's Cloſe is contiguouſly adjacent to the 
Cloſe of C. modo & forma. And the other 
Party ſaid, it was, &. and it was found. 
for the Plaintiff, and 20 J. Damages for the 
Piece, of Land, and 40g. for the Cloſe 
and it was adjudged that the Plaintiff 
Mould recover. 

Note; It is a good Iſſue to- traverſe the 
Preſcription ; for if the Plaintiff be not 
bound to incloſe (though he has voluntari— 
ly incloſed) it will be to no Purpoſe ; for if 
A. and B. have Lands. adjoining, where 
there 1s no Incloſure, the one ſhall hare 
Treſpaſs againſt the other, on an Eſcape of 
their Beaſts reſpectively. Dyer 372. Raft 
Entr. 621. 20 E. 4. 10. although wild Dogs, 
c. drive the Cattel of the one into the 
Lands of the other; and 22 H. 6. 9. and 
the Writ ſhall be Quare clauſum fregit, for 
it is a Cloſe in Law. 

(2.) If the Defendant. pleads that he is 
ſciſed in his Demeſne, as of Fee of the 


| Cloſe of D. the Plaintiff may reply, that 


5 S. was ſeiſed, abſque hoe, that the De- 
endant was ſeiſed in his Demeſne as of. 
Fee, and ſo cauſe the preciſe Ettate to 
come in Queſtion : But if the Defendant 
had pleaded generally, that he was ſeiſed 
of the Cloſe adjoining, or that the Cloſe 
adjoining was his Freehold; there the 
Plaintiff ſhall reply, that. he had nothing 
in the Cloſe adjoining at the Time, & 
and this ſhall make the Iſſue. Dyer 365. 
Sir Fra. Leak's Caſe. 

(3.) That ex conſequent it follows, none 
can have Advantage of this Juſtifcation, 
but he who claims an Intereſt in the Land 
adjoining to D. viz. a Common Path, High- 
way, Licenſe, Leaſe, e. and therefore if 
A. be bound to incloſe with B. who has a 
Cloſe adjoining, and the Beaſts of C. who 
has another Cloſe adjoining, eſcape into 
the Land of B, and thence into the Land 
of 4. A. ſhall have Treſpaſs for this, 
and ſo held by Newton. 21 H. 6. 53. 2: H. 
6. 9. for they were Treſpaſſers to B. other 
wiſe if C. had had Common, or a b in 
the Land of B. or (as it ſeems to me) if B. 
had been bound to incloſe againſt C. 22 E 
4. Curia claudends 2. adjudged. ' 

(4) Hence it follows, that the Iſſue is 
well joined in the principal Caſe ; for the 
Defendant had not the Cloſe immediate ; 
ſo his Beaſts -did Wrong, when they entre! 


into the Piece of Land out of the __ 
p 1 


1 


Writ of Quo Fure. 


D And the Proceſs in this Writ is Summons, Attachment and Diſtreſs, 22 E. 4. Iſue 


and if he do appear and afterwards make Default, he ſhall have a Di- 


tions, Cc. 


fringas in the Place of a Petit Cape, Cc. And if he make Default at 

the Day of the Return of that Writ, he ſhall have 
E of Damages, and alſo a Writ to diſtrain him to make the Repara- 38 Dyer. 
And-in this Writ in his Count he ought to ſhew the Cer- 
tainty of the Land which the Plaintiff hath adjoining unto the Defen- 
dant, and the Certainty of the Land which the Defendant hath there 
adjoining which he ought to encloſe. 
the Encloſure, c. as appeareth in the Count of the Book of Entries, 
fil. 32. So it is holden 22 H. 6. for if it be by Indenture or Compoſition, . 
then he ſhall be put to his Writ of Covenant. 


a Writ to enquire 


And to alledge a Preſcription of 


Writ of Quo Fare. 


I. 


and the Writ is ſuch: 


form of Pleading in a Quo jure. 


i'd therefore, if A. be bound to incloſe a- 
B. who has twenty Acres adjoining, 
"1 4 purchaſes one Acre contiguouſly 
heent to the Incloſure, A. ſhall not be 
*onpelled to ineloſe. If 4. has a Clole 
"ch he uſed to incloſe, and afterwards 
an Acre of Land contiguouſly adjoin- 
and then lets out his Incloſure, with 
1D1ts, Sc. Vet he that has the Land ad- 
"ning, ſhall not juſtify for Default of In- 


HE Writ of Qu Jure, where a Man hath Lands in Fee, and an- 
other claimeth Common in that Land, he who owneth that Land 
hall have this Writ againſt that Commoner who claimeth the Common, , H. 4. 12. It 


that he hath nothing in the Lands in which he claimeth Common, 


G Rex Vic", Ec. Si A. fecerit, Ec. tunc ſum, Ec. B. quod fit, Oc. oftenſ. 
uo jure exigit, Ec. communiam paſture in terra ipſins A. ſicut idem A. null 
abet communiam in terra ipſius B. (a) nec idem B. ſervitium faciat quare 
:mmuniam in terra ipſius A. habere debet, ut dicit, & habeas inde, c. 

4 And this Writ lieth for the Lord of a Town, or of a Waſte, or for 
any other Tenant who claimeth Common in his Land; altho' he be 
not Lord of the Waſte, nor the Town. 

| And this Writ is a Writ of Right in its Nature, for when the Plain- 

tiff hath declared in this Writ, the Tenant ſhall make Defence and ſet 

out his Title to the Common, (b) and alledge Seiſin thereof, and the 

Eiplees, Et quod tale fit jus ſuum offert, Sc. as the Demandant ſhall do 
a Writ of Right; and then the Plaintiff in the Quo Jure ſhall make 
Defence, and deny the Seiſin alledged by the Defendant, and join the 
\life upon the meer Right, or by Battail, and ſee the Count and the 

Lib. Ent. 96. and 80. 


Q q 2 


And 


cloſure. Theſe Points are reſolved, 21 F. 
6.3. 22 H. 6. 8. 

(a) Yet note; A Lord may have Com- 
mon appendant to his Demeſnes in the 
Lands of his Tenant. 18 E. 3. 43. 

(b) So that herein the Defendant is Actor 
or Proſecutor, and therefore it is held by 
ſome, that he ſhall not have Aid on his 
Title, 9 H. 6. 56. 
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0 


Poſt, 133. 


other; then to ſet the Bounds in certain, this Writ lieth for the one a- 
gainſt the other; and the Form of the Writ is ſuch: 


89 — 
— Þ 
93202 


See 129. B. 


„ NS ts LING Cu ar te Dos. 


Writ de Rationabilibus Diviſi. 


And in a Qi jure brought by two, Summons and Severance lieth, and k 
the Nonſuit of the one ſhall not be the Nonſuit of the other. And this 
Quo jure lieth againſt ſeveral Tenants, as it appeareth, H. 24 H. 3. But 
in that Caſe they ſhall, it ſeemeth, make ſeveral Defences, and make 
ſeveral Titles, and join the Miſe ſeverally. And the View ſhall be 
granted in this Writ. And the Proceſs in this Writ is Summons, At. 
rachment and Diſtreſs, and after Appearance if the Defendant make 
Default, a grand Diſtreſs ſhall iſſue out in the Place of Petit Cape, Oe. 


Writ de Rationabilibus Diviſis. 


HE Writ de Rationabilibus Diviſis, is in its Nature a Writ of y 
Right; and lieth properly where two Men have Lands in divers 
Towns or Hamlets, ſo that the one is ſeiſed of the Land in one 
Town or Hamlet, and the other of the Land in the other Town or 
Hamlet by himſelf; and they do not know the Bounds of the Towns or 
Hamlets, which is the Land of one, and which is the Land of the 


Rex Vic', &c. Pracip” tibi quod juſte & ſine dilatione fac efſe ration?» Nx 
biles diviſas inter terram A. de B. in C. & terram D. de E. in P. ſicut eſſe 
debent & ſoleut, unde idem A. querit” quod prædict“ D. plus inde trahit ad 
feodum ſuum quam ad ipſum pertinet habend amplius, Ec. Teſte, Ec. | 

And this Writ lieth for Tenant in Fee- ſimple, and againſt Tenant for 0 } 
Life, and in this Writ the 'Tenant for Liſe ſhall have Aid of him in the 
Reverſion, and they may join the Miſe in this Writ, and it ſhall be 
tried by the Grand Aſſiſe, as other Writs of Right ſhall be. 
And this Writ is Vicorztiel, and may be determined by the Sheriff: For p 
the Plaintiff in this Writ ſhall make his Plaint before the Sheriff, in Na— 
ture of a Count, and upon the ſame the Sheriff ſhall make a Preccp: 
to warn the Defendant, and when he cometh the Plaintiff ſhall count, 
and the Defendant ſhall anſwer the ſame in the Count, Cc. and if he 
deny it, then the Sheriff ſhall make the Diviſion and Partition of tte 
Land between them by certain Metes and Bounds. | 

But if the Defendant will plead and join the Miſe upon the met! & 

Right, and put himſelf on the Grand Aſſiſe, then the Plaintiff ought t“ 
remove the {ame by a Pore, without Cauſe, and the Defendant may te. 
move it with Cauſe, as it is ſaid in other Writs. And the Count“ 
this Writ is in this Form: 6 
Et idem A. modo veuit & dicit quod cum rationabiles & ret? dix. *' * 
debent inter terram prædictam N. Ec. in S. & terram ipſius A. 2 B. 4 
viſis predi® incipient verſus Boream in quodam loco vocato K. & t . 
refte verſus Auſtrum in longitudin' per L. uſque E. ultra quas diviſus ! 
dictus N. c. nibil babere debet verſus Occidentem, idem N. Cc. 
diviſ. præd traxerit ad feodum ſuum in S. de terra ipſius A. fes, 

| . 


2 
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gcras more & paſture, Sc. Jude idem A. dicit quod quidam W. unper pat [129.] 
funs fuit ſeiſitus in dominico ſuo ut de feodo per diverſas metas & bondas 
tempor” packs Tempores Sc. capiend” inde explet, &c. ad valenc & quod tale 
ſt jus ſuum ert, Sc. And the Tenant may join the Miſe by Battail or 
by Grand Aſſiſe, Qc. 

And divers Tenants in common of a Town or Hamlet, may have this 
Action againſt him who is Tenant of another Town adjoining, and they 
ſhall count one Count, and ſhall make their ſeveral Titles in that Count, 
and ſhall alledge the Eſplees ſeverally in the ſame Count. Which fee in 
the Book of Entries, fel. 167. | 

3 And the Defendant ſhall make his Defence ſeveral againſt every one 
of them, or may wage Battail, or join the Miſe at his Pleaſure, and then 
the Plaintiffs ſhall reply thereunto and recite anew their Count, and 
alledge the Eſplees, as before, and then join to the Miſe with the Te- 
naut upon the mere Right, or by Battail at the Pleaſure of the Tenant. see 128. Q. 

(And it they do join the Miſe in the County before the Sheriff, b 
Battail, it ſhall be determined there, but not by the Grand Aſſiſe, Ec. 
And it ſeemeth, that 'Tenant in 'Tail, nor a Parſon of a Church, nor 
Tenant for Life ſhall not have this Writ, for he ought to have an Eſtate 
in Fee who maintaineth this Writ, and Summons and Severance lieth in 
tus Writ, and the View ſhall be granted in this Writ. And Jointenan- 
:cy or Coparcenary is a good Plea in this Writ, and the Writ may be 
:rought againſt ſeveral Tenants, who have Tenements in Severalty or in 
common in the other Town. | IN 


g Writ Ex parte tals. 
TX E Writ of Ex parte talis lieth where Auditors are aſſigned unto a 
A. Bailiff or Receiver to account, and the Auditors will not allow 
a unto the Bailiff or Receiver his (a) reaſonable Allowances, which they Note 13 R.. 
0 ducht to do, but commit him to Priſon; he who is ſo impriſoned ſhall Fitz. Ac- 
„ tave this Writ Ex parte talis, Sc. But if a Man brings a Writ of Ac- __ this 
n count, and Auditors are aſſigned unto him who is Bailiff or Receiver, Writ of Ex 


o take his Account, and they will not allow him his Allowances which parte talis, 
ey ought to do, Ec. he ſhall not have this Writ of Ex parte talis, he Barons 


"or any other Remedy in that Caſe, for he may ſhew the ſame to the . 


juſtices, and they ſhall relieve him. — — 


de plaintitr; 3 a Averm. that 
* antiff in the Writ hath paid the Money by the Commandment of the Owner, or ſuch ſpecial 
"iter without Writing or Tally of the ſame. 


And if a Plea of Account be ſued in London againſt a Receiver, Oc. 
m other Court of Record, and the Party appear, and Auditors are 


aſſigned 


1) Nete ; Payment to the Plaintiff, or Tally or Writing of the ſame. 13 R. 2. 


1 e by his Command ougit to be Aa eunt Fl. ſed contr 6 R. 2. ibid. 47. per 
e, although the Accountant has no Belky. 
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ps. 7 
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aſſigned him by the Court, and they will not allow unto him ſuch 4. 
lowances which he thinketh they ought to do; he ſhall have a Writ of 
Ex parte talis; and the Writ is ſuch: 

Rex, &c. Ex parte A. capti & detenti in priſona noſtra Linc' pro arrera. 
giis compoti ſui, in quibus B. aſſerit ipſum ſibi tener de tempore quo fuit hal. 
livus ſuus in M. nobis eſt oftenſum quod auditores com poti prædict per ipſun 
B. ad hoc deputat” ipſum A. ſuper eodem compoto indebit* gravaverunt, oneran. 
do ipſum de receptis, qua non recepit, vel non allocando ei expenſ. & liber;. 
tiones rationabiles, in ipſius A. damnum non modicum & gravamen. Ft quia 
nolumus quod eidem A. injurietur in hac parte, Tibi precipimus, qu f 
prædictꝰ A. per teſtimonium auditor” compoti liberat' fuerit, vj invenerit tili 
ſuffic* manucap* qui eum manucapiant habere coram Theſaurario & Bari 
uoſtris in Scaccario noſtro, ad reddend prafat B. compotum ſuum juxta for- 
mam ſtatuti de communi concilio regni noſtrt inde provi. tunc ipſum A. a pri. 
ſona prædicta, fi ea occaſione & non alia detineat” in eadem, deliberari fac 
per manucaption ſupradi® : Et ſcire fac prædict B. quod tunc fit ibi cum 
rotul & talliis, per quos pradi A. compotum ſuum prius reddidit ad facient 
& recipiendum in præmiſſ. quod de jure & ſecundum formam ſtatuti pradi# 
inde fuerit faciendum, & habeas ibi nomina manucap illor & boc brexe. 
Teſte, Sc. Vide Stat. inde Weſtm. 2. cap. 11. 

And this Writ ſhall be returnable before the Treaſurer and Barons of H 
the Exchequer at a certain Day, as it appeareth by the Writ. 

And if a Man have Auditors aſſigned him in London by the Party who l 
taketh the Account, and will not allow his Tallies or other Things to 
be allowed, but commit him to Priſon, and becauſe he is a Stranger in 
the City he cannot find Sureties to bail him to ſue his Writ of Z; | 
parte talis, Ec. Then he may ſend unto the Chancellor, and ſurmiſe in 
the Chancery, and put in Sureties before the King there, and there- 
upon he ſhall have a Writ unto the Sheriff of London out of the Chan- 
cery, rehearſing the Matter, and how that he hath found Sureties there, 
according to the Statute, commanding the Sheriff to deliver him out of 
Priſon ; and the Writ ſhall be ſuch: 

Rex Vic? Lond” Ec. Ex parte A. Ge. (ut ſupra uſque ibi) non moditin 
& gravamen. Et quia idem A. forinſecus eſt in Civitate noftra Lond' & 
ignotus, per quod manucaptores de eadem Civitat" invenire non poteſt de bi. 
bend ipſum coram Theſaurario Es Baronibus noſtris de Scaccario ad reddens | 
compot ſuum prædidtum E ad faciendum ulterius, & recipiendum quod On. an 
noftra conſiderabit in præmiſſ. voſque alios manucaptores quam de Civitate © 
eodem A. admittere recuſaſtis, ac idem A. ſufficient” manucaptor coram 1! 
in Cancellar noſtra inventi, viz. C. D. & E. de Com' Eborac qui c, 
manuceperunt habere coram The ſaurario vel ejus locum tenente, & Boron bi, 
ſtris de Scaccario in quind Paſchæ, proxim futur* ad recitandum ibidem © 
potum ſuum prædict & ad ſtand recto in premiſſ. ſecundum forman Hare hy 
de commun concilio regni noſtri inde proviſi, Jobis mandamus, quod ip 11 
a pri ſana prædicta, fi ea occaſione & non alia detineatur in eadem, mieri" de 
liberari fac per manucap ſupradit®. Et ſcire fac predit#” B. quod un- bs 
Oc. per quos prædic A. computum ſuum prius redditum 1 . 

acien 
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faciendum 2 * 3 25 quod juſtum fuerit, & conſonum ration. Et babeas 
thi loc Breve, Oc. 

x And if he do remain in Priſon, he may ſue the Ex parte talis return- 
able before the Treaſurer and Barons of the Exchequer, and there- 
upon he may have another Writ out of Chancery directed unto the 
Treaſurer and Barons of the Exchequer, that they take Sureties of him 
who is in Priſon according unto the Form of the Statute; and that they 
deliver him out of Priſon, and ſhall have another Writ unto the Gaoler, 
that he ſend his Body before the Treaſurer and Barons of the Exche- 
quer, and that he deliver the Body when the Treaſurer and Barons ſend 
him a Writ ſo to do, Sc. which Writ appeareth in the Regiſter. 

3 (a) And if a Man be committed to Priſon by Auditors for Arrearages of 13 H. 7. 2. 
his Account, and afterwards eſcape out of Priſon, the Gaoler ſhall ſatis- Vi. 6H. 7. 
fy the Party at whoſe Suit he was committed, and the Gaoler ſhall have 5 * , 5 
a ſpecial Action upon the Caſe upon the Priſoner to anſwer the Eſcape 13 x. £ "oy 
and the Damages which the Gaoler hath ſuſtained, which Writ is among 14 H. ). 
the Writs of Ex parte talis in the Regiſter ; but it ſeems reaſonable that Stamf 33. 
the Gaoler may take the Party again, and ſo is the Opinion of ſome Books. 


Writ of Execution upon a Statute-Merchant. 


: 1 of Execution upon a Statute-Merchant lieth in Caſe, where But if a Sta- 
, 1a Man is bounden in a Statute-Merchant before any Mayor or fute-Mer- 
0 liff of a Corporate Town, who have Power to take ſuch Bonds or — — 


ecogniſances, to pay a certain Sum of Money at a Day, at which Day ,, one v 

i: doth not pay the ſame, then he to whom the Obligation or Recog- is abſent, ir 

-lance is made, may come before the Mayor, or him before whom the ſhall not bind 

%ond or Recogniſance was taken, and pray him to certify the ſame into = Commi- 

ne Chancery under his Seal according unto the Statute of Mn Burnel ; _ — —.— 

ad if he will not certify the ſame as he ought to do, then the Recog- to the Com- 

tle may have ſuch Writ directed unto the Mayor: miſes, as it 
Rex dileFis ſibi Majori Linc* e T. Clerico ad recognitionem debitorum ſeemeth by 

1d L. accipiendum deputatis, ſalut'. Ex parte I. nobis eſt oftenſum, quod 9 

*»n R. ann regni noſtri decimo, coram W. nuper majore ville Linc' & H. 98 

"re Clerico ad hbujuſmodi recognitiones in eadem villa accipiendfs deputato, 

":9310viſſet ſe debere prefat” I. 241. juxta formam ſtatuti dudum apud 

Laon Burnel pro mercator editi, certis terminis ſolvend', & licet termini 

tos prædic jam din ſunt elapſi, idemque I. vos ſepins requiſierit, ut 

% Cancellar” noftra de recogn” predi® juxta ſormam ſtatut predi cer- 

, vos tamen nos in Cancellar noftra predic ſuper recognitione 

* Ducuſque certificare diſtulitis, & adhuc differtis, unde quamplurimum 

, Vobis mandamus quod ſcrntatis rotulis de hujuſmodi recegnit' cor 

. & H. an predif? factis in cuſtodia veſtra, ut dicitur, exiſtenti- 

bus 


+) And note that in this Caſe, altho' eſcapes, yet the Adtion lies agaiaſt the 
parte talis be ſued by the Party who Bailiff, 13 E. 3. Barr. 253. 
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bus, fi inveneritis recog” prædi in forma predic fa fuiſſe & terming 
ſolntionis prædict elapſos fuiſſe, & nos in Cancellar' noſtra alias inde certifi. 
cat* nou Joe tunc nos in eadem Cancellar ſuper recognitione pradi® J, 
ſtiucte & aperte, juxta formam ſtatuti predict ſub ſigillo pro recognitigne 
mercatorum ibidem deputatis, certificetis us ulterius ſuper hoc fieri faciamy; 
quod ſecundum formam prædicti ſtatutꝰ fuer? faciendum. ; 

And if he will not certify by this Writ, he may ſue an Alias and 1 


Pluries and Attachment againſt the Mayor and Clerk ; and it appeareth g 


by this Writ, that if an Obligation be once certified in the Chancery 
it ought not to be certified again without Affidavit made, that Excch. 
tion was not ſued upon it, and then he ſhall have a ſpecial Writ unto the 
Mayor for it; for then it ſhall be taken as a ſeveral Obligation upon 
every Certificate. 

And alſo it ought to be certified under the Seal of him who is depu- 
ted to ſeal the Obligation. And if the Mayor do make his Certificate p 
unto the Chancery, then the Party ſhall have a Writ to execute the Sta- 
tute, thus: 

Rex Vic Linc ſalut'. Quia A. de B. coram C. & C. clericis ad recg- 
at debitorum apud L. accipiend* deputat”, vel fic, coram D. Majore : vel fic, 
coram L. nuper Majore Civitatis noſtræ Linc' & F. Clerico, vel, tunc Cleric 
ad recognitionem debitorum apud L. accipiend* deput” recognovit ſe debere E. 
10 libras quas ei ſolviſſe debuiſſet ad feſtum, c. ann”, Ec. & eas ei n- 
dum ſolvit ut dicitur ; Tibi præcipimus, quod corpus predic? A. ſi laicus fit, 
capias & in priſon” noſtra ſalvo cuſtodir* facias, donec eidem E. de predifto 
debito vel execution” teftamenti prædic E. de pradiff* 10 J. plene [atisfecerit. 


Et qualiter hoc præceptum noſtrum fuerit execut* nobis ſcire facias in Oftad' | 


S. Hill' ubicunque, c. per literas tuns Frillat” & babeas, Ec. (a) | 
1 And this Writ may be returned © wili into the Common Pleas as e 
| King's Bench. And if a Mar woke 4 *t-rire-Merchant of 100. pay- i 
[131-] able at divers Days, if he fail : it ny of the ſaid Days, the 


6 E. z. 39. Recogniſee ſhall ſue Execution „dd ſhall not ſtay his Be- 
cution until all the Days are p i c of an Obligation. 
contrary in (b) If a Man be bound to pa; ir d rs Days, he ſhall not | 


Covenant; or have an Action of Debt upon the h , uncl all the Days are paſt 
if he aſſent to But if he who is bounden in a Statute- Merchant be a Clerk or Abbo, 


. 1 Sc. then the Writ of Execution is of another Form, viz. 
107. 32 H. 6. 


7 1411111! Vi q 
la Rex, Sc. quia A. perſona Eccleſiæ de B. coram, Sc. pri cipimius we 
14. Brudenell. prædict' 10 l. de bonis & catallis ipfins A. in balliva tua mobilibus ſine di. 

tione levari, & eund E. habere fac. Et qualiter hoc præceptim, Ec. 


(a) And if on this Writ the Sheriff returns tent; and yet it was intended 1 1 
the Party dead, or non eſt inventus, a Writ Lands were taken and delivered, m— * | 
ſhall iſſue to extend the Lands. But on a it was impoſſible to levy the Deb! BY 
Statute-Staple certified, the Conuſee ſhall Extent. And note; The Sheriff * 
have the Body, Goods and Lands, by one Delivery accordingly on the eee, | 
Writ. 15 H. 7. 14. and note, by 29 E. 3. 1. yet on the Return thereof. Juogn 5 
it appears, that the Repriſes of the Land rendred, Quod teneat ö ann * 
(whereout the Conuſce had Rent of 201. (b) Poſt. 167, 13 H. 4 F. Chance) *v 
iſſuing) was of greater Value than the Ex- per Hill. 
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For a Clerk ſhall not be arreſted by his Body upon that Statute, and 
if Proceſs be awarded to arreſt him, by that Statute he ſhall have a 
Writ unto the Sheriff, that he do not trouble or moleſt him, and it 
he have arreſted him for the ſame, that he deliver him, if he know no 
Cauſe why he ſhould nor enjoy the Privilege of a Clerk : And in ſome 
ſuch Writ there is a Proviſo put in the End of the Writ thus: 
Proviſo quod pred” decem libr' de ter bonis & catallis ipſius A. fi non 
levate fuer juxta formam ſtatuti predi® levantur, ut eft juftum, Ec. 
Teſte, E9c. 
B 00 If a Man be bounden in a Statute-Merchant in 20. and the 
Starute at the Suit of the Recogniſee is certified in the Chancery, and 
afterwards he digth, his Executors may have a ſpecial Writ unto the 
Mayor, reciting the Certificate before them, commanding them to cer- 
tify the ſame again into the Chancery, and the Writ is ſuch : | 

Monſtraver nobis L. & W. execut* teſtament' L. de B. quod cum R. Ec. 
(ut ſupra uſque ibi) juxta formam ſtatuti prædict' certificaretis : Vos tamen 
pro eo quod per rotulos veſtros inveniſtis quod Caucellar noſtra ſuper eadem 
recognition” alias eſſet cert iſicꝰ quicquid inde facer' non curaſtis, ac pradif?” 
execut” coram nobis in Cancellar” noſtra perſonaliter conſtituti aſſeruerunt, ali- 
quam execut* recognit* predite in vita ipſins L. ſeu poft mortem ſuam vir- 
tte certificat” inde in Cancell” prius fat? nullatenus fad ſuiſſe, & nobis ſup- 
plicaver” ut fibi in hac parte velimus de remedio providere. Et quia eiſdem 
executꝰ quate nus juſte poterimus in bac parte velimus ſubvenire, vobis man- 
mus, quod ſcrutat* rotul* veftr” buju ſmodi recognit* contingent”, ſi inveneritis 
rcognit* illam in forma praedit? fatam fuiſſe, & terminos ſolution* tranſ= 
eios eſſe, ut eft dictum, tunc nos in Cancellar* noftra ſuper recognit* pred 
titinte & aperte ſub figillis veſtris pro recogn” debitor' ibidem deputat”, prout 
morts eſt, certificetis, non obſtante Cancellar” naſtr' prius inde extitit certifi= 
cata. Teſte, Ec. 

Bur this Writ is not granted but upon Affidavit and Oath made by 
tne Executors in Chancery, or by him who would have that Execution. 


1 
* 
LEY 


(b) Writ of Execution upon a Statute-Staple. 


ND if a Man be bounden before the Mayor of the Staple in a 
certain Sum, to pay at a certain Day, Cc. and he do not pay it 
ircording to the Statute; then he to whom the Obligation is made, 
dal come before the Mayor and ſhew him the Statute, and pray him to 
tify it under the Seal into the Chancery, as he ſhall do upon a Sta- 
'e-Merchant, Or the Mayor may award Execution if the Party be 


Rr dwelling 


A 5 So note; Executors cannot proceed 36 H. 8. Bro. Stat. Merch. 43- 17 E. 3. 31. 
why old Certificate, viz. to commence in prin. ipio. 
"Hg he Teſtator left off, bur they muſt (b) Note ; Execution by a Mayor of the 
an 42urh de novo. See Dyer 180. 17 E. 3. Staple, can be only within his Juriſdiction. 
8 E. 3. 10. 28 E. 3.91, 25 E. 3. 38. 
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Vi. 45 E. 3. dwelling within his Juriſdiction, or have Lands or Goods there, 67; 
K. Finchd. And if the Mayor will not certify at the Requeſt of the Party, then 
1 all be foes he ſhall have a Writ out of the Chancery unto the Mayor to certif 
firtof the the ſame, as he ſhall have upon a Statute-Merchant ſhewed in Chan. 
Goods, and cery; and upon the ſame an Alias and a Pluries, and Attachment againſt 
then of the the Mayor if need be; and when the Mayor hath certified the Stat 
Lands. f x ute 
Bur 7 R. z. under the Seal, then the Writ of Execution ſhall ifſue forth againſt the 
Execution Party, to arreſt him, and to extend his Lands, Oc. and this Writ ſhall 
46. the Party be always returnable in the Chancery, and not in the King's Bench nor 
Harh his Common Pleas, as the Writ which iſſueth forth to do Execution upon a 
take one or Statute-Merchant; and the Form of the Writ is ſuch: | 
the other, Rex Vic Linc' ſalut”. Quia R. de W. xx. die Septembr' & any, Ge. 
and ſo is the coram E. de B. Majori ſtapul” noſtr” de B. ad recog” debitor' in eadem Ste- 
- = at this pula accipiend deputat* recognovit ſe debere W. de F. oo libr, &c. quas ej 
TE ſolviſſe debuit in Feſto, &c. tunc, Cc. Et quas ei nondum ſolvit, ut dic. 
Tibi præcip' quod corpus pred R. ſs laicus fit cap” & in priſona noſtra donec 
eidem W. de præd debito plene ſatisfecerit, ſalvo cuſtod, & omnia terras & 
catall ipſius R. in balliva tua per ſacrament” proborum & legalium hominun 
de balliva prad”, quo rei veritas melius ſciri poterit, juxta verum valorem e- 
rund diligent extendi & appreciar & in manum noſtram ſeiſiri fac, & eq 
pref. W. guouſyue ſibi de debit” pred” ſatisfat? fuer” liber fac juxt” for! 
ordination” inde fact. Et qualit hoc præcept' noſtrum fuerit execut* ſcire fac 
nobis in Cancel“ noſir' in Craſtin” animarum proxim futuro ubicungue tune 
fuerit per literas tuas ſigillatas, & habeas ibi hoc breve, Ec. 

And by this Writ it appeareth that the Sheriff may arreſt the Conu- 
ſor, and extend and take his Lands, Goods and Chattles, and return 
the ſame Extent in Chancery, Cc. And thereupon the Conuſee may 
ſue a Writ unto the Sheriff out of the Chancery to deliver him the 
Lands and Goods to the Value of the Debt, which Writ is called Lie- 
rate, and is ſuch: | | 

(132.] Rex Vic', Cc. Cum R. de W. xx. die (uſque ibi) per literas tuas ſigillr- | 
tas, & tunc fic: Ac tu nobis returnaſti, quod pred” R. non fuit inventus u. ve 
balliva tua, poſtquam breve noſtr” tibi liberat” ſuit, ſed quod cepiſti in mais 
noftr* omnia terras & tenementa & catalla ipfins R. in dicta balliva tua & 
ea extendi & appreciari feciſti juxta tenorem brevis noſtri prædict', vis. dit 


partes unius meſſuogii que appreciant* ad quinque libras, Tibi præcipimus, 914 fa; 
eidem A. omnia terras & tenementa, & catall' pradift* per te in mans h cn 
ſtras ſic capta, ſi ea per extent” & aprec' predi® habere voluerit, liberes, l, 

bend juxta form ordination” prædictꝰ qucuſque ſibi de debito prædict fi 100 


ſatisfat. Et qualiter hoc præceptum noſirum fueris execut ſcire fac' i 
Cancel! noſtra in quinden* Poſche prox* futur” ubicunque tunc fuerit per litts 
ras, Ec. Et habeas, Gc. | | 

And if a Man be bounden before the Mayor of the Staple, or in! cert 
Statute-Merchant before another Mayor, Sc. and have no Lands but * 
Durham, or other County Palatine, then upon the Certificate of _ 
Statute made by the Mayor, Ec. upon the Return of the Sheriff, 114: 
he hath not Lands nor Tenements within his Bailiwick, the Party my 
ſurmiſe that he hath not any Thing but in the County Palatine, . 


ane 
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and pray that the Tenor of the Record may be ſent thither, to have 2 E. 4. 10. 
Execution done, and upon that Surmiſe he ſhall have ſuch Writ. 


Writ to do Execution in a County Palatine. 


E N venerabili in Chriſto patri I. eadem grat Dunelm' Epiſc vel ejus 
Cane? in Epiſcopatu predi® ſalut*, Oc. Tenore cujuſdam ftututi de 
Fapula facti coram W. de W. nuper Majore ſtapul Weſtm' ad recognitiones 
gebitorum in eadem ſtapula accipiend* deputat” de xl. 1 T. de W. jam de- 
fin® ut dicit & E. de R. civ' Lond? per Agnetem que fuit uxor H. de R. E- 
11/copat' Dunelm' uuper recognitis, & per N. B. nunc Major di ſtapulæ in 
Cine noſtram' miſſi: Vobis mittimus praſentibus intercluſum, ut inſpecto tenore 
pred ulterius ad proſecutionem Katharine gue fuit uxor præ fat T. I. F. & 
R. de L. executor teſtamenti pred* T. executionem recognitionis pred” fieri ſac 
pront de jure & ſecund legem & conſuetud* regni Angl' fuerit faciend*. Tefte,Ec. 

And if the Statute be not ſufficiently certified in the Chancery by the aye, 2 R. z. 
Mayor, Ec. becauſe he hath omitted any Part of the Bond, as the 7, 3. ſeveral 
Name, or Surname, or other Matter material, then upon Affidavit Cer —_— 
made, that he hath not had Execution by Reaſon of that Certificate, NEE pune 

; ; pon one 

he ſhall have a new Writ unto the Mayor and Clerk, c. to certify the Statute. But 
Statute fully again into the Chancery, notwithſtanding his Certficate it cannot be 
made before, and that Writ doth appear in the Regiſter. intended but 

If the Mayor doth make a Certificate of the Statute into the Chan- — _ 
cery, and deliver the ſame unto the Recogniſee, and the Party keepeth ſeveral Sta- 
the Certificate, and will not put it into the Chancery ; and afterwards tures. And 
another is made Chancellor, the Party ought to have a new Certificate note, That 
to that Chancellor, otherwiſe he ſhall not have Execution of the Statute — 
upon that Certificate made to the old Chancellor, which was not deli- ed upon them 
vered in Time into the Chancery: And then he ought to ſue a Writ in to ſeveral 
Chancery directed unto the Mayor, to make a new Certificate, and the Sheriffs. 
Writ ſhall be ſuch : 

Rex, Cc. Majori Stapule Weſtm' ad recognitiones debitorum in eadem 
fapula accipiend' deputat” ſalut'. Ex parte D. Ec. nobis eſt oftenſ. quod 
m W. de E. &c. ann” regni noſtri tertio coram vobis in ſtapula predi® 

recrg” ſe debere pref. A. xl. I” juxta formam ſtatuti ſtapulæ predi cert* 

erminꝰ folvend”, & licet vos termino ſolution” praditt* elapſo K. Epiſc” Lon- 

donꝰ nuper Cancellar* noſtro dum in officio Cauc ftetit, ſub figillo officti noftri, 

"rat moris eft, certificaveritis, quia tamen præ dict“ D. didlam certificat” 

'enes fe bucuſque retinuit, & pref. R. nuper Cane” cui prius nominatim inde 

certrficaſtis, ab officio ſuo Canc* a din eſt & extitit merat”. Volumus, E vo- 

''s mandamus, quod dictam certific* pref. nuper Canc* per vos fie fac ſane 

5 r' vobis reftit” & ſcrutatis rotulis de hujuſinodi recognitione coram v. 

us ann” predit? fatis, ff inveneritis recognition” pr.edrt factam fuiſſe, 

"mc Cane noftro moderno in eadem Canc* ſuper recogn' preditt' diſtin?” E 

"pert Juxta form” ſtat' preditt ſub ſigillo pro recaguitionibus fapuls pred” 

Rr 2 denutar 
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deputat certificet” indilate, ut ulterius ſuper hoc fieri faciamus, quod ſecundum 
fermam ſtatuti prædic fuer Jaciend dicta certific* prins fic fadtd non ob. 
ante. Teſte, Sc. 

But Note, That if in the firſt Certificate he hath not expreſſed the 
Name of the Chancellor, that then he may deliver that Certificate to 
the new Chancellor, and ſue Execution upon it, and therefore it is good 
ro make the Certificate general to the Chancellor without naming his 
Name. 


Recogniſance in the County before the Sheriff. 


| bo a Man doth acknowledge in the County before the Sheriff to 
pay to another a certain Sum of Money at a Day certain, and do 
| 1 ] not pay it at the Day, then the Recogniſee ſhall have Writ out of the 
133. Chancery unto the Sheriff, commanding him to do Execution upon that 
Recogniſance ; and the Writ ſhall be ſuch: 
Rex Vic, &c. Monſtravit nobis A. quod cum ipſe implacitaſſet in Cn 
tuo per brew noſtrum B. & idem B. in pleno Com“ illo recognovit ſe debere 
pref. A. certam pecuniam ad certum termin reddend tu tamen termino 140 
elapſo, eandem pecuniam eidem A. nondum ſolutam ad querimoniam ſecund 
recoguitionem ſuam habere now feciſti, in ipſins A. damnum non modicum & 
gravamen. Et quia eid' A. prout juſtum fuerit ſubvenire volent' in bac parte 
Tibi præcipimus, quod fi ita eſt, tuns pecuniam illam de bonis & catallis ip- 
fins B. in Balliva tua levari, & illa pref. A. ſine dilatione habere fac ue 
clamor ad nos inde perveniat iteratus. Teſte, Oc. 
Bro. Recog. But it ſeemeth Recogniſance ſhall be made when a Plea is depend- 4 
16. Ant. 133. ing in the County before the Sheriff by Writ between the Parties in 
Debt, Sc. but if there be not any Plea depending in the County by 
Writ, but by Plaint, Quære if that Recogniſance ſhall be made; and it 
ſeemeth reaſonable that it may be taken, as well as when the Plea of 
Debt is depending in the County before the Sheriff by Plaint, as ut it 
were by the King's Writ. | h 
Burt if a Man come into the County before the Sheriff, and there it 
Court acknowledge to pay a certain Sum of Money, unto another at 4 
certain Day, Ec. where there is not any Plaint or Action depending, 
betwixt the Parties, whether this Acknowledgment ſhall be good or not, 
Quzre. And it ſeems reaſonable, that if it be under the Sum of fort) 
Shillings, that ſuch Acknowledgment ſhall be good, and bind the Party: 
And if the Party have a Writ to the Sheriff to do Execution of ſuch B 
Recogniſee (as before is ſaid) and the Sheriff will not do the ſame, then 
the Recogniſce may ſue an Alias and a Pluries, and Attachment againlt 
the Sheriff; and the Form of the Writ is ſuch: | 
Rex, Sc. Ex parte A. accepimus, quod cum uuper tibi præciperimis, 9 1 
fe B. recognoſceret ſe debere A. tantum, tunc ipſum B. diftringeres ad p11 
debit” eidem A. ſine dilatione reddend', ac licet idem B. coram te recegueſ 
ſe debere pref. A. predict” debit” tam:n ipſum B. ad debitum _ _ 
ert hg. 
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difringer ha#enus diſtuliſti, & adhuc differs, in ipſius A. damnum non modi- 
cum & gravamen : Et ideo tibi precipimus, quod fi ita eſt, tunc execution 
recognitionis ſine dilatione fieri fac” juxta tenorem mandati noſtri pred” & hoc 
nullo modo omittas. Teſte, Oc. ; 

But it ſeemeth by this Writ, that if the Recogniſor will not again 
acknowledge the Debt before the Sheriff when he cometh to him to do 


Execution, E9c. but ſay that he hath paid the ſame, that then the 
Sheriff ought not to do Execution. | 


And there is another Writ in this Form : 

Rex Vic, Oc. Precip” tibi, quod fi A. recognovit ſe debere B. centum ſolid 
tunc ipſum A. diſt” ad predift* debitum eidem B. redd'. 

And he may have an Alias and a Pluries and Attachment upon the 

ſame, &c. And if the Sheriff return upon the Alias, quod diſtrinxit par- 

tem per frument* vel per alia cataP ad quod non invenit emptores, Then by 

the Title of the Regiſter ſhall be awarded a Writ of Pluries reiterando 

returnable, & ilud mſuffic* reputand', Ec. But * tamen of that; for 

t ſcemeth to be a good Return: And Quere if the Sheriff may ſell the 

Goods to pay the Recogniſance, for it ſeemeth by the Regiſter he may 

{ell the Party's Goods. 

(And if a Man be in Execution upon a Statute-Merchant, he ought Ant. 131. 

to be found in Priſon for the Rent and Revenues of his Lands which — 5 
are in Execution, Ec. that is to ſay, with Bread and Water, as appear- Sumer. 
eth by the Statute; and if he have not the ſame, he may ſue a Writ 
unon the Statute directed to the Mayor and Sheriff, where he is in Ex- 
ccution, that he have the Livelihood which the Statute giveth him; and 
he Writ is ſuch: 

Rex Majori & Vic' Lond* ſalut*. Cum in Statuto de Mercator” edito conti- 
rat” quad mercatores pro quorum debitis contigerit debitores ſuos per formam 
tatut* predict arreſtari & impri ſonari, invenire teneantur debitoribus illis in 
piſona commorant* panem & aquam ad ſuſtentationem ſuam. Jobis præcipi- 
us, quod W. de S. pro debit' E. de K. per formam fratut” noſtri predict“ 
ut dicitur arreſtatꝰ & in priſona noſtra detent” ſi ea occaſione E non alia deti- 
warur in eadem, fieri fac in hoc caſu, quod fuerit faciend & in caſit conſi- 


a fiert conſuet” juxta form Statuti pred? T. Sc. And upon that he may 
tave an Alias, Pluries, and Attachment. 


Writ de Perambulatione facienda. Aut. 128. 


) A Writ de Perambulatione facienda ought to be ſued with the Aſſent 
of both Parties, where they are in Doubt of the Bounds of their 
Lordſhips, or of their Towns; then they by Aſſent may ſue this Writ, 
drected unto the Sheriff to make the Perambulation, and to ſet the 
wounds and Limits between them in Certainty; and the Writ is ſuch: 
L „Nex Vie, Sc. Precipinus tibi, quod aſſumpt* tecum 12. diſcretis & legaP 
t n Com” tuo, in propria perſona tua accedas ad terram A. de B. in N. 
© rerram C. de D. in E. & per eorum ſacramentum fieri fas” perambulat“ 


zer 
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inter terram ipſius A. de B. in N. & terram ipſius C. de D. in E. ita quod 
perambulat” illa fiat per certas metas & diviſas : Quia prædic“ A. & C. 
poſuerunt ſe coram nobis in perambulationem illam, & ſcire fac Fuſtic ng. 
ſtris apud W. Sc. tali die, vel Fuſtic' ad primam afſiſ. Sc. ſub ſigillo ſug 
& figillis quatuor legaP Milit' ex ullis qui perambulat” illi inter fuer per quas 
metas & diviſas perambulatio illa facta ſuerit; & habeas ibi nomina Mili. 
tum, & Hoc breve. 

[134.1 And the King may make his Commiſſion to other Perſons to make 4 
that Perambulation, as well as to the Sheriff, and to certify the ſame 
into the Common Pleas, or in the Chancery, or elſewhere, Oc. And 
19E. 3. 58. ſuch Commiſſion is oftentimes (a) granted to make Perambulation of 
| three or four Counties where they are in Doubt in the Bounds and Li- 
mits thereof, and this Perambulation made by Aſſent, ſhall bind all the 

Parties and their Heirs. : 

But if Tenant for Life be of a Seigniory, and another who is Tenant B 
in Fee-ſimple of another Seigniory adjoining, ſue forth ſuch a Writ or 
Commiſſion, by Reaſon whereof a Perambulation is made, it ſeemeth 
the ſame ſhall not bind him in Reverſion ; neither ſhall the Perambula- 
tion made with the Aſſent of Tenant in Tail bind his Heir. 

And the Perambulation may be made for divers Towns, and in divers | 
Counties, and the Parties ought to come in Perſon into the Chancery, 
and there acknowledge and grant that a Perambulation be made betwixt 
them, and the Acknowledgment ſhall be enrolled in the Chancery, and 
thereupon a Commiſſion or Writ ſhall iſſue forth. And if the Parties 
cannot come in Chancery, then they ought to ſue forth a Writ of Dedi- 
mus poteſtatem directed to certain Perſons, to take their Acknowledge- 
ment, and to certify the ſame into the Chancery under his Seal, Ge. 
and then upon that Certificate retorned into the Chancery, That Com- 
miſſion or Writ may be granted, altho' the Parties do not appear in 
Perſon in Chancery to pray the ſame. 


Writ de Warranti a Charta. 


In a Marran F E Writ of Varrantia Charte lieth properly where a Man doth D 


2 the enfeoff another by Deed, and bindeth him and his Heirs to War- 
cxencant ranty, &c. Now if the Defendant be impleaded in an Aſſiſe, or in 2 
faid that he . ; 0 i ä 
had a Forme. Writ of Entry in the Nature of an Aſſiſe, in which Actions he cannot 
* vouch, 
of the Land 

| and _ Plea, and that was againſt the Iſſue in Tail. Itin, North. 2 E. 3. Garr. de Charters 13. : E. % 

Ia, 0. 


(a) Note; A Diviſion was made between of the Town of 4. as before. (2) That 
the Counties of C. and H. by an Enqueſt this ſhall not conclude any of the County 
taken of four Counties by Force of a of C. to ſuppoſe by Writ or others1!e, 
Commiſſion ; and reſolved, (1.) That if that the Lands are in the County of by 
Land lying in the Town of A4. but in Truth (3) If they are at Iſſue on this Point,“ 
within the County of C. be allotted to the ſhull be tried by a Venue of both Counties. 
County of H. that they ſhall ſtill remain Quere 29 E 3. 45+ 


Writ de Warrantia Charta. 


vouch, then he ſhall have that Writ againſt the Feoffor or his Heir, 
who made ſuch Warranty ; and the Writ is, 


E (a) Rex, Sc. Prec A. quod juſte, Sc. warrant” B. unum meſſuag cum rpg, Te- 
pertin in D. quod tenet, Ec. de eo tenere clam & unde chartam ſuam habet, nants in 
ut dicit', Ec. vel fic: Manerium de N. cum pertin S advocat Eccleſia — in 
ejuſdem ville quam tenet, Sc. (uſque ibi) unde chartam ſuam habet, vel m 


: . this Writ, 
chartam D. patris vel matris vel alterius anteceſſoris, cujus heres ipſe eſt, 


28 E. 3. 90. 
ut dicit & niſi, Oc. ſo where 


three are 
Jointenants, and a Releaſe to the other two. 40 E. 3. 41, 42. 16 H. 7. 6, 7. If the Defendant tender 


2 Plea to the Plaintiff, and the Plaintiff will not enter it; he ſhall not have Advantage in this Writ. 
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And although the Writ doth ſuppoſe that he holdeth of the Defen- 
dant, yet that is not material whether he holdeth of him or not. 
F And alſo that the Plaintiff holdeth any Land of the Defendant by Ho- 
mage Aunceſt and hath not Charter thereof: (b) Yet he ſhall have this 5 Eliz. Dyer 
Writ of Warr” Chartæ againſt the Defendant, and the Writ ſhall ſay 221. If the 
unde Chartam habet, Oc. and yet he hath no Deed to ſhew, but only Warranty be 


ſhall hold by Homage Aunceftrel, which implieth a Warranty, and there- only againſt 


the Grantee 
fore in that Caſe, theſe Words, unde Chartam habet, Ec. are not and his 
material. 


Heirs, and 


there be not 
Dedi & Conceſſi in the Charter, fer Curiam, the Writ lieth not. 12 H. 3. Gary. de Charters 27 One 


brought this Writ. Unde Chartam ſuam habet : The Defendant ſaid, Non babet Chartam ſuam, and the 
Plaintiff confeſſed the ſame, and ſaid it was Charta anteceſſoris ſui; adjudged for the D endant. 


lf a Man have a Leaſe of Lands for Life goon ge Rent, or maketh Coll gies 
a Gift in Tail rendring Rent without Deed, and afterwards the Leſſee ffn, G. 


f Upon Owelt 
or Donee is impleaded in ſuch Action where he cannot vouch, then he ä 


ſhall have this Writ of Warrantia Charte againſt the Leſſor or Donor, this Writ li- 
or his Heir who hath the Reverſion : For that (c) Reverſion and Re 


(a) Note ; This Writ concerns the Land, 
ind therefore a Fine may be levied there- 
on, 18 E. 4. 22. if it be brought in the 
County where the Land is. 29 E. z. z. 
Kirt, Sed Stouff. contr. Yet for that this 
Writ is founded on the Covenant, which 
1510 a Manner perſonal ; although thereby 


reſerved 


County. Dyer 221. Quare. See 12 H. 3 · pl. 
27. 24 E. 3. 35 | 


(b) See Poſt. 135. 24 E. 3. 35. 44E. 3. 


. 18. 6 H. 7.1, 11. and note by 29 E. 3. 4. 
he derrained the Warranty againſt the 
Defendant, by bringing a Scire facias with- 
out ſhewing the Record. 


4 the Plaintiff ought to recover Lands in (e) Note; Tenant by the Curteſy ſhall 

ot Value; it is in the Parties own Ele&ion nov vouch the Heir to recover in Value; 

h to bring the Writ in what County he nor the Leſſee for Life, him in Remain- 
y 


pleaſes, and he need not bring it in the 
County where the Lands lie; Be it he be 
impleaded thereof, he may well vouch in 
«ny County. 31 E. 3. Garranty de Charters 14. 
rer Thirn. and ſo adjudged accordingly, 
and agreed by Thirn. Sec. That if the 
Lands, Ec. in divers Counties are paſſed 
ty a Deed or Fine, he need not ſue ſeve- 
ral Writs, but one Writ ſhall ſatisfy for all. 
JE. z. 3, 4 but he ought to ſuppoſe in 
kts Count, that he is impleaded in cach 


der. 14 H. 6. 25. and 10 H. 7. 10. a good 
Caſe of Voucher and Recovery in Value, 
per Cur a Reverſion and Rent without 
the Words Dedi, &c. without Deed, good 
to bind him in the Reverſion to Warranty, 
be it the Leſſor or his Grantee. 10 H. 7. 
10. 34 E. 3. Garranty 30. 20 E. 3. Counter- 
plea of Warranty 7. But the Vouchee there 
may diſclaim if he be not the Leſſor, c. 
10 H. 7. 10, So if he be (not) Leſſor, 


Grantce or Heir. 17 E. 3. 39. 1SE. 3. 42. 
SCG Co. Lit. 384. ö. 


nt eth; but that 


of the Ser- 


is after Seiſin 


vices. 
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3 12 
21 H. 6. 8. reſerved, maketh a Warranty in it ſelf by the Statute of Bigamis, cap 
Upona Feoft- %. altho' he hath not any Deed thereof i | 
1 _— (a) And if a Man give Lands to one in Fee by Deed by theſe Words, H 
ranty, he Dedt, conceſſi, Oc. now he is bound to warrant the Lands to the Feoffee 


ought in his by thoſe Words, and 
Count to ſet 


forth the 
Deed 14 E. 


3. 35. ace. 


if the Feoffee be impleaded, he ſhall have a Wit 
of Warran' Charte againſt the Feoffor, by theſe Words, Dedi, con- 
ceſſi, Ec. but not againſt his Heir, for the Heir ſhall not be bounden 
unto a Warranty made by his Father, unleſs he bind him and his Heir; 
to Warranty by expreſs Words in the Deed: As to ſay, Ego & heres 
mei omnia prædict terras, Ec. warrantizabimus, c. 

But note, That he ſhall not have the Writ of Warrantia Charts | 
againſt the Feoffor, or againſt him againſt whom he hath the Warran- 
3 ty, if he be impleaded in any Action in which he may vouch him, for 
bath a Re- then he ought to vouch him to Warranty; and if he will not vouch him 


leaſe or Con- to Action, he ſhall not afterwards have a Writ of Harrantia Charts (b). . 
fir mation : 


with Warranty for Doubt the Poſſeſſion ſhall be counterpleaded, he ſhall have this Writ, Wed and 
Brian. 12 H. 7. 2. 


In a Præcipe 
quod reddat, 
where the 


(c) And a Man may ſue forth this Writ of Warrantia Chartæ before x 
21 H. 6. 41. he be impleaded in any Action, but yet the Writ doth ſuppoſe that he 
22 H. 6. 22, is impleaded : And if the Defendant appear and ſay that he is not im- 
30 H. 7.7. pleaded, by that Plea he confeſſeth the Warranty, and the Plaintiff 
ſhall — 9 to recover his (d) Warranty, ſo as if the Defen- 
dant be after impleaded, and vouch him to Warranty, and he entreth 
into the Warranty, and pleadeth and loſeth, and that the Defendant reco- 
| ver in Value. The Defendant ſhall have in Value of the Lands againſt the 
— Vouchee, which he had at the Time of the Purchaſe of his Harranti: 


he ſhall have Chartæ, and therefore it is good Policy to bring his Warrantia Charts a- 
jn Value the gainſt 
Lands which 
he had at the Time of Judgment, for the Judgment makes them ſubje& to the Execution. 1 E. 3. 1! 
Fitz, Garr. de Charter 2. ac. 8 E. 2. Voucher 237. A Man cannot vouch a Clerk attaint, or a Man out 
lawed ; but rather have Warrant Chart. Cont of an Ideot Quod reddat. Quere if it be Law at thi 


Chart. 9. ac. 


(a) A. makes a Leaſe for Life by Dedi, 
and grants over the Reverſion; yet the 
Leſſee may vouch A. 48 E. z. 2. Sec 6 H. 
7. 2. 14 H. 6. 25. 48 E. 3. 2. Perk. 26. and 
note; if one warrunts only againſt himſelf 
and his Heirs, Warranty of Charters does 
not lie, per Cur, if it . not the Word 
Dedi in the Deed. Dyer 221. 

(b) Sce 18 E. 3. 42. Garrarty de Charters 
8. It is no Plca here to ſay that the Plain- 
tiff is impleaded in ſuch an Action, where- 
in he may vouch, c. though it is a good 
Plea to ſay, that he was not Tenant the 
Day of the Writ eee yet in a Scire 
facias, it is & good Plea to ſay, that he was 
impleaded in ſuch an Action wherein he 
might vouch, but did not, Sc. and ſo by 


Day. Br. Warr. Chart. 29. $ E. g. 10. Markham acc. 24 E. 3. B. Warrant. Chart. 13. acc. 19 E 3. Gar 


Reaſon of his Default he could not hare 
Execution. See accordant 9 E. 2. Gr 
ranty de Charters 30 that it is a good Plea. 
Vid. infra K. ſed N. Br. 135. D. contr. 

(e) And therefore the Count is goed, 
without ſhewing for what he is impleadc 
29 E. 3. 4. (oſt. 13 5. B.) Sce ) H. 6. 17. 
Scire facias againſt a Diſleifor on a Fine, 
and pending the Writ the Diſſeiſee enter, 
he ſhall not have a Warranty of Charters, 
if no Scire facias be ſued againſt him. Þy 
Pa ſton. 

d) But no Damages. 18 E. 3. 42. 29 
3. 4. 31 E. 3. 22. See 2 H. 4. 14. ent. a. 
1 E. 6. II. contr. Sec 16 E. 3. l. 20. C 
97 E. 2. bl. 30. 


1 


Writ de Warrantia Charta. 
4 him before he be ſued, to bind the Lands of the Vouchee which 
e 
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had at (a) that Time. For if a Man be vouched, he ſhall not ren- 
der in Value, but of the Lands which he had at the Time of the Vouch- 
er, and if he have aliened the Lands before the Voucher, he ſhall render 
nothing in Value; and therefore it is Policy to bring his H/arrantia Char- 
te againſt him when he hath the Land to render in Value. And upon 
this Writ and Judgment, the Land ſhall be bound. But if a Man re- 
cover his Warranty by Writ of //arrantia Chartæ, and hath bounden the 
Land which the Vouchee had at that Time; yet if he be afterwards 
impleaded for that Land, for which he recovered his Warranty, he ought 
to vouch him againſt whom he recovered his Warranty, to defend the 
Land, if he be ſued in any Action wherein he may vouch, otherwiſe 
he ſhall not have Advantage by Recovery of his Warranty in the //ar- 
rantia Charte (b). | 
A And if a Man recover his Warranty in a Warrantia Charte, and af- 
terwards is impleaded in an Action in which he cannot vouch, as by As- 
ſize, or by (c) Scire facias ſued forth upon a Fine, Sc. It ſeemeth he 
ought to give Notice to him againſt whom he hath recovered his War- 
ranty of the Action, and to pray him to ſhew him what he ſhall plead 
for to defend the Land, c Duere tamen (d) thereof. 
B If a Man exchange Lands with another by Deed, if he be impleaded, 23 H. ;. 
he may vouch him with whom the Exchange was made, by Reaſon of Gar. Char- 
that Exchange; and alſo he ſhall have a Writ of H/arrantia Charte by ders 26. 
that Deed of Exchange, although there are not Words of Warranty in 


the Deed; and the Vouchee ſhall have a Writ of Warrant* Chartæ, ta- 
men quer (e) of that. | 
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81 And 


(a) Viz. At the Time of the Warranty 
derrained, per Hill. 16 E. 3. Garranty de Char- 
ters 20. and per Finchd. If the Defendant 
has not Lands in Value, the Plaintiff ſhall 
recover Damages. 29 E. 3. 3. vide poſt. 135. 
H 


But note; If the Tenant vouch, and af- 
ter the Entry into the Warranty the Vou- 
chee dies, and in a Reſummons againſt 
him he revouches the Heir, and the Heir 
loſes all the Land, which his Anceſtor 
had the Day of the Voucher, he ſhall be 
bound to render in Value to the Tenant, 
per Wilby. 18 E. 3.17. and ſee the hike 
Cuy', 22 E 3. 3. But it is there held, That 
vhen he recovers in Value in another 
County, than where the Vouchee is ſum- 
moned (except the Tenements deſcend af- 
ter the Voucher) he ſhall not. 13 E. 3. 
Recovery in Value 3. Yet ſee 4 E. 2. Vaud, 
248. quod ſic, per Cheſter on a Teſtatum, 
qued Hill negavit. See 29 E. 3. 4. 16 E. z. 
3 46. Af. 51. 19 E. 3. pl. 9. 41 E. z. 

22 | 


(b) See accordant 18 E 3. 42. 19 E. 3. 
Garranty de Charter.— that it is & good 


Plea in a Scire facias on a Judgment in a 
Warrantia Chart«, but not in the Warrantie 
Charte it ſelf, 

(e) It ſeems he ought to bring his Scire 
facias pendente placito. 19 E. 3. Garranty de 
Chartegs. 11 E. 3. ibid. 22. But in the Scire 
22 e ought to ſhew the firſt Deed if the 

ced be not entred. 18 E. 3. 46. per Thirn, 
vide 8 E. 4. 1. 

(d) And therefore the Guarrantor may 
maintain the Guarrantce in an Aſſiſe 
brought againſt him, on the Tenant's Re- 
queſt. 11 H. 6. 41. 

(e) Videtur quod fic, per Thirn. 1) E z. 
44. ſed Hill and Shard contra, becauſe none 
ſhall have it but the Tenant himſelf; yer 
ſec 18 E. 3. 19. per Shard. and ) H. 4. 18. 
That a Vouchee ſhall have a Warrant Char- 
te where he cannot vouch (over) 21 E 3. 
50. and by Seaton, the Defendant in a 
Warrantia Charte, has no Remedy to have 
his Warranty over. See 31 E. 3. Warranty 
of Charters 22. per Burton, that a Tenant 
by Warranty ſhall have his Warranty over. 
Vide ant. 124. F. 23 H. 6. fl. 26. 17 E. 2. 
44. contr. quere 15 E. 3. ph 25. 
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7 H. 4. 18. 
17 E. z. and 
Br. War. ch. 
30. None 
Mall have 
the Writ but 
the Terre- 
Tenant. 

24 E. 3. 25. 
Willbye 7 E. 
4. 12. 

3 E. 4 J. 

A good Plea 
that he had 
nothing in 
the Land 
jour de brie 
pur. haſe. 

19 E. 3. 
Gar. ch. 10. 
4 E. 3. Gar. 
ch. 12. acc. 
for Rent- 
Service. 


E 1. Vou- 
cher 266. 
21 H. 6. 40. 
Newton. 
Sce Littl. 
111. for the 
Rcaſon of 
this Caſe. 


Writ de Warrantia Charta. 


And if a Man be impleaded who is not 'Tenant of the Land, but Per. C 
nor of the Profits, he ſhall not have a Writ of Warrantia Chartæ, be- 
cauſe he can loſe nothing. And a Man ſhall have a Writ of I/arraur D 
Chart although he 2 vouch in the Action brought againſt him, and 
if he do recover in the Varrantia Chartæ, and afterwards loſe in the 
Action brought againſt him, in which he hath vouched him againſt whom 
he recovered his Warranty, then he ſhall have a Writ which is called 
Habere fac ad valenc (a), &c. preſently within the Year after the Reco- 
very, and ſhall not ſue forth Sci. fac. And an Aſſignee ſhall have a Writ 
of Warrant. Chart. 

(b) And a Man ſhall have a Writ of Warrant. Chart. of Land or Rent p 
which he demanded againſt him out of Land, Ec. but there he ought 
to vouch of Land diſcharged of the Rent, Ec. if he may vouch in the 
Action. | | 

(c) And a Man may bring his Writ of Jarran. Chart. in what County p 
he pleaſeth, if the Deed bear not Date in a certain Place, or County; 
for then he ought to bring the Writ where the Deed beareth Date. But 
if a Man bring a Writ of Varrantia Charte, by Reaſon of Homage 
Aunceſtrel, Gc. then it ought to be brought in the County where the 
Land lieth. 

(d) And if a Man doth enfeoff another of Lands by Deed with War- G 
ranty, if the Feoffee make a Feoffment over, and taketh back an Eſtate 
in Fee, the Warranty is determined, and he ſhall not have a Writ of 
IWarrantia Charte, becauſe he is in of another Eſtate. And ſo if A. 
diſſeiſe B. and enfeoff C. (e) with Warranty, who enfeoffeth D. with 
Warranty, upon whom a Stranger entreth, in whoſe Poſſeſſion B. the 
Difleiſee releaſeth his Right, all the Warranties are extinct, and if D. 
re-enter, and be impleaded, he ſhall not have a Writ of War. Charte, 
becauſe he is in of another Eſtate by Wrong. (f) But if a Man be 

impleaded 


(a) So is 16 E 3. Garranty de Charters he never demanded Warranty of the Rent, 
20. contr. where he recovers before the but Finchd. and it ſeems the better Opinion 
Writ brought againſt him; yet there he were contra. 
ſhall have a Scire facias. 19 E. 3. Warranty (e) 4 E. 3. pl. 12. 
of Charters 10. And it ſeems if the Defen- (d) And ſee accordant per Newton. 22 Ul. 

ant does not acknowledge (or know) that 6. 22. vide infra. 

he has loſt, he ſhall have only a Scire fa- (e) And ſee accordant 21 H. 6. 41. 

cias. 16 E. 3. ibid. 20. and 29 E. 3. 4. per (f) Contra per Fune and Paſton. 14 H. 

Tiff. See 18 E. 3. 4, 2. 9 E. 2. pl. 2. 45 U. 26. 

. 10. Bro. Warranty 20. 36 E. 3. pl. 11. 9 Note the Cafe 21 H. 6. 41. Warranty of 
2. pl. 30. 31 E. 3. pl. 22. Charters per Mills verſus H. Cliffor!, and 
(b) So is 30 E. 2. 20. 31 E. z. Garraniy counts that one R. had arraigned an Aſſiſe 

de Charters 20. per En hd. hut others contr. againſt him and the others, pending which 

where the Caſe was, A. enfeoffs B. with Writ, the Plaintiff came to the Defendant, 

Warranty, and B. recovers in a Warrantia and ſhewed that he was in by his Feoftmen: 

Charte on a general Count of the Land, with Warrancy, and pray'd him to admi- 

and afterwards a Rent is recovered againſt. niſter, I. e. ro aſſiſt him with a Plea to bar 

him; and he brings a Sire facias on the the Demandant, which he refuſed ; and 
general Judgment in the Warrantia Chartæ then pleads, that long Time beforc the 
to have the Value of the Rent; and per Defendant any Thing had, A. and B. were 

Thirn. he ſhall not have in Value, ſecing ſeiſed, till diſſeiſed by C. who enfcofied 


Writ de Warrantia Charta. 


impleaded, for which he purchaſeth a Writ of JWVarrantia Charte againſt 
whom he hath a Warranty, and vouch him alſo in the Action ; and 
afterwards depending the Action, a Stranger who hath ancienter Title 
entreth upon him, yet that ſhall not abate his Harrantia Chartæ ſued out 
before; quod vi. 21 H. 6. i 

H (a) if a Man be impleaded in Aﬀiſe, Sc. and he _ a Writ of 4 E. z. Gar. 

j urruntia Charte, and counts, that he is impleaded by Aſſiſe, Ec. and ago wg 
that he hath loſt, Sc. If the Plaintiff recover his Warranty, he ſhall — Ac- 
recover his Damages, and alſo to have the Value of the Land loſt. tion in the 


: Nature of a 
Covenant, therefore he ſhall recover Damages. 2 H. 6. 31. It is holden, that in this Caſe he ſhall 


recover Damages only. But it ſeemeth by Br. Warr. Chart. 31. that if he hath no Land to be reco- 
vered in Value, that he ſhall not recover Damages tantum, nor more than in Voucher, 
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1 And a Man may ſue forth divers Writs of Warranty of Charters a- 
gainſt divers Men: And if he hath divers Warranties againſt them, he 


ſhall recover ſeverally againſt them. 


k (b) And a Man may ſue a Writ of Warrar* Chartæ at the Common 


Law for a Warranty made of Lands in ancient Demeſne. 


8 f 2 


the Defendant, who enfeoffed the Plaintiff 
as he had alledged, and 4. died, and B. 
entred on the Plaintiff. Markbam de- 
murred to this Plea, for that it does not 
ſhew whether the Entry was before, or 
pending, or after the Aſſiſe, and 22 H. 6. 
22. it was ruled by the Court that it is no 
Plea, if it does not ſhew the Entry to be 
before the Aſſiſe brought, or before the 
Requeſt made: For if the Entry was after 
Judgment or Requeſt, the Plaintiff is law- 
ully entitled to an Action: For by Necv- 
ton, the Requeſt is in Nature of a Voucher 
of a Vouchce, ſo as to devolve the War- 
ranty (contra if it be after the Entry into 
Warranty) whereupon A. waived the ſaid 
Plea, and ſhewed that B. entred on the 
Plaintift before any Requeſt ; and Mark- 
la demanded Judgment, ſecing that he 
acknowledges he was Tenant at the Time 
of the Afhiſe” arraigned, and that the Re- 
queſt was pending the Aſſiſe, in which 
Cale ftuppoſe a Stranger had entred by eld— 
er Title, yet againſt him (Law) the Writ 
is good, as of the Tenancy he had che 
Day of the Writ purchaſed : And by New- 
ton, Paſton and Fulk. it was now a good 
Plea; for although he remained Tenant 
to the Demandant after the Entry of B. 
yet he is not fo againſt the Defen1ant, 
*herefore they joined Iſſue, if the Entry 
was before the Requeſt. 22 H. 6. 22, 23. 
and vide 41. i6. ſo that it ſeems to me, that 


tn0ugn the Entry was after the Requeſt, 


(a) And 


yet if it was before the Writ of Warranty 
of Charters r the Entry of the 
Stranger would ouſt him of his Warranty; 
for the Requeſt is not in Lieu of Voucher, 
but only the Writ of Warranty of Char- 
ters; and this is well proved, for that the 
Lands which the Vouchee has, are bound 
from the Time of the Voucher; but the 
Lands of the Tenant in the N of 
Charters only from the Time of the Writ 
purchaſed, yet it ſeems clearly, that if in 
an Aſſiſe the Defendant requeſts his Guar- 
rantor to give him a Plea and he refuſes, 
and after Judgment is given, c. that ſo 
ay | as he continues Tenant of the Land 
he ſhall have a Warrantia Chartæ; but con- 
tra if he has not made any Requeſt, and 
according to this Diverſity are the Books 
to be intended. Regiſter 158. and 24 E. 3. 
75- becauſe till Execution he continues 
Tenant, and has his firſt Warranty ſtill on 
Foot, 

If a Warranty be made to a Man and his 
Aſſigns, the Aſſignee of the Heir of the 
Feoffee ſhall vouch as Aſſignee. Quod nota, 
7 E. 3. Warranty, &c. 44. 10 E. 3.32. 19 
E. 2. 85. 13 E. i. 93. 

(a) See accordant 4E. 3. Garranty, &c. 
29 E. z. ibid. 30. and ant. 134. K. Bro. 
Garranty 31. 16 E. 3. pl. 20. 4E 2. pl. 29. 

(b) See 16 E. 3. Cauſe a remover 15. Reg. 
12. 30 E. 3. 13. and per Skipw. the Tenant 
hull have Warranty againſt the Lord in 


the Lord's own Court, 
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(a) And if a Man have a Writ of Warrantia Chartz depending, al- L 
though that the Plaintiff who brought the Action againſt him who 
brought the Warrantia Chartæ be Nonſuit in his Action, the ſame ſhall 
not abate the Writ of Marrautia Chartæ although he hath not an Action 
ſued againſt him for the Land, c. q 


. 


Writ de Meſne. (b) 


18 H. z. ＋ HE Writ of Meſue lieth where there is Lord, Meſne, and Tenant, M 
Meſne 78. and each hold by Owelty of Services, as by Homage, Fealty, and 


4 ᷓ 20 J. Rent yearly. Now if the Tenant be diſtrained by the Lord Para- 


Meſne ought mount for the Rent or Service of the Aſeſue behind, he ſhall have a 
to acquit the Writ of Meſue againſt the Lord who is Aſeſue, and by the Writ he ſhall 
Tenant a- recover his Damages if he be diſtrained, otherwiſe not: And by that Writ 


1 - ra- he ſhall be compelled to do the Service, and to pay the Rents, and 


3 the Writ may be ſued in the County before the Sheriff, and the 
E. 3. 34. ace. Writ is, 

Note, that (c) Rex Vi”, Sc. Præcipimus tibi, quod Fuſtic A. quod juſte, &c. ac- N 
the Plaintiff quietet B. de ſervic' gue C. ab eo exigit de libero tenemento ſuo quod de 
M — pref. A. tenet in I. & unde querit' quod pro defect ejus diſtriu ſicut ra- 


eth not in fionabil' monſtrare poterit, quod eum acquetar” debeat, ne amplius, Oc. 

the Count to 
ſhew the Certainty of the Tenure between the Meſne and the Lord Paramount, but generally to 
ſay, that he holdeth over per 38 H. 6. 12. and 39 H. 6. 29. 13 E. 4. 6. If there be Lord, Meme, 
and Tenant, and the Tenant is diſtrained by the Lord, for which he bringeth a Replevin, the Lord 
a voweth upon a Stranger; the Tenant may have a Writ of Meſue: Vet the Meſne cannot join be- 
cauſe the Avowry is made upon a Stranger. | 


And if it be ſued in the Common Pleas, the Writ is, 

Rex Vic, &c. Prec A. quod juſte, &c. acquietet B. de ſervic quod ns 
ab eo exigimus de libero tenemento, &c. unde idem A. qui medius eſt inter 
nos & præf. B. eum acquietare debet, & unde queritur, quod pro _ e- 
jus diſtring & niſi, Sc. And this Writ is where the King diſtraineth 
for Services, Oc. 

And if another Perſon he Lord Paramount, then the Writ is, N04 
. acquictet B. Sc. que C. de eo exigit de libern tenemento, Ec. unde iden 
A. qui medius eſt inter C. & pref. B. eum acquietare debet, Ec. 


And 


(a) Infinite; and therefore in a Writ a- (e) Note; tho* A. does not hold of C. 
gainſt two, they may fourch per Diſtreſs immediately, but only by a Meſnalty, het 
an infinitum. 38 E. 3.1. 9 E. 2. pl. 3. 41 the Writ is good; adjudged 29 E. 3. 34+— 
E. z. pl. 9. Alſo in this Writ the Quantity of the 

(b) Note; The Writ of Meſne ought to Services are taken by Proteſtation, and 

de brought in the County where the Lands ſeveral Tenancy is à good Plca. 2 1 
lie, and if Nail be returned againſt the 5, 2. 
Lord, a Writ ſhall iſſue to another Sheritf 
ou u Teftatum. 29 E. 3. 3. 


Writ de Mieſue. 


And the Writ of Meſue may be ſued and removed out of the County, 
at the Suit of the Plaintiff by a Pone without Cauſe, and at the Suit of [136.] 
he Defendant with Cauſe ſhewed, as in a Replevin. | 
And a Man may have an Acquittal, and ſue forth a Writ of Aſeſue 
upon it divers Ways. One if the Meſze grant unto his Tenant by his 
Dced, upon his Tenure made of him to acquit him againſt his Lord Pa- 
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A ramount, he ſhall have a Writ of Aſeſue upon that Grant. Another 
Cauſe of Acquittal is where he holdeth in Frankalmoigne. Another 2 
Cauſe is, where he holdeth in Frankmarriage (a); or where he holdeth 38 H 2 
Cby the like Service as the Meſue holdeth over, which is called Ow- 39 H. 6. 29. 
ety (b). 


Priſot. 
And alſo a Man may have an Acquittal by Preſcription, as if he hold 
diy Homage Aunceſtrel. 
And alſo by Conuſance in a Court of Record for to acquit him, Ec. 
And the Men of Cornwall claim to plead a Plea in a Writ of * in 
the County without Writ, and that they have had Allowance thereof 
n Eyre. And although the Writ of Meſue be depending betwixt the 
e and the Tenant paravail, yet the Lord ſhall diſtrain the Tenant 
zravail for the Rents and Services, and ſhall not tarry until the Writ 
Jſeſue be ended betwixt them, whether he ought for to acquit the 
lenant or no. 
(e) And if a Man bring a Writ of Aſeſue where he is not diſtrained, 7 H. 4 12. 
i the Writ is maintainable, but then he ſhall not recover Damages: Ant. 134. K. 
'r the Writ is brought only for to recover the Acquittal, Sc. As if Bro. Meſne 
: bring a Writ of Warranty of Charters where he is impleaded, Ec. ** 
to recover the Warranty pro loco & tempore. 


: Ind if the Tenant holdeth by the Services which the Aſeſue 2 Sagt. 
eth over, and alſo by other Services, it is a good Owelty to have 15 Is _ 
\nuittal, becauſe it is ſuch, and more. And although that the Lord 10 H. 6. 26. 
+211 depending the Writ of Aſeſue, yet the Writ ſhall not abate (d). 

(e) And Tenant for Term of Life where the Remainder is over in 25 H. 6. 


fi, ſhall have a Writ of Aſeſue againſt the Aſeſue: But Tenant for Meme 13. 


Lie ſhall not have a Writ of Meſue againſt him in the Reverſion. But 21 
Tenant 22. 


Nie; The Iſſue of the Donce in (e) And therefore it ſeems, if the Meſne 
de fourth Degree ſhall not have a Writ 


* fou pleads not diſtrained, the Plaintift ſhall 
* NMeſne, as on a Frankmarriage, but as recover the Acquittal notwithſtanding, yet 
"4 Gift in Tail. 12 H. 4. 9. N. W. Sce it ſeems he ſhall not be amerced, if he 
24.6. 12. 11 H. 4. 52. 46 E. 3. 31. comes (not) at the Day. 30 E. 3. 22. 6 L. 

>, Acquittal by Owelty. See 22 E. 3. 4 7. See 30 E 5. 29, 30. 31 E. 3. Fudg- 
de ought to ſhew Seiſin or Tender of ment 136. 14 E. 3. Ibid. 1 58. 
** Xrvices, whereof he is acquitted. 30 (d) And 'twas accordingly ſo adjudged 
* 3-24 But in ſuch Cafe, the Plaintiff in both Points. 4 H. 6. 27. Luere, if there 
we o ne Seiſin of the Services in may be a good Forejudger in ſuch Cale. 
* leſne, either by himſelf, or his Feof- 10 H. 6. 26. and it ſeemed to Strage that 7 
. = and this Seiſin is traverſable. 18 there ſhould, for the Judgment is no o- 
"19-4 E. 2. Meſne 63. Sce 8 E. 3. 49. ther, but that the Meine ſhall be fore- 
„ 11 II. 4. 52. a good Caſe of judged, and that the Tenant ſhall be at- 
tal, that the Meſhe and his Anceſt- tendant Capitali Domino. | 
., ** acquitted the Tenant and his An- (e) See accordingly, but then he ougitt 
„ 11 all thoſe whoſe Eſtates be hath: to count according to his Cafe. Sce 13 E. 
*/<ged 27 Ez. $2. 3. Meſne 12. 
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17 E. 3. 15. 
contr. per 
nic | 
38 H. 6. 12. 
Priſot. 

50 E. 3. 23. 
10 H. 6. 26. 
34 H. 6. 47. 
13 E. 4. 6. 
7 H. 4. 18. 
18 E. 3. 19. 
4 E. 4. 35. 
Billing. acc. 
14 E. 3. 
Meſne. 

12 E. z. 
Meſhe 12. 
10 E. 3. 58. 
Ibid. 21. 

8 E. 3. 26. 
Meſne 19. 


. 


Writ de Meſne. 


Tenant in Dower ſhall have a Writ of Aſeſue againſt him in the Rever. 
ſion, becauſe ſhe hath her State by the Law. 

(a) And if the Meſne hath paid the Services unto the Lord Parz. 
mount, yet if the Tenant be afterwards diſtrained for thoſe Services, he 
ſhall have a Writ of Aſeſue. But it is a Queſtion whether he ſhall recy. 
ver Damages in that Writ, But it ſeemeth he ſhall have Damages, be. 
cauſe the Meſue ſhall recover Damages againſt the Lord, if he will put 
his Cattle in the Pound for the Tenant, and ſue a Replevin, 62: and 
yet not diſtrained in his Default is a good Plea in a Writ of Meſre. 
And if he pay the Services, he is not diſtrained in his Default: Por it 
the Meſ7ze grant unto the 'Tenant to acquit him after the Tenure made, 
he ſhall have a Writ of Meſue thereupon, as I conceive (b). 

And the Husband and Wife ſhall have a Writ of Meſue where they are | 
diſtrained for the Lands of the Wife. 

(c) If the Aeſue grant the Meſnalty for Life, and the Tenant attorn, x 
the Tenant ſhall not have a Writ of Aſeſne againſt the Grantee for Life, 
But Tenant in Tail ſhall have a Writ of Meſse: And ancient Demeſne 
is a good Plea in a Writ of Meæſue (d). | 


L 
i 


(a) Note; Tho' the Services of the Meſne 
be not in Arrear, yet a Wri: of Meſne 
lies, becauſe the Tenant canno! plead Rien 
arrear. 39 E. 3. 34. contr. 17 E. 3. 15. See 
39 E. 3. 19. 11 H. 4. 52. 

(b) Note; A. is Lord, B. Meſre, C. 
Meſne, and D. Tenant, 4. diſtre ine B. 
for Services, D. brings a Writ of Meſne 
againſt C. and recovers, C. brings a Writ 
of Meſne againſt B. and counts generally, 
B. pleads not diftrained in his Default, and 
the other replies contr. and the ſpecial 
Matter is found ut ſujra, and that the Ser- 
vices of B. were in Arrear, but not the 
Services of C. and *twas held. (1. ) That 
without ſome ſuch ſpecial Miſchief the 
Tenant in Service, viz. the Meſne ſhall 
not have a Writ of Meſne. (2.) That in 
the Caſe of ſuch Miſchief he ſhall have it, 


and ſo each Meſne ſhall have ir againſt the 


other, till it come to him in whom the 
Default is. 39 E. 3. 34. 39 H. 6. 31. J H. 
4. 18. accordant. (3.) That there ought 
to be a ſpecial Count. 20 E. 3. Meſne 14. 
or at leaſt a ſpecial Replication, and that 
on the general Iſſue found, this Matter 
ſhall not aid him. (4.) It ſeems that the 
one Meſne ſhall not recover Damages of 
the other before Execution, Ibid. and 17 


E. 3. 44. 18 E. 3. 19. Yet it ſeems, that 


notwithſtanding the Recovery againſt C. 
yet if B. had no Notice of the Diftreſs, or 
if his Services were not Arrear, a Writ of 
Meſue does not lie againſt him by C. no 
more than it lies againſt C. without Notice 
where his Services were not in Arrear. 

2 | 


And 


For in that Caſe there is no Default in 
him. See 7 H. 4. 18. Alſo, if the Meſne'; 
Beaſts are impounded for thoſe of the Te- 
nant, he ſhall have a Replevin of then, 
and ſo may each Meſne have, &c. Ard 
if any Meſnc refuſe to do ſo, per Cur, the 
Tenant ſhall have a Writ of Meſne, See 
10 H. 6. 26. if the Avowry be avat«ble, 
or if no Services be due or Arrear; yet it 
the Meſne will not join with the Tenant 
on R-queſt, a Writ of Meſne lies, for that 
the Tenant being a Stranger, ſhall rot 
lead in Abatement of the Avovry. 
(e) See 40 E. 3. 7. 12 E 3. Meſne 11. . 
(d) So it is in Account againſt a Cuate 
dian in Socage, and in Replevm. 21 E b 
10. yet See in a Writ of Meſne on « Vced 
of Acquittal by the Tenant, the Detenca 
ajledges that the Lands are held of the 
Manor of S. which is Anurtient Veme't?, 
and 'twas not allowed, but he was pt © 
anſwer to the Decd. 34 E. 1. Antient * 
meſre 38. But See in a Writ of Melne*) 
Tenant in Dower, againſt the rey 
alledges that the Tenements arc held TY 
Manor of C. which is Antient Demet 
and altho' it was ſaid, that ove my 
have Proceſs of Forejudging on Proclags 
tions in a Court of Antient Deepolnr, 
that the Heir cannot be diſtrained * 
for he has only the Services, , Jet ” 
awarded, that he ſhould take nothing, ; 
*wwas ſaid, that this Plea ſhall be 7 **. 
in a Petit Writ of Right in the ag 
Court, and that he ſhall make Protel — 
So. 28 E. z. 45. acc. 30 E. 3. 1% If 
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L And a Writ of Meſne lieth againſt Tenant for Life where the Re- 8 - 3. 7 
mainder is over in Fee: And the Writ of Aſeſue ſhall be maintainable a- , 4-44 
gunſt the Heir of the Meſne where his Anceſtors have granted the Ser- 
vices of the Tenant by Fine, if the Tenant hath not attorned according 
do the Fine : For he ſhall not be compelled to attorn without granting 
Acquittal unto him: And if he grant Acquittal, he ſhall have Writ of 
e upon the Grant; and yet it commenceth after the Tenour. 

11 And if the Tenant be diſtrained for the Relief of the Meſne, or for 33 - 6. 29. 

| reaſonable Aid, Sc. he ſhall have a Writ of Meſe againſt him. 4E. 2. N. — 

x If a Man be Tenant by the Courteſy of a Meſnalty, Ec. if the Te- F. 14 E. 2. 
nant be diſtrained, the Writ of Aeſue ſhall be ſued againſt him in the Metre 72. 

dererſion, and not againſt the Tenant by the Courteſy. H. 4. E. 2. Note = 

0 /\ Scigniory is granted unto the Husband and Wife, and to the contr. 40 E. 

T Hcirs of the Husband, and in a Per gue ſervitia ſued by them, the 3. J. 12 E. 

5 Tenant will not attorn, unleſs they will grant to acquit him, Oc. for 3: Meſne 11. 

mich the Husband grants for him and his Heirs, to acquit the Tenant Meine 32. 
ind his Heirs, and afterwards the Husband dieth ; the Tenant may 

ring a Writ of Aſeſue againſt the Husband's Heir, during the Life of 

tie Wife who was Tenant for Life, and good. Quod Vi. H. 5 E 3. 

} And in the Time of E. 1. the Tenant brought a Writ of Aſeſue, be- Meſne 56, 
ale he did not acquit him of a Rent-Charge demanded, c. becauſe 


* by his Deed bound him and his Heirs to warrant and acquit him, 
nt it was maintainable. 


, and an Abbot ſued a Writ of Aſeſue, by Reaſon of the Confirma= 3 E. 2. 

n made unto him in Frankalmoigie, and it was maintainable. H. 2. Meſne 64. 
8 L 2, | | 

x Ha Man have Judgment to recover his Acquittal in a Writ of Meſne, And a Scire 
3 de be not afterwards acquitted, he ſhall have upon the Recovery a 3 
* v:rmgas ad acquietandum againſt the Meſne, if it be three or ten Years 1 E 2. 


tr the Judgment given; and that is given by the Statute of Weſtminſter Meſne 7: 


& (19, 


2 the Meſze do acknowledge Acquittal by Fine, and after he ſueth a 
„ces thereupon, and he appeareth not at the Return of the Writ, 

ei fall iſſue a Writ of Diſringas ad acquietandum, Ec. and an Alias 

＋ we Pluries, Cc. until he appear ; and if he come upon the Diſtringas, 

e annot plead any Thing, but that he ought for to acquit him, then 

u haintiff ſhall recover Damages againſt him. 

n b. (a) And if the Anceſtor do acknowledge an Acquittal in a Court of 46 E. 3. 31, 
ag , the Tenant ſhall have a Scire facias againſt the Heir to acquit 14 E. 3. 


of the n without other Specialty, Cc. (b). Meſne 7. 
% chf a Man recover Acquittal of a Writ of Meſne, Ec. he ſhall 49 E. 3 31, 


2 wave a Diſtringas ad acquietandum, and if he do not appear, he 
clam 
ne, 27 | 1 
] theke 
et 1 4 0 a ; 
ng, #1 6 dig rotwithſtanding ſueh Acknow- Ec. contr. of his Father who acknowledged, 
a wol the Acquittal, in a Writ of Cc. 28 E. 3. 93. 

Leg. e the Heir, he may plead, (b) So it is on a Recovery. 14 E. 3. 
eſtat! hach nothing in the Seigriory with- AMeſne 7. 


o ging how, as that it was demiſed, 


pu * 3 
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[137.) ſhall be forejudged by Default of his Meſnalty ; and ſo if he appear 
46 E. 3. 31. and it be found by Verdict againſt him, he ſhall be forejudged (a). ; 
Old. N. B. And a Man ſhall have a Writ of Meſue to acquit him of Suit yn, 
83. 11 E. 5. a Hundred which the Meſue ought to do by Reaſon of his Mefſnalry 
Br. Suit. 5, and not by Reaſon of Reſiancy, &c. And the Proceſs in a Writ \; 
E. 3. 42, 83. Meſne is Summons, Attachment, and Diſtringas; and if the Defendant 

hath not any 'Thing in the County by which he can be diſtrained, then 
the Plaintiff may {urmiſe that he hath Aſſets in another County, and 
pray a Diſtringas thither, and he ſhall have it by the Statute ; and n 
that he ſhall be forejudged, Sc. if he do not appear, and the Writ h. 
ſerved and returned againſt him. But that is given by the Statute: Fer 
at the Common Law he ſhall not have but Diſtreſs infinite in the fame 
County where the Writ was brought, and that is in the County where 
the Land is; and at this Day he may chooſe whether he will ſue the 
Proceſs at the Common Law, Diſtreſs infinite in the County, or the 
Proceſs which is given by the Statute, Summons, Attachment, and the 
grand Diſtreſs, which ſhall have Day to anſwer by ſuch Times as tuo 
Counties may be holden, in whick the Sheriff ſhall make Proclamation 
that he come to anſwer the Plaintiff, and if he do not come, and tt: 
Writ be returned, then he ſhall be forejudged. 


— 


Heyn 


(a) If the Lord diſtrains the Meſne facias for the Acquittal. (2.) That no o. 
for more Services than the Meſne ought ther Proceſs of Execution lies againſt ue 
to pay, the Meſne is not bound to acquit Heir than a Scire facial, Ec. (3.) Trat 
the Tenant of the Surpluſage. 39 H. 6. 31. the Plaintiff need not ſhew the Chart: 

See 14 E. 3. Meſne 7. A. brings a Writ whereby he derraigned the Acquitta! ca 
of Meſne againſt B. and counts of an Ac- the Recovery. (4.) When an Acquitt«/ 
quittance by Reaſon of Tenure in Frank. granted for one who is not Meſne, . 55 
almoign, and Judgment was, that he ſhould Cauſe to have a Writ of Meſne, but 02) 
recover Damages, and a Precept went to of Covenant. (5.) On an Acquittal ve 
the Sheriff, quod diftringeret B. ad acquie- binds the Anceſtor by Reaſon of a Tena 
tand. B. dies, a Scire facias goes againſt C. in Frankalmoigne, Frank- Marriage, 0! + 
the Heir of B. to have Acquittal, C. not Deed whereby the Acquittal is granteg 
acknowledging that he had the Seigniory the Heir has the Meſnalty, be ſhall e 
at the Time, or that he had any more, bound to the Acquittal by Writ of Mete 

Ec. pleads, that he has nothing by Diſcent although he has nothing by Deſert? 
in Fee from his Father within the ſame Fee-ſimple, from him by whom the * 
Lands, Sc. And Note; the Abbot in the quittal commences. But there it |” 
ſaid Recovery counted of Frankalmoign, he may diſclaim in the Meſnalty ; Lao 1 
unde chartam, Ec. and therein theſe Points wherefore the Abbot bad Jucgmen', © 
were agreed, viz. (1.) That this Judg- and affirmed in a Writ of Emo 
ment is well enough to warrant a Scire 4. 9. 


D Pledge, and againſt him who was the Debtor, becauſe their Teſtator 


le E. pofurt ſe in pleg' verſus D. & eum nondum, Ec. 
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Writ de Plegiis acquietandis. 


C T HE Writ de Plegiis acquietandis lieth, where a Man becomes Pledge See 122 K. 
or Surety (a) for another to pay a certain Sum of Money at a #3 ** 
certain Day, c. if the Party doth not pay it at the Day, Sc. If he 
who becomes Surety be compelled to pay the Money, he ſhall have this 
Writ againſt him who ought to have paid the ſame. But it hath been 
a Queſtion whether this Writ lieth without ſhewing a Specialty ; and ir 
ſcemeth reaſonable that it be maintainable, although he have not any vi. 22 Fliz, 
Specialty to prove it. For the Writ as it ſeemeth is given by the Statute 


Dyer 378. 
of Magna Charta, cap. 8. which is; Qnod fi plegii voluerint, habeant terras 2 _ 20. 
& tenementa debitoris quonſque fit his ſatisfa® de debito quod antea pro oo bur. 


ſelverint. And there is not ſpoken of any Writing made betwixt them; 
and if he have a Writing, then he may have Remedy thereupon by ® allede- 
the Common Law, or by the Writ of Covenant, or Debt; and then that = 
that Statute needed not to have been made. And Paſch. 43 E. 3. 10. 


Cuſtom of 
it is adjudged, that the [rr de Plegiis acquietandis lieth without any 22 Was 
Specialty ſhewed thereof, and it ſeemeth good Reaſon : Becauſe the ue; 


Statute makes the Tie in that Caſe, and that appeareth by the Re- 43 "$6.00 
giſter, becauſe Writs are given for the Executors of him who became 


Fitz. Pledges 
9. there it 


did not acquit his Sureties, Sc. And this Writ is Vicontie!l, and may 


be {ued in the Country before the Sheriff, or in the Common Pleas by 
a Pracipe. And the Form of the Writ is ſuch : 


Rex Vic", Ec. Pracipimus tibi, gd" Fuſticies A. qd juſte, &c. acquiet* 
B. de 20s. unde poſuit ſe in plegium verſus C. & eum nondum acquietavit, 
ut dic ficut rationabilit” munſtrare poterit, quod eum inde acquietare debeat, 
ne aplins, Ec. pro defettu Fuſt', Cc. And the Form of the Writ for 
the Common Pleas is ſuch: Rex, Ec. Pracipe A. quod juſte, Ec. ac- 
quieter B. de cent” marcis, unde poſuit ſe in pleg* verſus C. & eum nondum 
ecntietavit, ut dic', Ec. & niſi, Ec. Vel fic pro Executoribus, quod ac- 
uietet B. & C. execut” teſtamenti D. de 10 1” unde poſitit pradif” D. in 
v vorſ11s, Ec. & eos nonditm, Cc. Vel fic verſus Executores, Prec' A. 
CB. Cc. execut' teftamenti, Ec. qa" juſte, c. acquieteut E. de, c. unde 


775 


And if a Man become Surety for another in the Exchequer to ac- 


count for him, and doth not, he ſhall have Writ againſt him to diſ- 
Clirge him ot the Account, and the Writ is: | 


Rex, Ec. De ac zuictando A. de quodam compoto quem pred” B. pro ſe de 
de uo idem A. fuit ball“ libertatis If. regine Angl matris naſir' in 
r com” 

„Fo if 4 and B. are bound to C. 
"1untim & diviſim for the Debt of A. yet 
ſeeing B. is not named pledge, or fidei Jjuſ- 
in the Obligation, this Writ does not 


lie for B. for both are Principals. Paſ. 22. 
Ret. 1. See Dyer 257. and 370. accordaat; 
et a Jury may find d poſuit ſe in pleg 
or the Defendant againſt the Debtee. 


322 


Hrit de Plegiis acquietandis. 


com D. coram The ſaur & Baron noſtris de Scac reddere manucepit, g 
5 . . . 5 > "x 
pPoſuit eum in pleg” verſus nos in Scac prad & eum nondum acquieta- 


Dit, 
Vi. 39 E. 3. 9. 


sc. | 
| 1 And if a Man become Surety for another to pay a certain Sum 


byKnivet.Br. of Money, or to do other thing, Ec. ſo 1 as the Principal Debtor 


Pledges 22. 
Tne Plain- 
tiff ought to 
have the 
Writ firſt 
againſt the 
Party; and 
if he be in- 
ſufficient, 


hath any Thing and is ſufficient, his Sureties 
the Statute of Maga Charta: And if they be diſtrained by the Sheri 
Sc. they ſhall have a ſpecial Writ upon the Statute for to diſcharge 
them. And the Writ ſhall be ſuch : 
Rex Vic, &c. ZMouſiraverunt novis A. & B. quod cum ipſi deveniſſent 
pleg C. verſus D. de quadam ſumm* pecun in qua idem C. prefat' D. 
tenebatur, ac idem C. ſatis habeat, unde predict debitum ſolveret, tu ni— 


all not be diſtrained - 


39 E.3.9. 40 E. 3. 5. 


then againſt Hilominus ipſos A. & B. diftring* ad ſolvend pref. D. pecuniam præditt. 


the Pledges, 
Mag. Char- 
ta cap. 8. 


Et quia iujuſtim eſi, quod plegii aligui ad ſolution” debiti compellant” quam- 
diu principales debitores ſufficient” babeant unde debitum ſuum reddere poſ- 
ſunt, Tibi pracipimits, gd" C. diſtriug ad pred pecuniam ſolvent” U 


pref. pleg ſuos pacem inde babere permittas & averia ſua, fi que ea occa- 


fione ceperis, fine dilatione deliverari facias. 


Teſte, Ec. 


And it ſeemeth that this Writ lieth where a Man recovereth againſt 
the Sureties in the County, and the Sheriff diſtrains them to pay the 
Debt, where the Principal is ſufficient : But if he ſue the Suretics in 
the Common Pleas, where the Principal is ſufficient to pay the Debr, 


Oc. 


Now whether the Sureties may plead that, and aver that the 


Principal Debtor is ſufficient to pay it; or whether they ſhall have a 
Writ to the Sheriff not to diſtrain them, if the Principal be ſufficient, 


9 
5- tachment and Diſtreſs, Cc. (b). 


- 


[138.] 


{ 
1 13 E. 3. De- 


Quære of theſe Cafes. And the Proceſs in the Writ is Summons, At- 


Writ of Detinue. 


Writ of Detinne lieth, in Caſe, where a Man delivereth Goods or A 


Chattels unto another to keep, and afterwards he will not deliver 
[| tinue 35. them back again; then he ſhall have an Action of Detinue of thoſe 
| 9 H. 6. 58. Goods and Chattels ; and ſo if a Man deliver Goods or Money put up 
1 in (c) Bags, or in a Cheſt, or in a Cupboard, unto another to w 
1 an 
| (a) See Map. Chart. c. 8. 11 E. 2. Delt And Note; If Detinue be brought of a 
| 


172. 39 E. 3. 9. yet he ſhall not have this 

Advantage where he binds himſelf in Co— 

* venant. 48 E. 1. 51. contr. and yet he is 
Principal by Perk 33. 

| (b) And Note a Judgment in this Writ, 

; | | Quod acquietur, aud Damages aſſeſo'd by the 

1 | Court on Confeſſion. Dyer 257. 

| (c) See 29 E. 3. 20. accordant, Detinue 

lies for a Bag and 100 J. in eadem bapa, 

4 without ſaying that it was enſealed; ad- 
4 Judged 18 H. 6. 20, 


Cheſt enſealed with Charters, there, ſor 
that the Court cannot be appriſed by the 
Writ, whether they concern the Realty 
or not, Proceſs ſhall be made by C474 
Sc. but when the Party appears, 484 
counts, whereby it appears to the Court, 
that the Charters do concern the Realty, 
then he ſhall be permitted to appear by 
Attorney, &c. 29 E. 3. 19. 7 H. 4 * 

21 H. 6. 42. accordant, with this Dive Pk 
Sce 8 H. 6, 30. If one bring Detinue 2 
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and he will not redeliver the Goods or the Money in the Bags ; he to If a Man 
whom they ſhould be delivered ſhall have a Writ of Detinue for thoſe TY 
Goods, &c. But if a Man deliver Money not in any Bag or Cheſt, I F. he man 
to redeliver back, or to deliver over unto a Stranger ; now he to whom have Detin', 
the Money ſhall be delivered, ſhall not have an Action of Detinue for by Prifet, yet 
the Money, but a Writ of Account; becauſe Detinue ought to be of a ewes an 
Thing which is certain; as of Money in Bags, or of a Horſe, or of a ph 
n hundred Cows, or ſuch certain Things. And this Writ may be wico- 39 UH. 6. 44 
ticl, and ſhall be ſued before the Sheriff in the County if the Plaintiff Laiton, 
pleaſe ; or he may ſue it in the Common Pleas; and the Form of the oontr. 7 H. 


; - 12. Dett- 
Writ in the Common Pleas is, — 3 


brought of a 
Pag with 20 J. and by Martin, 4 H. 6. 1 and 2. If a Man bail 201. to rebail, Detinue lieth, and 


accompt. Contr. if it were per accompt rendre. 6 E. 4. 11. Detinue of four Quarters of Barley, and 
doth not ſay in Sacks ; and yet good. 


Rex Vic, Oc. Pre? A. Oc. qd, Ec. redd' B. unam chartam quam Note, that in 
ti injuſte detinet, ut dicit, & niſi, Sc. Vel fic, quod redd' B. unam pixi- 21 FRE 29. 
dem cum tribus ſcriptis obligat' in eadem pixide contentis ſub ſigillo predict _ 2 
B. conſignat'. And the Rule in the Regiſter is, quod in brevi de Chartis za & ca- 
reddendis ſemper debet poni cert” numerus Chartar vel ſcriptor. And a talla; and 
Man may have a Writ of Detinue of one Writing, and the Writ ſhall declares of 
be, Prac A. gd Sc. redd' B. quoddam ſcriptum, per quod B. omnia bona er. oo 
& catall* ſua in manerio de N. nuper exiſt I. de L. dedit & conceſſit, 3 Obligati- 
d' ei injuſte, Sc. And the Form of the Writ in the Count is ſuch : ons. 19 E. z. 
Rex Vit, Sc. Praec tibi, quid juſticies A. quod juſte, Oc. redd B. u- Detinue 49. 
nam Chartam, vel tres Chartas, vel unum (b) ſcriptum ob vel conven- 5 Rus Sr 
tionale, vel acquietan” vel teſtam* vel chirographum, quod quas vel qua ei Mrs 


= x 3 Ie" N ; Chartam 
injuſte detinet, ut dicit, ſicut rationabilit' monſtrare poterit, quod ei ea redd' and the 
debeat ne amplits, &c. Count of a 


And if a Man ſue in any Court a Plaint of Detiune for any Charters Confirmatie 
which touch and concern Freehold, if it. be not in the Common Pleas IE: 
by the King's Writ, the Defendant may ſue a Prohibition, to prohibit 
them, Cc. and to ſurceaſe, c. | 

Rex ball I. de R. ſal”. Cum placita de detentione chartarum ſen ſcriptorum 
liberum tenementum tangen' in aliquibus cur” que record? non habent, ſe- 
cundum legem && conſuetud' Regni noſtri fine brevi noſtro placitari non de- 
veant, ac W. B. de eo quod idem B. redd* prefat' W. tres Chartes coram 
wh1s iu cur” prædict Dom” veſtri de R. fine brevi naſtro implacitet, ut acce- 
(rms, vobts precipimus, quod fi ita eſt, tunc placito illo coram vobis in 
wa predict fine brevi noſtr” ulterins tenend' ſuperſedeatis omnino, & pref. 

7 W. dicatit 


(beſt with Charters, he ought to count one Charter in ſpecial, the Defendant 
tat the Cheſt was locked, for otherwiſe pleads to the Charter non Detinet, and to 
be ſhall have a general Writ of Charters. the Reſidue wages his Law inſtantly, and 
„ FE. z. 7. coutr. 14 H. 4. 30. and then then was permitted to make an Attorney. 


tf it be not a Cheſt locked, he ought to (a) Note; The Writ may be Bona &f catalla, 
ſhew what Charters ſpecially. 11 H. 6. 9, and he may count of 3 Tallies, but if he 
49-14 H. 6.4 See 14 H. 6. 1. the Defend- 


ant came in by Exigent, the Plaintiff 
counts of a Cheſt with Charters, and of 


counts of an Obligation, the Writ ought 
to be ſpecial. 21 H. 6. 29. 
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1 
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1 
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„ Writ of Detinue. 


W. dicatis ex parte noſtra, qd' breve noſtrum de detentione chartaram 
dict verſus pref. B. ſibi impetret, fi ſibi viderit expedire. Teſte, Oc. 
And the Plea may be removed by Poe out of the County at the D 
Plaintiff*s Suit, without Cauſe ſhewed in the Writ ; and at the Suit of 
the Defendant he ought to ſhew Cauſe in the Pore : And this Clauſe - 

ſhall be in the End of the Writ, Fiat executio iſtius brevis, ſi cauſa fit 
vera, aliter non, Eg. | 
38 H. 6. 4. And if a Man find my Goods which I have loſt, I ſhall have a Writ E 

„ 2354. of Detinue of them. | 
/42 4039 H, 6. 24 And if a Man giveth Lands in Tail by Deed indented, and the Donee F 
9 E. 4. 52. dieth without Heir, the Donor ſhall have a Writ of Detinne for that 
| Part of the Deed indented which the Donee had. 18 E. 3. Detinue 48. 
31 H. 6. 13. 6 H. J. 3. 

And ſo if Lands be given to two Men and the Heirs of one of them; 
if the Tenant for Life dieth, he who hath the Fee ſhall have a Writ 
of Detinue for that Deed. | 

7 E. 4. 20. (a) If a Man make a Feoffment in Fee of his Land by Deed, yet c 
q* oy the Feoffee ſhall not have the Charters concerning the Land, but the 
the Focifec Feoffor ſhall keep them, if he do not give them to the Feoffee ; but 
ſhallnot againſt a Stranger the Feoffee ſhall have an Action of Detinue for thoſe 
have this Charters which concern the Lands, if he cannot make Title by the 
hy > cp Feoffor, or thoſe who claim Title by the Feoffor. 
10 E. 4. 9. And the Heir in Tail ſhall have a Writ of Detinue againſt the Diſ- H 
4 H. 7. 10. continuee for the Deed of Entail by which the Land was given. 18 E. 
9 E. 4. 52. 4. 15. 83-1. 16 . 
9 U. 6. 58. And if a Man maketh a Feoffment in Fee of the Land which is Fee- [ 
The Heir ſimple, his Heir ſhall have the Charters which concern the ſame Lands, 
_ Pieke and not the Executors of the Father. 9 E. 4. 53. 10 E. 4. 9. 
to the Land, If a Man make a Leaſe for Years and afterwards confirms his Eſtate K 
otherwiſe in Fee, the Heir of the Feoffee ſhall have the Deed of the Leſſor for 
the Execu- Years, as well as the Deed of Confirmation, becauſe that the Deed 
1 doth make the Confirmation good: And ſo of every Deed which * 
. > 25 gs g a . . itle 
19 H. 6. 41. maketh his Title, or a Releaſe, or the like, without which his Tit 
ace. ſhall not be ſure, and he ſhall have an Action of Detinue for them. 
9 E. 4. 32. 9 E. 4. 53. 
9 H. 6. 15. And the Heir ſhall have a Define of Charters, although he hath not J. 0 
10 E. 4. 9. the Land; as if I be enfeoffed with Warranty, and I enfeoff another 1 
39 E 3. Br. with a Warranty in Fee, my Heir ſhall have a Detiune of that Deed by 


5 E 2 which I am enfeoffed, becauſe he may have Advantage of the Warranty. 
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| 0 K. 4 14. 9 E. 4.53. f | 
| The Lordby And if my Father be diſſeiſed, and dieth, I ſhall have a Detini! 5 Cuar 
| l e ry the Charters, although I have not the Land, and the Executors ſhi. ury 


for Charters, not have the Action for them. . 


(a) See one Parcener may have the the Defendant delivers them to one x * i 
Charters which concern her Purparty them, tho' out of Court, he ſhall - wok | 
only, and ſhall have Detinue thereof a- cuſed againſt the other, and ſo in mo 
gainſt her Sifter on a ſpecial Count. See apainſt two, who plead Detinue of Char 
alſo in Detinue of Charters by two, if 21 E 3. 8. fer Manly. 


Writ de Recto de Cuftodia terre & heredis. 


7," fg =# 
u And if a Man have Goods delivered to him to deliver over to ano- H , Y 4 
ther, and afterwards a Writ of Detinue is brought againſt him by him 


who hath Right unto the Goods; now if the Defendant, depending the 
Action, deliver the Goods over to whom they were bailed to him for to 


5 l * 
deliver, the ſame is a good Bar in the Action, becauſe he hath deliver- — 
ed them according to the Bailment made unto him. . e e e. 


And after Divorce made betwixt the Husband and the Wife, 


Summons, Attachment and Diſtreſs. 


Writ de Recto de Cuſtodia terre & haredis. 


hn 


B T2 Writ de Cufodia Terre & Heredis lieth where the Tenant 

holdeth of his Lord by Knight's Service, and dieth in his Homage, 
and a Stranger entreth into the Land, and taketh the Body of the 
Heir: The Lord of whom he holdeth the Land ſhall have a Writ of 
Cyſtodia Terre & heredis ; and the Writ is ſuch : (a) 

Rex Vic', Sc. Prec A. quod, Sc. redd B. cuſtod ter & hered' C. 
d, ad ipſum B. pertinet, eo qu præd C. terr' ſuam de eo tenuit per ſer- 
uitium militare, ut dic', Sc. & niſi, Oc. | 

(b) Aliter de bered* terr'. Prec A. gd', Oc. redd' B. & C. nor ejus 
W. flium & bered” E. cujus cuſtodia ad ipſos B. & C. pertinet, eo qd” 
1E. terram ſuam de pref. C. Ec. Vel fic: de L. patre pd' C. cujus 
eres ipſe eſt & tenuit per ſervitium militare, ut dicit, Sc. & niſt, &c. 
And a Writ of the Lands (c) only is ſuch : Præc' A. gd Sc. redd 
B. cuſtod unius virgat* terr' cum pertin in R. que ad ipſum pertinet, co 

1 C. terram illam de eo tenut per ſervitium militare, ut dic, Sc. Vel 
lc, ratione dimiſſion* que ad ipſum B. pertin” quam A. de quo prædict' C. 
terram illam tenuit per ſervic' militare, inde fecit eid' B. ut dicit, Ec. 


And 


'a) And Note; This Writ lies againſt a 
Cuardian by Nurture, or the Grantee of 
« Ward at Will. See 24 E. 3. 96. yet it 
des not lie againſt the Grantee of a Ward 
toy Years, if zit be not he who firſt abates. 
E. 3.96. it lies againſt him who claims 
© Vailif, 38 E. z. 18. it lies againſt a 
Cuardian for Nurture, in caſe there is not 
ity Guardian in Chivalry ; but if one 
ſed as Guardian in Chivalry, grants 
him, . e. the Ward) over to B. to be 
buried, it does not lie againſt B. 12 U. 
+ 19. Nox-Tenure of the Body is a good 
by in a Writ of Ward of the Body. 10 

6. 12. 

0) Note ; This Writ ought to be brought 
dere the Lands lic. 29 E. 3. 3. and if the 


Defendant has nothing in the ſame County, 
the Plaintiff ſhall have a Diſtringas (after 
a Teftatum) into any ether County, and 
Nonage of the Heir ſhall not be inſerted 
in the Writ, but in the Count. 12 H. 4. 
16, Sc. and if the Heir comes of Age 
pending the Writ, or dies, yet the Writ 
ſhall not abate, Quere. 40 E. 3. Brief 776. 
34 E. 1. Brief 853. 9 E. 4. 50. 40 E. 3. 7. 
21 E. 3. 42. 15 E. 3. Brief 680. Perk. 


13. 

Ney Note; A Writ of Ward of Lands for 
ſeveral Parcels, of ſeveral Tenures ſhall 
abate, by Rolf; for he ought to have ſe- 
veral Writs. 3 H. 6. 53. contr. in a Writ of 
Ward of the Body, or of the Lands; ad- 
judged, 15;4, But if ic be for the _—_ 


4.2. 1. 4 
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Wife ſhall have a Writ of Detinue for the Goods given with her in 61. 13 fl. 3. 


Frank-marriage, which ſee M. 35 E. 1. And the Proceſs in Detinue is Prohibition 
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Sec 44. C. 
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Infra I. 


Infra I, 


: prædict C. terram iam tenuit per ſervic' militare, inde fecit eid' B. , 
; dicit, E9c. 


a general Writ of the Land and Heir, if he will, or a ſpecial Wr:; 


red C. que ad ipſum pertinet, eo quod preditt C. tenementum unde. redj;. 


cagio, & prædid B. propiuquior eft beres ipſius C. ut dicit. 


ad ipſum B. pertinet ration cuſtodiæ J. filie & bere@ D. qui terram .at 


Writ of Right of Ward. 


And if a Man have a Wardſhip by Reaſon of a Ward, and it is taken D 
from him, the Writ ſhall be thus: Qwd reddat B. I. filium & here 
C. cujus cuſtodia ad ipſum pertinet ratione cuſtod* terr' & hered* R. ge qu) 


(a) And if the Lord Paramount will ſhew a Writ of Right of Ward k 
for the Services and Rent, and the Heir of the Meſne, he may hae 


thus : 
Præcipe A. qg', Ec. reddat B. cuſtodiam decem ſolid' redditus, & he. 


tus ille provenit de eo tenuit per ſervitium militare, ut dicit. 

And this Writ may be ſued in the County before the Sheriff by a? 
Juſticies, and then the Writ is ſuch : 

Præcipimus tibi, qd juſticies A. quod reddat B. cuſtodiam terr' & heye} 
C. que, Ec. ut dicit, ſicut rationabiliter, Ec. 

And the Plaintiff may remove the ſame by a Pore without Cauſe G 
ſhewed, and the Defendant ought for to ſhew Cauſe in the Pore, as he 
ſhall do in a Replevin. 11 H. 2. Gard. 141. 

And it appeareth by the Regiſter, that the Guardian in Socage ſhall H 
have the Writ of Right of Ward of the Heir alone, or of the Land 
alone, or of both ; for the Heir thus : | 

Rex, c. Præc A. quod, Ec. redd B. W. filium && haret” C. cujus 
cuſtod ad ipſum B. pertiuet, co quod pradif? C. terram ſurm tenuit in (6 


2 9 My 


And there is the like Writ for the Land. And the Reaſon and Cauſe 
that he ſhall have this Writ ſeemeth to be, becauſe that for the Land 
he cannot have other Remedy, if he cannot enter into the Land : And 
yet I conceive that Guardian in Socage ſhall have a Writ of Right of 
Ward for the Land, becauſe he is accountable unto the Heir for th: 
ſame, which proves he hath no Right unto the Land, but as Bailif. 

And the Guardian in Socage ſhall have a Writ of Ward for Cauſe ot 
Wardſhip, where his Guardian ought to have another Infant in Ward, 
becauſe he is next of Blood unto — to whom the Inheritance cannot 
deſcend ; and the Writ is ſuch: 

Rex, &c. Prec A. quod, Cc. red B. cuſtodiam terr' & hered' C. J 


tenuit in ſocagio, in manu ipſius B. exiſten', eo quod pred” B. terran fis, 
teu 


and alſo for the Body, and the Count is of 
ſeveral Tenures, the Writ ſhall abate. 46 
E. 3. Brief 619. 17 H. 6. Guard 117. 6 F. 
4. 48. Es 

Note ; The Writ 1s general, and there- 
fore the Plaintiff may abridge his De- 
mand. 14 H. 6. z. 
(a) Note; And See 13 E. 3. Gard 38. 19 
E. 5 Gard 40. 1 H. 4. 2. 11 H. 4. 82. 8 E. 
3. 8. Eje&ment, Intruſion or Right of 
Ward brought, ſuppoſing that he held the 
Rear of him, ons Sce 22 E. z. 10. 


he muy have a Writ de Cuftod'a Tes. 
e Heredis, and count of the Land 4“ 
Rent, Se. Sce 10 H. 6. 12. 4 SP 
fal (or Demand) of Renc held good + 
by Baldw. If the King grants 4 Ro 
charge to B. to be held of him, and _— 
grants the Seryices to C. now B. holds: 
Rent of C. Sec 14 H. 6. 24. -— of the 
See a general Writ for the Wardſhip® n 
Heir of Ceſtuy que Uſe, and a ſpecial Co 
Dyer 84 4. | 


Writ of Right of Ward. 327 


tent in ſocagio, & pradi® B. propinquior eft bares ipſius J. ut dicit, Et 
4 62. 
wan it ſeemeth, that a Writ of Right, De communi cuſtodia, was 1 E. z. 26. 
ar the Common Law, and as well for Guardian in Socage for the Body 26 — 3+ 65. 
of the Heir, as for Guardian in Knight's Service. But the W rit of + EP JS 
Raviſhment of Ward was not at the Common Law for the Guardian in Brief 63 
Knight's Service, but the ſame was given by the Statute of em. 2. N. B. gg. 
ap. 35. And by the Equity of that Statute Guardian in Socage ſhall 3 E. 2. Gard. 
„ have a Writ of Raviſhment of Ward as well as Guardian by Knight's. 135. 
Service; and by the ſame Reaſon he ſhall have a Writ of Right of 
Ward at the Common Law, as Guardian in Socage ſhall have. 
x And if the Meſne hath two Daughters, one within Age, and the o- 12 R. 3. 
ther of full Age, and dieth ; and the Lord hath the Wardſhip of her Gard 106. 
within Age, and afterwards the Tenant dieth, his Heir within Age, 
now the Lord Paramount, and the Siſter of full Age who is one of the 
Meſnes, ſhall have a Writ of Right of Ward in this Form : 
Pre“ A. Ec. quod, Ec. reddat B. uni filiar' & heredum W. & P. de 
E. cuſffodiam terre & bæred' R. quod ad ipſos B. & P. pertinet, eo quod 
red R. terram ſuam de pref” B. & M. foror ejuſdem B. alter fi & 
bered” ejuſdem W. infra ætatem, & in cuſtodia prædict“ P. exiſten, tenuit 
vr ſervitium militare, ut dicunt, & niſi, Ec. 
| And it appeareth in the Regiſter, that the Writ De Ejectioue Cufto- 11 H. 4 64 


{.- lieth for the Land, and for the Heir together, for the Writ is = Tm 
uch: (b) of Ward be 


| FUR brought of 
Lind only, the Party muſt ſhew the Certainty of the Land; but if it be of the Body and Land, the: 


it general, de terris & hared. is good, 22 Eliz, Dyer 299, It lieth not but of Land only, 


Rex Vic”, Sc. Si A. fecerit, Ec. tunc ſum', Ec. B. oſteuſur quare, cum x ny 5 
ſodia terre & hered* C. uſque ad legitim ætatem her pred ad ipſum jefts aliens 
\. pertineat, eo quod idem C. terram ſuam de eo tenuit per ſervitium (c) to another, 
are, ac idem A. in plena & pacifica ſeiſiua ejuſdem cuſtodie diu extite- et =P 7 
red B. predict hered' infra ætatem exiſten ipſum A. a cuſtodia yy... © 


[ 


” 


a. itn rags FE 3 Writ ags inſt 
.2 violent ejecit, ut dicit, & habeas ibi ſum* & hoc breve, Ec. him who e- 

| jected him 

ned Jer the Party ſhall recover Land to his Writ. 12 H. 4. 10. by Hankford ; fo if on i 


ne eject the 
aur, he who was firſt ejected ſhall not have this Writ, no more than one ſhall have Treſpaſs, Se. 
+. the ſecond Treſpaſſor. 39 Aſſ. 2. 


(a) Another 


And he ſhall account to the Heir Uſe of 4. and afterward 4. agrees and 
dee Damages which he recovers, and takes the Profits and aliens, he ſhall be 
1. that the Detorceor ſhall be diſcharged ſaid the Ejc&or, and Eje&ment de Gard 
Rank the Heir. 27 E.3. 79. See Kekv. 131, lies againſt him, and the Plaintiff ſhall 
ee the contrary adjudged, 14 E. 3. recover the Ward and his Damages. 38 
I. 2 E. 3. 18, Ejedment de Gard brought 
©) Yet "tis not ſufficient for the De- againſt two, the Death of the one ſhall 
ant to traverſe the Tenure, c. with- not abate the Writ. 12 H. 4. 10. The Te- 
"oh pay Cauſe of Juſtification. 10 H. nant of the Ward ought to be named in 


i fer Paſton, the Writ, 2 E. 2. 779. Qyerc. 
Nite; If the Baily of 4. cjeQs B. to the 3 
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13 H. 4. 17. 


Writ of Right of Ward. 


(a) Another Writ for the Land only, where he hath the ſame ty 
Grant of the Guardian, thus : ! 

Rex Vic, Ec. Si A. fecerit, Oc. tunc ſum, Ec. quare, cum cuſtodia unin; 
virgat” terre cum pertin in D. uſque ad legitimam ætatem J. fi & þe. 
red C. ad ipſum A. pertineat, ratione dimiſſionis quam R. de quo prædicp 
C. terram ſuam tenuit per ſervit' militare inde fecit eidem A. ut dicity 
ac idem A. in plena & pacifica ſeiſina ejuſdem cuſtod* diu extiterit, idem B 
bered' predi# infra ætat exiſten præd' A. a cuſtod pred” violenter ee. 
cit, (b) ut dicit, Oc. 

Another Writ when a Man hath a Ward of the King's Grant, 
and he granteth the ſame over unto another, then thus, as above: 8 

Ratioue dimiſſionis, quam C. qui cuſtod illam habuit ex commiſſue 
Dom Ed' nuper Regis Angliæ, prædeceſſ. noſtri, de quo pred” R. terran 
ſuam tenuit per ſervitium militare, inde fecit eidem B. &c. ac eidem, &. 
Or thus, Si B. ſecer, Ec. tunc ſum B. reſpondend (c) tam nobis quay 
præ fat G. quare cum nos commiſerimus pref. E. cuſtod tert & tene. 
ment gue fuer J. de C. defundti, qui de nobis tenut in capite, & que 
ratione minoris «tar P. conſang* & hæred prædic J. in manum niftran 
extiterunt, habend cum omnibus ad cuſtod' il ſpectantibus uſque ad legit 
etat bered' predic”, & idem E. in pleua & pacifica ſeiſina ejuſdem B, 
cuſtod” pretext” commiſſ. noſtr” pred” din extitiffit, idem B. hæred pref 
infra ætat' exiſten prad A. a cuftod' cent” ſolid? redditus cum pertin in 
H. inde violenter ejecit, ut dicit, Oc. 

(d) And the Guardian in Socage ſhall have a Writ De Fje/7ione ( 
Cuſtod, as appeareth by the Regiſter ; and by the like Reaſon, as well as 
he ſhall have a Writ of Raviſhment of Ward for the Body, he ſhall 
have a Writ of Ejectment of Ward for the Land (e). 

And if a Man have the Patronage of an Abbey or Priory, and bath) 
Right to have the Temporalties during the Time of Vacation of them, 
if he have the Poſſeſſion thereof, and be ouſted, he ſhall have a Wit 
de Ejectione Cuſtodi; and the Writ ſhall be ſuch : | 

Oftenſur* quare, cum cuſtod* priorat* de B. ad ipſum A. in vacation!" 
ejuſdem prioratus pertineat, ac idem A. in plena & pacifica ſeiſma ci 
cuſtodiæ in ultim vacatione ejuſdem cuſtod in ultima vacatione prioratis Mr 
dict diu extiterit, frad' B. praf. A. a cuſtodia illa violeuter ejecit, Es 

And by the Regiſter it is ſaid, that the Writ of Right may be fuss 
De Cuſtodia Priorat* in Time of Vacation, c. thus: 2 

Rex, Cc. Prac', Oc. quod, Sc. rcdd B. cuſtodiam Prioratus de N. Et 


(a) Ani 


(a) Note ; The Writ de Cuſtod. Terre & Caſe, which concludes in content r 
Heredis is general, but de Cuſſod. Terre tan- Cc. and ſuch a Writ ſhall abate. 1 oh 
tum is ſpecial. 11 H. 4. 64. 7 65. " 

(b) Et blada ſua cetit, &c. abated the (d) And ſo is 26 E. 3. 65. . 1 
Writ, becauſe it included Treſpaſs. 11 E. and Note; tis there held to be nol! 7 Þ | 
3. Brief 471. ſay that the Anceſtor did not bold No? 

(e) He ſhall have a general Ejectment whom the Plaintiff ſuppoſes to be Lore 
of Ward, and not a ſpecial Writ on the (e) Sec contr. 16 E. 3. Waſt 16% 


5 


Writ of Right of Ward. 


(a) And that is grounded upon the Statute of Magna Charta cap. 6. 
uod omnes Patroni Abbatiarum, Ec. 
And there is another Writ of Ward for the Body, which is called a 
Writ of Raviſhment of Ward : And that Writ lieth as well for Guardian 
in Socage, as for Guardian in Knight's Service. 
E And if a Man have one in Ward becauſe his Anceſtor held of him 
by Knight's Service, and the Ward is raviſhed and taken from him ; he 
ſhall have that Writ of Raviſhment of Ward. 
F (b) And fo ſhall the Grantee of the Ward, or his Executors, if he 
be taken from them ; and the Form of the Writ for the Lord of whom 
the Anceſtor of the Ward held, is ſuch : 
Rex Vic, c. ſalut*. Si A. fecerit, Ec. tunc pone, Ec. B. quod fit coram 
uſticiariis noftris, vel coram nobis tali die, ubicunque, Ec. oftenſur” quare 
/ l & hered' C. infra ætatem exiſtent” cujus maritagium ad ipſum A. 
pertinet, apud N. inventum, rapuit & abduxit, contra voluutatem ipſius A. 
& contra pacem (c) noſtram, & interim diligenter iuquiras, ubi heres ille 
fit in balliva tua, & ipſum, ubicunque ſuerit inventus, cap. & ſalvo & ſecur 
cuſtod' ita quod eum habeas coram pref. Fuſtic“ noſtris. Or thus, Coram no- 
bis, Ec. ad pref. terminum ad redd cui præd A. & B. reddi debeat, 
babeas, Oc. | | 
(d) And if the Heir be raviſhed and carried from County to County, 
then the Writ ſhall be thus: 
Rex Vic, Sc. Queſt' eſt nobis A. quod B. C. fl” & bered' L. in- 
fra tar” exiſtent” & in cuſtodia ſua exiſtent apud E. in Cm Linc' rapnit, 
de Com illo uſque I. in Com tuo abduxit, contra volunt” ipſius A. & con- 
tra pacem noftram ; && item tibi precipimus, quod pr dict“ he red ubicuugue 
in balliva tua inven” poteris, capias & ſalvo & ſecur” cuſtodias, ita quod 
eum habeas e e noſtris apud, c. tali die, quem diem idem A. ba- 
bet ver” prefat' B. ad redd' cui de jure reddi debeat, & babeas, Sc. 
G And the Form of the Writ for the Guardian in Socage is thus: 
Rex, Oc. $i A. fecerit, Ec. tunc pone, &c. B. Ec. quare, cum cuſtodia 
tert & bcred' C. uſque ad legitimam atatem ipſius heredis ad ipſum A. 
pertineat, eo quod preditt C. terram ſuam tenuit (e) in ſocagio, & preditt* 
A. propinquior eſt heres ipſius C. ac idem A. in plena, Ec. din extiterit, 
predief W. B. filum & beredem predi® C. infra atatem & in cuſtodia 
| | Uu ius 


(a) Se>thata Writ of Treſpaſs for a Ward cording to the Statute, there the Writ is 
was ar Common Law, and at this Day 'tis good. 17 E. 3. Brief 823. 
in the Plaintift's Eledion to purſue the (d) 80 Note; The original Writ ought 
vrature or the Common Law, as by a Writ to be brought in the County where the Ra- 
of Oyer and Terminer. 29 E. 5. 37. adjudged. viſhment is ſuppoſed, and not in the County 
See 29 K 35- to which he is eſloigned, and this Writ 
b Nute ; In Raviſhment of Ward, the ſhall iſſue to the Sheriff, Dyer 289. Fitzh. 
Pef:ndant may traverſe, but not withour Caſe ; ſec the Stat. 
making a Tide in himfelf, when put our (e) Without ſaying crjus Maritagium a4 
of Polleflion, See 9 H. G. 10. 61. otherwiſe, ipſum pertinet, as 7 R. 2. Brief 634. and yet 
!f he pleads only ro Writ without ſaying, if he be married by the Raviſher, there 
Lt in Cuſiodia ſua exiſten'. 9 H. 6. 6. ſhall be a Recovery of the Value, and he 
(Cc) Without ſaying vi e armis, i.e. if ſhall be accountable to the Heir for the 
the Writ be cujus Maritagium ad ipſum per- ſame. 26 E. 3. 65. 
i et ratione Dimiſſionis ; contr. if it be uc- 
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1 Aſſ. 26. 
dr. Aſſiſe, 
321. 

Vid. 8 Eliz. 
Dyer 255. 
the Tender 
traverſed. 


24 H. 3 
Ward 149. 


Writ of Right of Ward. 


ipſius A. exiſt apud N. invent vi & armis cepit & abduxit, & alia engy. 
mia ei intulit, ad grave damnum ipſius A. & contra pacem noftram. Et ha- 
beas ibi nomina pleg & hoe breve. Tefte, Sc. vel fic: Vi & armis raputt, 
2 wr ſine licentia & voluntate ipſius A. maritavit ad grave dam 
num, Ec. 

And if the Infant be in the Cuſtody of the Lord, and during his 4 
Nonage he enter upon the Lord, and ouſt him of the Land which he 
ought to have in Ward, then the Lord ſhall have a Writ of Intruſion 
of Ward againſt him; and the Writ ſhall be ſuch: 

Rex Vic, Gc. $i A. fecerit, Sc. tunc ſum”, &c. I. filium & beret C. 3 
oftenſ. quare, cum cuſtod ad ipſum A. uſque ad legitimam atatem haredis pre- 
did” pertineat ratione dimiſſionis quam L. de quo predic C. terram ſua 
tennit per ſervitium militare, inde fecit prefat. A. & que A. in plena & 
pacifica ſeiſina, &c. extiterit, prædict I. infra ætatem exiſtens, ſe in ter- 
ram præ dic intruſit, & cuſtodiam illam prafat. A. detinet, ad dampnym 
ipfins A. non modicum & gravamen, Ec. ut dicit, Ec. Et habeas, Ac. Vel 
fic: Oftenſ. quare cum cuſtodia manerii de T. cum pertin” uſque ad legitiman 
ætatem pred” I. ad ipſum A. pertinuiſſet ratione di miſſionis, quam B. cui H. 
de quo & Alice uxor ejus præd C. Manerium illud tenuit per ſervitium mili- 
tare, illud dinuſit, inde fecit præf. A. Cc. ac idem A. in plena, &c. præd 
I. dum infra ætatem fuit, ſe in manerium prædictum intriiſit, & cuſtod jllam 
pra fat. A. bucuſque detinuit, ad damnum, ut dicit, & habeas, &c. 

And the Writ lieth where the Tenant holdeth of a Man and his C 
Wife by Knight's Service in the Right of the Wife, and the Tenant 
dieth, his Heir within Age, and the Husband granteth the Wardſhip of 
the Land unto another who granteth it over to another, upon whom the 
Heir intrudeth, Oc. 

And if the Lord have the Cuſtody of the Heir within Age and tender p 
him a convenient Marriage, and he refuſeth it and intrudeth, then the 
Lord ſhall have a Writ againſt him for to recover the (a) Value of 
the Marriage, and alſo to recover the Land, which ſhall be ſuch: 

Rex Vic, Ge. Si A. fecerit, Ec. tunc ſumm', Ec. B. Ec. oftenſ. quere 
cum maritagium preditt” B. ad ipſum A. pertineat, eo quod predict” B. ter- 
ram ſuam de eo tenuit per ſervitium militare, & idem A. prædict' B. dun 
fuit infra etatem in cuſtodia ſua competens maritagium abſque diſparagatione, 
juxta formam ſtatuti de communi concilio regni noſiri inde proviſi, ſa pills dt. 
tulerit, idem B. maritagium illud renuens pref. A. de maritagio ſuo nin ftir. 
facto ſe in Terris & Tenementis intruſit, & de maritagio ſuo contradicit, Cc. 
ad grave dampnum, c. | 

And it appeareth by the Writs aboveſaid, That the Guardian ſpall L 
have a Writ of Intruſion of Ward againſt the Heir as well at his ful 
Age, as during his Nonage. There 

1 er 


(a) The Sueceſſor brought ſuch a Wrir, no Agreement was made with him or his 
ſuppoſing the Tenufe of a Tender -by an Predeceſlor, 3 
Intruſion in the Time of his Predeceſſor, And note; One may have an Ejecment 
without any Agreement, Ec. with the of Ward againſt the Heir himſelf. 32 E.. 
Abbot himſelf that was Plaintiff; and ru- Brief 347. Quere Bro. FuriſdiFion 23. 1 K. 
le good, per Cur. 11 H. 4. $2. But note; 7. 9. and 31 Af. pl. 26. contr. 7 H. 6. 12. 
ic ſeems beiter if the Writ ſuppoſes that 21 E. 4. 43+ 
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F here is another Writ De valore maritagii for the Lord or his Execu- 


cors againſt the Heir, without ſpeaking of any Intruſion made by the 
Heir into the Land. And the Writ is ſuch: 

Rex Vic, &c. Si A. Oc. fecerit, &c. tunc ſumm', &c. quare (a) cum 
maritagium ipſius L. Sc. (uſque ibi) obtulerit, pref. L. maritagium iliud 
renunciet de eodem maritagio prafat” A. cum jam ad plenam etatein pervene- 
it ſatisfacere recuſavit, & adbuc recuſat minus juſie, ad dammum, &c. Et 
contra formam ſtatut'. | 

(b) And if the Heir be in the Lord's Cuſtody, and doth marry him- 
ſelf within Age, without the Aſſent of the Lord, and when he cometh 
of full Age, he entreth upon the Lord, and puts him out of the Land, 
then the Lord ſhall have a Writ of Forfeiture of Marriage againſt him, 
for the double Value of the Marriage. And the Writ ſhall be ſuch: 


q (c) S A. fecerit, Ec. tunc ſumm' C. fil” & bered* D. quod ſit coram 


Puſticiar*, Ec. oftenſ. quare cum maritagium ipſius C. una cum cuſtodia unius 
cr terr” cum pertin in N. ad ipſum A. pertin ratione dimiſſion” quam L. qui 
cnſtodiam illam habuit ex dimiſſione F. cui G. eam dimiſit, de quo predi# D. 
terram ſuam tenuit per ſervitium militare, inde fecit prafat” A. & idem A. 
pref. C. dum infra ætatem & in cuſtodia ſua competens maritagium abſque 
{i/paragatione juxta formam ſtatuti de communi concilio regui noſiri inde pro- 
viſi ſæpius obtulerit, idem C. maritagium illud renuens, ſe ſine licentia & 
voluntate ipſius A. maritar' fecit, & ſe in terris pradittis (pref. A. pro 
maritagio prædicto non ſatisfatto) intruſit, & de maritagio prædicto eidem 
A. ſatisfacere contradicit, ad grave damnum ipſius A. contra formam ſftatuti 
predift” ut dicit, & habeas, Cc. & ſuum', Sc. Teſte, Oc. 


| And that Writ lieth where the Lord granteth the Wardſhip of the 


Heir and Land of his 'Tenant unto F. who granteth the ſame Heir and 
Land unto L. who granteth the ſame over unto the ſaid A. the now 
Plaintiff, who tendreth Marriage unto C. and he refuſeth the ſame, and 
marrieth himſelf during his Nonage, and at his full Age entreth into 
the Land, the Marriage not ſatisfied, Ec. 


x; And otherwiſe for the Lord againſt the Tenant himſelf, thus: 


Si A. fecerit, &c. ſumm', &c. B. fil & hered' C. quod ſit coram Fuſti- 
ar”, Oc. oftenſ. quare cum maritagium preditt* B. ad ipſum A. pertineat, 
& quod predit?” C. terram ſuam de eo tenuit per ſervitium militare, & idem 

| Uusz A. 


(a) Note; This Writ does not lie till Note; He ought to ſhew in his Count, 
the Heir be out of Ward by full Age, or that the Feme was tendred, 28 E. 3. 92. 
by making him Knight; fo that if the and there, though the Lord after the Ten- 
Heir dies before ſuch full Age, Sc. the der, c. renders on the Land, and ac- 
Value is loſt, 6 Co. 75. | coeptis the Relief of the Heir, yet he ſhall 

d To entitle one to have the double have the Forfeiture of the Marriage. Al- 
Value, fee 16 E. 3. Aion ſur le Stat. 14. but fo, although the Heir be married by the 
he need not count, ſo 14 E. 3. ibid. 16,17. Raviſher, the Lord has his Election to 

„ee 16 J. 3. Action ſur le Stat. 14. have either Raviſhment of Ward or For- 


4" 6. does not give an Action but only a Stat. 27. 

Kerainer, 2 E. 3. Aiion ſur le Stat. 23. that Note for Form of the Writ, 14 E. 3. 
"© has Election, and if he chooſes this, bid. 17. 
"2 hall not retain the Land. 33 E. z. ibid. 

31. but ſec contr. Temp. E. 1. ibid. 36. 


* 


. z. 18. and yet the Statute of Merton, feiture of the Marriage. 3 E. 2. Action ſur 
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A. competens maritagium abſque diſparagatione, &c. & predif? B. dum in. 
fra ætatem fuit, frequent obtulerit, idem B. maritagium illud admittere recy. 
ſavit, & ſine licentia & voluntate pref. A. ſe maritavit, &c. ad grave 
damnum, Oc. 
And the Lord may have ſuch a Writ of Forfeiture of Marriage a. I 
[142.]) gainſt the Heir of the Meſne, if he marry during his Nonage, and en. 
| ter into the Meſnalty, or take the Rent and Services of the Tenant 
Paravail, and the Writ ſhall be general, as if he were Tenant Parayail, 
Sc. not making Mention of the Meſnalty. 

If a Man be Tenant in Tail, the Reverſion to the King, and the King A 
doth licenſe him to alien in Fee, and to take back an Eſtate unto him- 
ſelf and his Wife in Tail, the Remainder to his Right Heir, and he 
maketh ſuch Feoffment, and taketh back an Eſtate unto himſelf and his 

| Wife in Tail, the Remainder to his right Heirs, and dieth, his Heir 
Þ within Age; the King, notwithſtanding his Licenſe, ſhall have the 
| Wardſhip during the Life of the Wife, for that the Licenſe doth not 
- give him Power to alien the King's Reverſion, &c. And when the Re- 
verſion cannot be diſcontinued, the Eſtate-Tail cannot be diſcontinued, 
but by his Death the Heir may enter into the Land, and fo the King 
may in his Right (a). | 
V. Dyer 8. (b) If a Man have Lands for Life, the Remainder in Fee unto an- B 
& 12 & 132- other, and he in the Remainder dieth, his Heir within Age, he ſhall 
* * part not be in Ward during the Life of the Tenant for Life ; becauſe that 
11 H. 7. 19. during his Life, the Tenant for Life is Tenant to the Lord Paramount, 
34 E. 1. pl. although the Land be holden by Knight's Service. And the Guardian 
3 E. 3. ſhall put out the Termor who holdeth for Years of the Leaſe of his Je- 


„ 
— — 


E. z. 2, nant. | | 
36 Hl. 85 (c) And the Statute of Marlebridge in a Manner proveth he may ſo C 
aſes 18. do. And there are many old Books to prove the ſame by Judgments 
- _ that are given; and it ſeemeth reaſonable that it ſhould be ſo, by the 


ancient Title which the Lord hath, when he reſerved ſuch Services upon 
his Feoffment, to have the Wardſhip if he dieth, the Heir being within 


Age. | 
--+, "abt i (d) And if the Tenant be diſſeiſed and dieth, his Heir being within p 
Br. War. 20. Age, the Lord ſhall ſeiſe the Ward, and enter into the Land upon the 


Diſſeiſor in the Right of the Heir. 


: 6.16. (e) But if the 'Tenant doth enfeoff his Son during his Nonage, who E 
— doth Homage unto the Lord, and afterwards the Tenant dieth, the Heir 
within Age, the Lord ſhall not have the Wardſhip of him, becauſe he 
hath accepted him for his Tenant in the Life of the Father. But it 
appeareth by Magna Charta, 'That the Lord ſhall take Homage of —5 
N 1 


(a) Stamf. Prærog. 56. 40 Af. pl. 36. 21 (d) Vide infra K. " 
A. pl. 15, 21 E. 3. pl. 58. (e) 36 E. 3. Gard. 11. 4 E. 3. 20. 33 

(b) So if Lands are leaſed to the Baron 6. 16. contr. 31 E. 3. Gard. 55, 255 Mag: 
and Feme, and to the Heirs of the Baron Chart. c. 3. 3 E. 2. Avocury 189. 4 E. 3. 85 


who dies. 28 E. 3. 93. But (F.) fee 27 E. 3. 19. 8 E. 3. 96. 18 
(e) 5 H. 7. 3, 6. 14 H. 7. 22. 15 H. J. 7, 3. 29. quere 97. 8 12. 3. Ward 159. e. 
33 H. 6. 42. 


3 
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Heir before he have the Wardſhip of him ; but that is afrer the Death 
of the Anceſtor, and not in the Life of the Anceſtor, and ſo was the 


Law taken in old Books. 
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14 Aſſ. Er. 
Aſſiſe 192. 


Com. 1 3 Jo 


36E. 3. 
If a Man purchaſe Lands by Feoffment which are holden ſeverally of hr 
F givers Lords by Knight's Service, and afterwards dieth, his Heir within 31 E. 1. 


Age, that Lord who firſt getteth the Ward ſhall have him, 
there is no Priority; but if he purchaſe Lands which are holden by 


Gard. 155. 
becauſe Br. Fealty. 


Good Bar in 


Knight's Service of one Lord, and afterwards purchaſe Lands by Knight's Forfeiture of 
Service of another Lord, and dieth, his Heir within Age, that Lord 


ſhall have the Wardſhip of the Heir of whom the Land 
was holden, for he holdeth of him by the more (a) ancient Feoffment 
and Priority, than he holdeth of the other Lord. 

And if a Man hold of the King by Poſteriority, and holdeth Lands 
of another Lord by Priority, and afterwards dieth, his Heir within Age, 
the King ſhall have the Wardſhip of his Body by his Prerogative, 
having Regard to the Priority or Poſteriority. 


rſt purchaſed 


And if a Man hold of the King by Poſteriority, and of (b) another 
Lord by Priority, and afterwards the King granteth the Seigniory unto 
the Queen for Life, and afterwards the Tenant dieth, his Heir within 2 
Age, the Runs ſhall have the Wardſhip of the Body, not having Re- 


card unto 


doth remain in the King. 24 E. 3. 66. Stamf. prerog. 11. 

But if the King hath granted the Remainder of the Seigniory in Fee 
unto a Stranger, then it ſeemeth the Queen ſhall not have the Ward- 
hip of the Body, for the Seigniory of Poſteriority, c. and Priority 


changed b 


make a Feoffment in Fee of the Land which he holdeth Y Priority, 


ind take back an Eſtate again of the ſame, now he holdet 


the ſame 


Land of that Lord by Poſteriority, whereas he held it before of him by 
Priority. But if the Lord of whom the Tenant holdeth by Priority, Priority be 


(a) Altho' he comes to the Seigniory or 
Honour of which the Tenement is held by 
Echeat or Purchaſe, the King ſhall have 
te Ward, notwithſtanding the Priority, 
tecauſe he is the Chief Lord, de quo omnia 
Terementa tenentur. Sce Brat. 8. 5 E. 3. 
4 acudged, 24 E. 3. 31, 65. adjudged. 
dee 12 H. 4. 25. 

d) See 21 E. 3. 41. but more fully E Prerog. 
, 4. holds of B. by Priority, and of the 
King as of the Honour of Berkhamſtead by 
eriority ; the King grants the Honour of 
5 to Prince E. whom he creates by the ſame 
Letters Patent Duke of Cornwall, Habend' 
Ga Duci & ipſiu & beredum ſuorum Reg 
* filiis primogenitis & dicti loci ducibus in 

"mo Anglia bereditario ſucceſſoribus, &c. ita 

fd 2þ codem Du ati nullatenus ſeparentur, vel 

Nun aliis que dicti loci Ducibus per nos vel 

noſtros donentur, c. with a Proviſo 

ut if ay happen to take by Force of 


grant 


the ſaid Grant, c. Quod difus Ducatus ad 
nos vel baredes noſtros Reges Anglie revertantur 
retinend" quouſq', &fc. de bujuſmodi filio ap- 
paren, Cc. A. dies, his Son within Age, 
and it was demurred and doubted in Law, 
who ſhould have the Ward; and by Willy, 
the Prince ſhall have it ; and for this ſec 
24 E. 3.31, 38. and 65. accordant. But 
there the Caſe was on a Grant for Life to 
the Queen, Remainder to the Prince and 
his Heirs Males Kings, Sc. and fo there 
was a Reverſion in bh King, and there- 
fore it ſeems by that Book, that the King 
ſhall have his Prerogative; contra if the 
Remainder had been limited over in Fee- 
ſimple. See 12 E. 3. Prerog. 23. And it 
ſeems by 24 E. 3. 66. That if a Scigniory 
be granted to 4. for Life, Remainder ta 
the King in Fee; the Tenant for Life ſhall 
have the Prerogative, becauſe he holds in 
Right of him who has it. 


Marriage in 
7 E. 2. Acti- 


on ſar Stat. 


31. 


So of Land 
in Uſe, 21H. 


8. B. Prero- 


gative 92. 
not C. 5. part 36. 


Qyere, If 
Plenarty be 
a good Plea 


ueen, where 


the Poſteriority, becauſe that the Reverſion of the Seigniory the Reverſi- 


on is in the 
King. 

18 . 3. 13. 
Stanford, Pre- 
rogative 13. 


the Feoffment of the Tenant of the Land. And if he If he make 


a Feoffment 

and this done 

to his Uſe; 
nere if the 


gone. 2 E. 2. 
Fitz. Gard. 2. 
acc. 


21 E. z. 


ry ſhall not of his Heir by the Statue of 4 H. 7. cap. 17. (d) 


.. ² m ̃ éKm̃n ͤwV res oe ern 
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3 E. 3. Gard. grant his Seigniory unto another in Fee, and take back again an Eſtate 


2 0 E. 3. in the Seigniory to him in Fee, Sc. yet the Tenant holdeth of him b 
33 E. 4 Priority as he held before, becauſe the Pleading of Priority is to ſay 
Gard. 12. that he holdeth of ſuch a Man and his Anceſtors, or of thoſe whoſe |. 


cont. 11 E. 3. ſtate he hath in the (a) Seigniory per antiquins feofamentum, Ec. than he 
* holdeth the other Land, ſo that the Feoffment of the Land doth make 

the Priority. And if the Tenant do (b) forejudge the Meſne, of whom 
This notLaw. he holdeth by Priority, Sc. Yet he ſhall hold by Priority of the Lord Par. 
amount, as he held of the Meſne before, Cc. 

The Mayor and Aldermen, and Chamberlains by the Cuſtom of Lon. 
don ſhall have the Cuſtody of any Orphan in the City, and if they 
commit the Cuſtody of ſuch Orphan to another, he ſhall have a Writ 
of Raviſhment of Ward againſt him who taketh the Ward out of his 
Poſſeſſion. 

And if the Guardian marry the Heir after the Age of fourteen Year, 1 
and afterwards the Heir is taken by a Stranger, the Guardian ſhall not 
have a Writ of Raviſhment, Cc. becauſe he hath had the Effect of his 

_ Marriage. 
3 If 8 have a Ward in the Right of his Wife, although the Wife 
hi. Eſtate of dieth, yet the Husband ſhall have the Ward, becauſe it is a Chattle veſted 


a Manor un- in him. 10 H. 6. 11. 30 E. 3. 6. 

to which an 

Advowſon is appendant, the Church void; Tenant in Tail dieth, the Grantee ſhall have the Adyow- 
ſon. So if the Church void during the Term, and the Term expire. 9 E. 3, Quare impedit 18. 


Gard. 41. 8 


(c) Where the Tenant maketh a Feoffment by Colluſion, and the g 
Lord accepteth the Services of the Feoffee, then he ſhall not have the 
Wardſhip of the Tenant's Heir, nor ſhall overſee the Colluſion. 

And if a Man at this Day maketh a Feoffment in Fee to his Uſe, and 
the Lord accept the Services of the Feoffee ; yet if the Feoffor who hati 
the Uſe dieth, his Heir within Age, the Lord ſhall have the Wardſhp 


(143.] 


But the Ce- 
ſtuy que Uſe 
of a 


Seignio- 


have Guard, 
For the Feoffces before 27 H. 8. were Lords. 


And 


(a) Sce Raft. Entr. 387. Predi#' A. the 
Father of the Infant & anteceſſores ſui & 
i quor Stat ipſs habuerunt in eodem Manerio 
de S8. tenuer idem Maner de S. de eodem G. 
© anteceſſoribus ſuis, quorum Statum illi 
babuerunt in Dominico ejuſdem manerii de S. 
per ſerviciun militare per autiquum Fecffament” 
Oc. See 3 E. 3. Gard. 19. adjudged, ac- 
cordant 11 E, 3. Gard. 115, per Shard. 21 
E. 3. 41. 

(b) This ſeems not Law, for when the 


Tenant forejudges the Meſne, the Services 


due to the Meſnalty are gone, and he is 
become Tenant to the Lord de novo, ſo that 
ke ſhall hold of the Lord by the Services 


of the Meſne ; ſo that if the Tenant 01g"! 
to hold in Chivalry, and the Meſne ves 
cage ; now the Tenant himſelf ſhall hol 
in Socage of the Lord, and ſo it is tee, 
that by the Forejudger he 15 now Tera 
to the Lord Paramount by Poſterior““ 
11 E. z. Gard 115. in « Writ of Ward 1 
the Biſhop of Exon, againft R. B. for ®* 
Body of . Son of B. de Bercelay. Sec 
E. 3. Gard. 12. per Shard. 1 
(c) 31 E. 1. Gard. 33, 155% 1: 4 
Gard. 33. 36 E. 3. — 11. 3346 
29 E. 3. 48. 8 E. 3. 284. | 
630 And 6 he ſhall have « gc 
Writ and a ſpecial Count. Dyer 8, 9. 


ward, but the King ſhall 


Ke Dyer 277. centr'. 


but after his Death he ſhall be in 
Vet, atjudged 24 E. 3. 33. for the Heir 
n Caſe is in by Deſcent, and there— 
"tt ho becomes Tenant in Demeſne or 
tien of Law, as by Reſceit or Aid 
*Yer, he hall have his Age, ſee 24 E. 
„ adhudged, and 25 E. 3. 42 Lands 
n Cate were given to 4. for Life, 
Munder to B. his Son in Tail, Re- 
er to the right Heirs of . who died, 
pay Relief to he King. 26. E 3+ 
To yp 40 E z. 9 The Grandfather 
ce for Life, Remainder to the 
n Tail, Remainder to the right 


" of the Grandfather of Lands in Ca- 


31 E. 3. Bar. 257. Brief 327. 30 E. 3. 17. 


Writ of Right of Ward. 


And if a Man leaſe Lands for Term of Life, the Remainder to the 
- Husband and Wife in Tail, the Remainder in Fee to the Heirs of the 
Husband, and the Husband and Wife die, his Heir within Age being 
Tenant for Life, his Heir ſhall not be in Ward (a). 2 
3 If the King's Tenant giveth Lands in Tail without the King's 2 Hl. 8. 26. 
Licenſe, and the King accepteth the ancient Tenant for his Tenant, Fitz herbert 
and the Services, and afterwards the Donee in Tail dieth, his Heir 
within Age, the King ſhall have the Wardſhip of him, as ſeemeth by 
the Stature of 34 E. 3. cap. 15. And this Acceptance of the Services 
ſhall not conclude the King; for the King ſhall not be concluded, Se. 
if he have Matter to ſhew which may ſerve him. And yet in Anno 4 H. 
6. it is adjudged contrary ; and therefore 2 the Law in that Caſe. 
C And the Lands of the Wife within Age 
Husband be of full Age. Lit. 22. b. 

And if a Woman be paſt the Age of fourteen Years at the Time of 
the Death of her Anceſtor, ſhe ſhall not be in Ward. 
) A Committee of the King ſhall not have a Ward by Reaſon of the 35H. 6. 

. the ſame, becauſe the King remaineth Gard. 14, 90. 

Cuardian, Sc. and the Heir ſhall ſue Livery. 37 H. 8. 9. 39 E. 3. 8. 5 
(b) If a Biſhop have Title to have a Ward, and doth not ſeiſe him 
n his Life-time, and dieth, the Succeſſor ſhall have that Ward, and 
all ſeiſe him, Se. Otherwiſe it ſeemeth 


all be in Ward, altho' her 


* If the Heir Female be married by the Lord before her Age of four- 
n Years, and afterwards the Husband dieth, the Heir Female ſhall predeceſſor 
be married again by the Law, Sc. And by that ſame Reaſon he ſhall have 
not have a Writ of Raviſhment of Ward, if another Man do ra- the Ward. 
ih her after wards. Bro. ak Imp. 47. Litt. 23. 

e) If the Grandfather have a Son, and the Son taketh a Wife, and 
we Ifſue, and dieth, the Mother of the Iſſue ſhall have the Wardſhip Litr. 2; 
i the Child which is her own Child, and not the Grandfather, altho' 
': ſue may have the Land which ought to deſcend to him by the 
vandfather, and although that the Mother ſhall not have the 


If 


ite. The Father dies, and the Grand- 
father and Son levy a Fine to J. S. and 
take back an Eſtate to the Ayl for Life, 
Remainder to the Son and his Wife in 
Tail, Remainder to the Right Heirs of the 
Grandfather ; the Grandfather ſurrenders, 
Sec. the Son ſhall pay Relief. Dyer 235. 


(b) 40 E. z. 14. 2 H. 4. 16. 11 H. 4. 80. 


11 

(e) Sze Nat liff's Caſe. 7 Co. 83. The 
Mother ſhall have the Cultody of her Son, 
or Daughter and Heir apparent againſt a 
Deforceor, but not againſt a Guardian in 
Chivalry, as in the Caſe of a Father, 9 
E. 4. 53. 


if the Biſhop had ſeiſed him. co 


contra. 


Vid. 34&35 


8. Dy. 54 


4 H. 6. 19. 


N. B. 96. b. 
26 H. 


2 H. 4. 19 ac. 
40 E. 3. 14 
ntra. 10 El. 
Dyer 277. 
the Execu- 
tors of the 


Land. 8 Part 22. 


Writ of Right of Ward. 


11 H. 7.122 If an Infant recover Land by a Writ of Dum non 


Fuit compos mentis H 
. 8 he ſhall not be in Ward; and ſo it ſeemeth if (a) he do recover by a 


Br. Gard 98. Formedon or other Action Aunceſtrel, where he could not enter, be. 
43 E. z. 18. cauſe his Anceſtor did not die Tenant to the Lord, Ec. nor in his Ho- 
contr. mage. Stamf. prerog. 8. 

And a Man may ſeiſe his Ward, although he be Apprentice or in! 
Service of another. 4 El. 259. 14 H. 8. 14, 32, 8 E. 4. J. 27. Af. 21. 

But if the Tenant maketh a Feoffment by Colluſion, the Lord ought K 

a to recover the Land by a Writ of Right of Ward, before he ſhall hare 

| a Writ for the Raviſhment of the Ward, Sc. (b) 12 H. 4. 13. 

If a Man be Tenant by the Curteſy of a Seigniory, the Heir ſhall not I. 
be in Ward during the Life of the Tenant by the Curteſy, Gr. Br, 
Gar. 110. 

But if a Man have Iſſue a Son, and afterwards he taketh a Wife 
who hath Lands holden by Knight's Service, and hath Iſſue by her, and 
afrerwards the Wife dieth, if the Husband be not Tenant by the Cur- - 

teſy of the Land, then the Husband's younger Son ſhall be in Ward 
during the Life of his Father, Cc. N. B. 99. 30 E. 1. Gard. 156. 
30 E. 1. Gar. If an Infant be married in the Life of his Father within the Age of \f 
_ Conſent, and afterwards the Father dieth, the Infant being within the 
have Forfei- Age of Conſent ; the Lord ſhall have a Writ of Raviſhment of Ward 
ture upon for the Infant, becauſe he may perhaps diſagree unto the Marriage. 
Tender and (c) And the Lord of the Villain ſhall have the Wardſhip of the! 
er Land, and the Body of the Heir of a Villain, if he ſeiſe him befor: 
In Caſe of the Lord, Sc. otherwiſe not of the Land. ; 
the King, If Lands deſcend unto the Wife, and afterwards the Wife hath I 
40 A. 7. ſue by her Husband, and dieth before the Husband entreth, ſo tha: 
Br. Vill. 31. he ſhall not be Tenant by the Curteſy ; the Iſſue ſhall (d) be in Mart 
if he be within Age, and if he be not Heir apparent to the Husbanc; 
and ſo if the Iſſue by the Wife were a Woman, and within Age, witr: 
the Husband hath a Son living, that Iſſue within Age ſhall be in Ward, 
during the Life of the Husband which is its Father. 


31 E. 1. Gard. And Paſch. 31 E. 3. The Opinion was, that if the Husband have n! 


=. 2: Land which ſhall from him deſcend to his Iſſue, that then his Iſſue ha. 

; be in Ward for the Lands of his Wife, if he were within Age, C | 

4 the Life of the Husband: But it ſeemeth that the Law is not 0 - 
26 E. 3.65. taken to be ſo. | 
33 E. 3. Gard. Guardian in Socage did grant the Wardſhip over to a Stranger, . 

161. N. B. 92. the Grant awarded good. HA. 26 E. 3. & Hill. 31 E. 3. L 5 

11 H. 7.12 If an Infant enter for a Condition broken, upon a Feoffment made x : 

12H. J. 10. his Anceſtor, he ſhall be in Ward for that Land, if it be holden“ * 

6 H. 4. 4. Rnigi! el 

| I 

(a) Tenant in Tail, with a Remainder Note; A "Tenant for Life of « ae; > 

in Fee, aliens in bee, and dies without Iſ- ſhall have Wardſhip but not Eſcuage. 15 

ſue, the Heir of him in Remainder reco- 2. Gard 122. 413 1 

vers in a Formedon, he ſhall not be in (e) 40 4. pl. 17. Eſ.heat 16. Ga. * 

Ward; by Dyer, Trin. 3 Eliz. Litt. 25. 1 k 50 

(b) Or Right of Ward for the Body. 12 (d) e it Male or Female. 5, 1 2 

H. 4. 13. It ſeems he may ſeiſe the Body Card. 154. 8 E. 2. Treſpaſs 235 3 e 


immediately. Kel. 120. 


Writ of Eſcheat. 337 


Knight's Service. Dyer 304. b. 32 E. 3. Gard. 32. J ELL 304. b. Ant. go. H. 

(a) And a Man or a Woman ſhall have a Writ, Quare filium & bæred' Vid. 2 & 3 
ſuum rapult : Or, Quare filium & beredem rapuit, Or, Conſanguineum £9 Eliz. Dyer. 
beredem ſuum rapuit, Sc. and that by the Common Law. _ 

s And the Proceſs in a Writ of Ward appeareth by the Statute of 
Marlebridge, cap. 7. vix. Summons, Attachment and Diſtreſs (b). 

And in a Writ of Right of Ward, if he cometh not at the Diſtreſs, 
then the Proclamation ſhall be awarded, that he ſhall have Day by which 
two or three County-Courts are holden in the mean Time, before the 
Return thereof; and if the Writ be returned, ſerved, and he do not 
appear, he ſhall loſe the Wardſhip, and the Plaintiff ſhall by Judg- 
ment recover the ſame (c). | 


Writ of Eſcheat. 


HE Writ of Eſcheat lieth where the Tenant who hath an Eſtate 61. 21 

in Fee- ſimple, of any Lands or Tenements, and holdeth them of E. 3 
another, and the Tenant dieth ſeiſed without Heir General or Special, 257. . 
the Lord ſhall have the Writ of Eſcheat againſt him who is 'Tenant of Founderſhip 
the Lands or Tenements, after the Death of his Tenant, and by this _ wen 
Writ he ſhall recover the Land, becauſe he ſhall have the ſame in Lieu 


; f be forfeited, 
of his Services. becauſe it is 


tied to the 


H. 3. 37. JE. 4. 11, 120. If Abbey or Pariſh- Church be diſſolved, the Lands which they held ſhall 


Eſcheat. 21 H. 7. 89. If a Man holdeth two Acres by ſeyeral Services of one Lord, he ought to hays 
two Writs of Eſcheat. 


\ But if Tenant in Tail die without Heir, he in the Reverſion ſhall not [144] 
have a Writ of Eſcheat, but a Formedon in the Reverter. 


But if a Man be Tenant in Tail of Land, the Remainder to his right Tenant in 


| Heirs, and dieth without Heir, then the Lord of whom the Lands were —4 
XX holden grants « 
ame which 


becauſe he is come in Lieu of the Seig. See 40 E. 3. 4- 33 E. 3. Eſcheat 9. but by his Opinion he 
dall not have Eſchcat, becauſe the Reverſion was out of him at the Death of the — 


(a) 21 H. 6. 14. 32 E. 3. Gard. 32. Ant. inſtantly; and note the Cauſe: A Reſum- 
, H, mons in a Writ of Ward was ſued by the 
») 13 E. 4. 12. Bro. Faux Lat. $1, See Heir of the Plaintiff, againſt the Execu- 
Dyer 304. And by ſome, if the Sheriff re- tors of the Defendant, who plead that the 
uns Nel, rc. yet a Diftrngas with Pro- Heir was of full Age in the Teftator's Life- 
Camation ſhall iſſue. 11 K. 6. 3. contra 21 time, and that before this Writ purchaſed 
U. 6. 56, they had fully adminiftred ; and the Plain- 
10 dec 12 H. 4.16. 29 A. 35. See 24 tiff, fer Chaſement replied, that he had 
44, Judgment given and an Inquiry not Aſſets, &. and he had judgment in- 
Damages, e, afterward, and therefore ſtantly for the Ward, and the Inqueſt was 
* brought. 42 E. 3. 1. an Inquiry of Da- taken on the Iſſue for his Damages ; and 
ee, and whether the Heir were mar- afterwards the Defendant could not be eſ- 
* &c, and Judgment given afterwards. ſoined, becauſe the Original was determin- 
24 K. 3. 49. Judgment for the Ward ed. 24E. 3. 49, 33. 


Blood. Alſo Rent-charge ſhall not eſe heat by Death, contr. dy Attainder, 24 E. 3. 12. Br. Eſcheat 
v 


eſcheats, Tenant in Tail dieth without Iſſue, he in the Reverſion ſhall have Eſcheat of the Land, 


1 — — _ — 
r * * 
RDR m 


 conty. if the 


e Sc. it ſeemeth the Lord ſhall have a Writ of Eſcheat, becauſe his Te. 


338 Writ of Eſcheat. 


holden in Tail, ſhall have a Writ of (a) Eſcheat, becauſe the Tenan: 
in Tail was Tenant unto the Lord for the Fee-ſimple that he had in 
the Land, E2c. 
3 H. 2. Entr. Bur if a Man be Tenant for Life, the Remainder in Fee unto a 3 
38. 7 H. 4. 17. Stranger and his Heirs, and afterwards the Stranger dieth without Heir, 


Diſſefor die and afterward the Tenant for Life dieth; the Lord ſhall not have 3 
or alien, for Writ of Eſcheat, becauſe the Tenant for Life was Tenant to the Lord, and 
theſe are Te- not he in the Remainder, Ec. But there the Lord ſhall have a Writ of Intru. 
nants by ſion if a Stranger enter on the Land after the Death of Tenant for Life. 
Tirle. (b) And if the Tenant be diſſeiſed, and afterwards dieth without Heir, 
15 E. 4. 14. : 
37 H. 6. 1. nant died in the Homage. And in that Caſe he ſhall have a Writ of 
Right of Ward, if the Tenant die, his Heir being within Age, and by 
the like Reaſon he ſhall have a Writ of Eſcheat. 2 H. 4. 8. con. 15 B. 4 
14. cout. | 
| if the Tenant dieth without Heirs, and afterwards the Lord dieth; ) 
the Heir of the Lord ſhall have a Writ of Eſcheat for to recover the 
Land, Sc. for that Eſcheat made, and ſhall give a Right unto the Lord 
to have the Land. 
46 E. 3. 4. And this Writ ſhall deſcend from the Lord unto his Heir, c. and the E 
The 2 Forms of the Writs of Eſcheats are divers: One where the Tenant is a 
2 * Baſtard, and dieth without Heir, and then the Writ is ſuch: 
ſing that the 


Tenant held of his Father, whoſe Heir he is, and Exception taken, becauſe it ought to be quod 4 6 
ze net. | 


Rex Lic, Ec. Præc' A. Ec. quod redd* B. 10 acr* terr” cum pertin in N. 
quas C. de eco tenuit, & que ad ipſum B. reverti debent, tanquam eſcheata 
ſua, eo quod prædict E. baſtardus fuit, & obiit ſine hered' ut dicit, &c. 

And if he be not a Baſtard, (c) but dieth without Heir, then the F 
Writ is, Et gue ad ipſum B. reverti debeant tanquam eſcheata ſua, eo quo 
prædict C. obiit ſine hæred, vel fic: e quod prædict“ C. feloniam fecit, jr 
qua ſuſpenſus fuit ; vel pro qua (c) utlagatus fuit ; vel pro qua reguum alhi- 
ravit ; & niſi, Ec, And the Form of the Writs for the Heir appear in 
the Regiſter. Fe 


(a) See contra per Scot. 12 E. 3. See 15 
E. 4. 13. 3 H. 6. Eſcheat. | 

(b) See 17 E. 3. 64. per Thorp. So if 
Tenant makes a Leaſe for Life by Hankf. 
2 H. 4.S. See 7H. 4.17. 32 H. 6.27. If Te- 
nant makes a Leaſe for Life, and then dies, 
having Iſſue B. who dies without Heir, and 
afterwards Tenant for Life dies; if a Te- 
nant abatrs. the Lord may have Intruſion ; 
but by Hankf. he ſhall not have Eſchear, 
contra Fitz. For the Words of the Writ are 
true, that he is dead without Heir, and 
that he holds of him; bur agreed by all, 
that if he brings Eſcheat, he cannot have 


this Writ, ſuppoſing that the Leſſor dies 
without Heir. 8 he was the laſt that 
was ſeiſed in Demeſne; for it is 4 fe 
Plea to ſay that he had Iſſue B. who ſur- 
vived him; and it is not material whether 
B. was ſeiſed or not. See 11 H. 4 1 
H. 5. 9. a 
(e) Or committed Felony. 19. 3. Brief Fr 
(d) And the Outlawry for Felony 
not be reverſed without ſuing a Scire fue 
againſt the Lord mediate and — : 
9 H. 4. 3. accordant, and in this WI. of 
ror in the Outlawry cannot be ſhes 


Dyer C7. 


* 
4). 
/ 


K And if a Man be attainted of Felony, and another enters into the 


L And if Lands be holden of an Abbot, and the Tenant die without 


Writ of Eſcheat. 339 


And the King ſhall have a Writ of Eſcheat for Lands in London, if 
the Tenant died ſeiſed of Lands there without Heir, becauſe the Lands 
in London are holden of the King; and this Writ he may ſue in the 
King's Bench or in the Common Pleas. 
And if a Man be beheaded for Felony, or die after Judgment, be- Or if after 
ſore that he be executed by the Officer; yet the (c) Writ ſhall ſay, Pro 1 he 


5 f I ; e delivered 
ava ſuſpenſus fuit, Ec. and it is not material whether that he be hanged roche Biſhop. 


or not. 34 E. 3. Eſ- 

N chcat 10. 
contrary if he ſtand mute. 4 E. 4. 18. 22 H. 6. 38. Newton, If a Man go beyond Sea without Licenſe, 
and taketh Wife there, and hath Iſſue and dieth, the Land ſhall eſeheat. 


And the Courſe in the Regiſter was, That if a Man were attainted 38 E. 3. 34- 
of Felony, that the King did ſend a Writ to the Sheriff ro enquire what On = 
Lands and Tenements he had, and which he held of the King, and Utlage of 
which of other Lords, and by what Service, and what they were worth Felony, the 
by the Year ultra repriſas, and that he certify the fame. But the ſame Lord hath 
is altred by the Statute of 28 Eliz. 3. cap. 9. which is, that a Commiſ- 1 
ſion be made out unto the Sheriff to take the Inqueſt: And alſo there of Eccheat; 
was another Writ appointed by the Regiſter, directed unto the Sheriff ſuppoſing 
to enquire whether ſuch Houſe or Land which V had, who was attaint- that the Le- 
ed of Felony, were ſeiſed into the King's Hand for a Year and one unn * 
Day or not, and of whom they were holden, and who had the Year, be died wich- 
Day and Waſte, and . to anſwer the King for the ſame, and that out Heir. 
he ſend the ſame before the King, Sc. and now in Place of theſe Writs, 
there ought to be a Commiſhon granted to enquire thereof, directed to 


certain Perſons by the Statute aforeſaid. 


Land, and taketh the Profits, and if it be found by Commiſſion that 
ſuch a Man, who was attainted of Felony, had ſuch Lands and Tene- 
ments, and that the Lands and Tenements have been in the King's 
Hands for one Year and a 1 4 and that B. hath taken the Profits for 
that Vear and Day, and alſo hath had the Waſte thereof; and that the 
Lands are holden of F. Then F. ſhall have a Writ unto the Sheriff, for 
to deliver him Seiſure of the Lands, Cc. Salvo jure cujuſlibet. 

And he who hath taken the Profits for the {aid Year and Day, ſhall 
anſwer the King for the ſame: And thereby it appeareth, that the 
King ſhall not have but the next Year and Day, which cometh after 


the Attainder, and that he who took the Profits for that Year, ſhall 
anſwer the King for the ſame. | 


49 E. 3. 11. 


Heir, Sc. the Succeſſor ſhall have a Writ of Eſcheat, and the Writ 
ſhall ſuppoſe, Ad ipſum nunc Abbatem reverti debet tanquam Eſcheata ſua, 
quod pred”, Ec. obiit ſine bæred, Ec. ut dic, Et niſi, Sc. 


RY x 2 (a) And 


(a) See Rot, Parl. G E. 2. M. 5. ub; Decol- given againſt him; otherwiſe the Lord 


liter fer R. & Concil', If the Appellee be cannot have the Eſcheat. 8 E. 1. ement 
Ulled in Battle, the Judgment is to be 22). ok 


340 Writ of Covenant. 


(a) And the Tenant for Life of the Seigniory ſhall have a Writ of 14 
Eſcheat, or Tenant in Dowry, or by the Curteſy, and alſo the Lord 
ſhall have a Writ of Eſcheat of the Meſnalty, which is but a Rent. 
Service, and ſhall demand the Rent by the Writ. | 
u. C Er. And the King ſhall have a Writ of Eſcheat of Tenements within Ci. x 
Sand 18. ties and Boroughs, which are holden of him in Fee-farm. 3 H. 6. 32. 
21 H. 7. 30. 49 E. 3. 5. 4. 
But by the (b) And if a Man have Title to have a Writ of Eſcheat, if he do 0 
y he not accept Homage of the Tenant, he ſhall not afterwards have the Writ 
the Lan iwas againſt him, becauſe he hath accepted him his Tenant ; and ſo if he 
holden, accept Fealty of him. But if he do accept the Rent of the Tenant, 
11 H. 4.82. that ſhall not bar him of his Writ of Eſcheat ; and the Proceſs are Suu. 
mons, Grand Cape and Petit Cape, as in any other Præcipe quod redaat, 
But it is otherwiſe if he accept (c) Rent from the Heir of the Diſſeiſor. 
Co. Lit. | 


Writ of Covenant. 


[145.] WW *! TS of Covenant are of divers Natures; for ſome are merely 3 
„ perſonal, and ſome Covenants are real; to have a real Thing, 
. as Lands and Tenements; as a Covenant to levy a Fine of Land is a 
: /©* real Covenant. But a Writ of Covenant which is more perſonal is, 
where a Man by Deed doth covenant with another to build him a Houle, 
Oc. or to ſerve him, or to enfeoff him, Oc. and he doth not the ſame 
according to the Covenant : 'Then he with whom the Covenant was fo 
made, ſhall have Writ of Covenant againſt him. And there,is a Note 
in the Regiſter, which is this: AMrit of Covenant ought not to be made ac- 
cording to Law Merch. without a Deed, becauſe no Plea of Covenant can le 
without Deed, and every Man onght to be judged according to his Dees, 

and not by another Law; and the Form of the Writ is ſuch; Rex = 

a 


(a) And if the Tenant for Life dies be- Diſſeiſor, it ſhall bar him for his Life, 
fore 8 he in Reverſion ſhall have a but not his Heir. 26 E. 3. 72. Tenant dies 
Writ of Eſcheat. Xelw. 114. See) R. 2. without Heir, the Lord enters and ma kes 
Eſcheat 4. 33 E. 3. Dower 137. cont, 8 E. 2. a Feoftment, and takes back an Eſtate for 
Eſcheat 12. | Life; a Baſtard of the Tenant enters and 

(b) 13 E. 1. Avovry 235 The elder Son enfeoffs G. of whom the Lord accepts the 
receives Homage of the middlemoſt, ſei- Homage; and it is demurred in Law, uhe- 
ſed in Fee, who dies without Iſſue, the ther this has not excuſed (eſtopped) him 
younger Brother ſhall have the Land, and to have the Land; the Doubt is, becauſe 
the Iſſue of the elder Brother, if not born the Scigniory was abſolutely gone by the 
at the Time, ſhall have it, Sc. See 11 E. Entry and Acceptance of the Fealty, in 
3. Dowwer 63. where Acceptance of the Bar of the Writ of * Diſſeiſn. 13 
Homage by the Wife, after the Death of E. 3. Bar. 353. Vide ant. 
her Husband, ſhall ouft her of Dower of (e) And note; Acceptance of the Rent 
the Tenements. See 5 H. 7. Droit 66. Ac- ſhall not make a Change in the Avowry, 
ceprance of Homage from the Tenant, becauſe it may be received as by the Han f 
ſhall bar in a Writ of Right. See 17 40. of his Bailiff, Sc. but it is otherwiſe 0 
3. the Diſſeiſee acceprs Homage from the Homage or Fealty, Sce 4 H. 6. 21. Co. Li. 

I 


Mrit of Covenant. 


89. Præc A. quod, Sc. teneat B. convent', Sc. de damm & perdit per in- 
B fidelitem & defetum W. fi R. apprenticii pred B. infra termin ſex anno- 
pum illat* eidem B. reſtituend. Et niſi, Oc. 
And if a Man make a ing" wig» Deed to another and his Heirs, to 
enfeoff him and his Heirs of the Manor of D. Sc. Now if he will not 
do it, and he to whom the Covenant is made dieth, his Heir ſhall have 


Writ of Covenant where the Covenant is made to him and his Aſſigns. 

Dp And ſo Executors ſhall have a Writ of Covenant, of a Covenant 
made unto their Teſtators for a perſonal Thing, and theſe Writs appear 
in the Regiſter. | 

And it appeareth by the Regiſter he may ſue a Plaint of Covenant 
in the County or in the Hundred-Court, Ec. 

And that he ſhall have a Recordare to the Sheriff, for to remove the 
{ame out of the County into the Common Pleas, as it ſhall be done in 
a Replevin ſued there. 

And if the Plaint of Covenant be ſued in the Hundred, or in o- 
ther Court of other Lord, he ſhall have an Accedas ad Curiam directed 
unto the Sheriff to remove the Plaint into the Common Pleas (a). 

F And the Writ of Covenant for Executors is ſuch: Præc' I. quod, Ec. 
A. B. Es C. executoribus teſtament” N. conventionem fa? inter ipſum N. & 
W. de E. de ipſo W. cum prædict' N. more apprenticii per ſeptem an mora- 
tu” & eidem N. poſt termin“ illum complet” per tantum tempus quantum idem 
W. infra dict“ termin“ ſe a ſervitio ejuſdem N. elongaverit ſervitur ad 
nam quidem conventionem adiniplendꝰ Ed mannteyend* idem W. ſcript" ſuo ſe 
ig. Et niſi, Ec. Et pred' exec”, Qs. 

And if a Man make ſuch Covenant by Word; or to build him a 
Houſe, Ec. and he doth it ill; then the Party ſhall have an Action upon 

the Caſe for the ill doing of it (b). N 
If a Man covenant by Word to do ſuch a Thing for a certain Sum 

of Money, and receive on Parcel of the Money, and Day is appointed 

for the Payment of the reſt. Now if he do not according to his Cove- 
nant, he ſhall have an Action on the Caſe againſt him for not doing of 

it, becauſe it is a Bargain betwixt them (c). 


inter ipſum A. & pref. E. de eo quod idem E. hæred' vel executores ſui red- 
dan C. fil & bered* I. cum idem C. ad plenam ætatem pervenerit ratio- 


3 3 nabil 
Fr 1; © »'sf' ho 


P 0 


(a) A Man covenants, that neither he 24. is, that he ſhall recover the Whole in 
tor his Heir ſhall erc& any Mill in ſucha Damages againſt the Heir, if he has Aﬀers 
Place, and afterwards he cre&s a Mill, by Deſcent per Knivet and Skipw. 
rl an Action of Covenant is thereupon © W. N. Sec 21 H. 6. 55. 2 H. 4. 3. 14 N 
brought by the Heir, and well. 4 H. 3. 57. 6. 18. 20 H. 6. 34. 
nd lo it is if the Leſſor ouſts the Leſſee (b) 21 H. 7.4. 3 H. 6. 36. 20 H 6. 34. 
. dies, or Tenant in Tail leaſes for Years 14 H. 6. 18. 21 H. 6. 35. contr. 42 H. 4. 3. 
and be, and the Iſſue ouſts the Termor, contr. 11 H. 4. 33. cr. 

— all have Covenant againſt the Execu- (e) 32 H. 6. 32. 

*47E 3. 22. 48 E 3. 2. but 38 E. 3. 
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18 Eliz. Dy. 


: 217. Sir 4 
a Writ of Covenant upon that Deed; and alſo his Aſſigns ſhall have a boy Cook's 


C. 


y And a Writ of Covenant lieth againſt Executors for a Covenant vi. 48 E. 3.2. 
broken of the Teſtator, and the Writ ſhall Be, Præcip I. & R. executor? 10 H. 7. 18, 
tfament” E. quod Sc. teneant W. & A. uxori ejus conventionem factam 32 H. 6. 31. 
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Mrit of Covenant. 


abit compot* ſuum de omnib terr & tenement' que pred? I. tenuit in villy 
de N. in Com” N. pervenient', quorum cuſtod idem E. habuit ex dumiſſun 
quam pref. A. cui cuſtod* terrar & hered* prædic pertinuit, eo quod pred 
I. terram ſuam tenuit in ſocagio, & eadem A. propinquior fuit hare ipſus 
I. inde fecit eidem E. Cc. Et niſi, Ec. | 
(a) And if a Man have Lands for a Term of Years, and covenant. [ 
12 E. 3. Co- eth to leave them in as good a Plight as he found them, although that 
venant2. he pulleth down the Houſes, the Leſſor ſhall not have an Action of 
40 E. 3 3. Covenant before the End of the Term: For the Covenant hath Rel. 
tion thereunto, Ec. Bur if he do Waſte in Wood, Covenant lieth ; for 
he cannot repair it. E. 1. Covenant 29. 
If a Man make a Leaſe by Deed-poll, if the Leſſor put out the Leſſee, x 
he ſhall have a Writ of Covenant upon the Deed-poll (b). But if 
Stranger who hath no Right, put out the Leſſee, he ſhall not have a 
26 H. 8. 3. ae. Writ of Covenant againſt the Leſſor, becauſe he hath no Remedy by 


Damageson- then he ſhall recover all in Dama 
ly. 24k. 3. 24. Leſſee ſhall have a Writ of C 
he ſhall reco- 


is Term. 
* And if a Man leaſe Lande for Life by Deed, and afterwards (c) put- 


Action againſt the Stranger. But if the Stranger enter by eigne Title 
upon the Leſſee, then he ſhall have an Action of Covenant againſt the 
Leſſor, becauſe he hath no other Remedy. 

(c) And in a Writ of Covenant N by the Leſſee againſt the 3 


Leſſor, if the Term be not expired, he 
f he hath put him out. Bur if a Stranger put him out by eigne Title, 
ges againſt the Leſſor. And the ſecond 
ovenant againſt the Leſſor, if the Leaſe 


al] recover the Term again, 


be made to him and his Aſſignees with Warranty. 


venaut 3. teth him out, the Leſſee ſhall not have a Writ of Covenant againſt 
Di ep him, but an Aſſiſe. But if he grant by the Deed, that if a Stranger 


enter by eigne Title, that then he mall have a Writ of Covenant there- 


(a) Perk. Covenant 29. As to cutting 
Wood contr. See 5 Co. 21. a. 

(b) 17 E. 3. Covenant 2. accordant. But 
if he abate Trees, &c. contr. Temp. E. 1, 
Covenant 29, 

(e) Sec 20 E. 3. Judgment 177. accord- 
ant; for that the Demils is good from his 
Entry ; but if Tenant in Tail makes a 
Leaſe for Years by Deed, and dies ſeiſed 
of Aſſets in Fee-fimple; yet the Iſſue in 
Tail may enter; and therefore the Leſſee 
ſhall have a Writ of Covenant againſt him 
to recover Damages, but not to recover 
the Term, for his Entry was lawful. 38 E. 
3. 24. Note; The Writ of Covenant for 
the Leſſee who is ouſted by a Stranger, 
by Title is, Quod teneat Convent, c. De 
damnis & de perditis. See there the Caſe 
of a Leflec for Life, the Remainder in 
Fee ; the Feoffee for Life makes a Leaſe 
for Years (by dedi & demiſi) rendring Rent 
by Indenture, and dies within the Term; 


upon: 


he in Remainder enters; the Leſſee brings 
Covenant againſt the Executors, and held 
that it did not lie. (1.) Becauſe it is not 
ſhewn, that he was poſſeſſed at the Time 
of the Entry of him in Remainder. (2) 
For that without an expreſs Covenant, the 
Executor ſhall not be charged in this Cas, 
for the Covenant in Law expired with the 
Term. Bur if 4. ſeiſed in Fee, makes 
Leaſe for Years and dies, and the fie!” 
ouſts the Leſſee, he ſhall have Covenant 
againſt the Heir, for this Covenant in 4 
See the Statute de Bigamis, and Dyer 255 
11 H. 6. 3. Covenant 23, 2). 6E 2.1 
38 E. 3. 34. 16 H. 7. 10. N. B. 102. C 
nant 28, 30, &c. | 
(d) 32 H 6.32. conty. if Leſſee for Years, 

and note; Aion of Covenant lies gn 
the Aſſignee of a Leſſee for Years for 4 

arations, Sc. for that it goes with 2 

and; alſo it lies againſt the ft Le a 
after Aſſigument. 25 H. 8. Covenant 5* 


Covenant to levy a Fine. 


upon: Now upon the ſpecial Matter he ſhall have a Writ of Covenant, 


otherwiſe not, Quod Vi. Trin. 26 H. 6. Covenant. pl. 10. 


And in London, a Man ſhall have a Writ of Covenant wit 


for the Covenant broken. 27 U. 6. 10. 


3 And a Man ſhall have a Writ of Covenant againſt the Sureties who 
became Sureties, or gave Security that a Man ſhould perform ſuch Cove- 40 — 3. 5. 

42 E. 3. 3. 

C (a) And the Aſfignee of the Leſſee ſhall maintain a Writ of Cove- Er en. If 
nant againſt the Leſſor, although there be not any Aſhgnee mentioned 


nant, Cc. 39 E. 3. 9. 


in the Deed of Covenant. 


other Party, the Alinee ſhall have Covenant. 


Alſo Adminiſtrators ſhall have a Writ of Covenant as well as Ex- 


ecutors. 


z And the Writ of Covenant ought to be brought where the Covenant 26 H. 6. co- 
was made. But if he bring it in another County, the Party ſhall not 
plead the ſame to abate the Writ, unleſs the Deed bear Date in another 
County, and ſo the Titles of Covenant in the Abridgments were at large other Coun- 


for that Matter. 


(b) Covenant to levy a Fine. 


Writ is ſuch: 


faid Writ. 


(a) Doctor and Student 16, 17. Bro. Cove- 
rant 32. F. Obligation 16. Perk. 13. 40 E. 2. 
5. * - 

(d) And yet by Paſton, it is only a per- 
ſonal Altion 3 Ho a * of all Adlon 
frond, 1s a good Plea therein; alſo the 
"eriff may return Nihil on the Defendant 
in this Writ, and need not ſummon him 
Tera petita ; ſed alii contr. 10 H. C. 12,13. 


2 ERE is another Manner of Covenant, which is more in the Re- 
alty. And that Writ properly lieth where a Man by Deed grant- 
eth to another to levy a Fine to him and his Heirs of certain Lands and 
Tenements, he to whom the Grant is made ſhall have a Writ of Co- 
venant _ him to levy a Fine of that Land; and the Form of the 


(a) And 


Note; The Difference between this and 
other Writs of Covenant ; for this Writ is 
ſpecial, and the others general. 10 H. 6. 13. 

(c) And note; On ſuch Fine levied of 
the 'Manor of N. 3 in the County 
of L. the Services of the Tenants in an- 
other County, held of the ſame Manor, 
ſhall paſs; and a Per que ſervitia ſhall be 
_ : in the County of L. Adjudged 21 

3.1 
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hout a Deed [146.] 
27 H. 6. Co- 
venant 11. 
17 H. 6. 10. 


the Covenant 


o with 


nd, the 
Aſſignee 
ſhall have Covenant without being named. As two Coparceners, one covenanteth to diſcharge the 


venant 9. 
although it 
bear Date in 


Rex Vic", Cc. Precip” A. Ec. quod, Ec. teneat B. convention ſuam in- F. Brief 867. 
ter eos factꝰ (c) de manerio de N. cum pertin' : Vel ſic ; de uno meſuagio & 
una acr* terr” cum pertin' in N. Ec. uiſi, Ec. 

And the Form of the Particulars in that Writ ſhall be uſed as the 46 E. 3. 
Form is in a Præcipe quod reddat of Land, to put the Particulars in the 47 E. 3. 
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35h. 8. B. 20. (a) And if he who ought to levy the Fine, and make the Conuſance, c 


Fines 110. 


Covenant to levy a Fine. 


cannot come for Sickneſs or other reaſonable Cauſe into Court, then 
he may ſue a Writ of Dedimus poteſtatem, directed unto ſome Juſtice 
that he go to him to take the Conuſance, and to certify the ſame unto 
3 of the Common Pleas, and the Writ of Covenant ought to be 
ued before the Dedimus poteſtatem be retorned in the Common Plea; 
and the Dedimus poteſtatem ought to recite that the Writ of Covenant]; 
depending in the Common Pleas before the Juſtices ; and the Writ ſhal 
be ſuch (b): 

Rex dilecto & fideli ſuo, W. Rickhill ſalutem. Cum breve noſtrum 4. 
convention pendeat coram vobis & ſociis veſtrꝰ Juſtic' noſtris de bancy inter 
A. & B. & C. uxor* ejus de una caruca terre cum pertin in N. ad fen 
inde inter eos coram vobis & ſociis veſtris prædict de banco predif? ſry. 
dum legem & conſuetudinem regni noſtri levand', ac pref. A. B. U C. 
adeo impotentes 15 exiſtant, quod abſque maximo ſuorum corporum pericul 
aſque ad Weſtm' ad diem in brevi prædict contentum ad recognitiones que 
in hac parte requiruntur faciend laborare non ſufficiunt, ut accepimus: Nis 
ſtatui eorund 4 B. & C. compatientes in hac parte, dedimus volis poteſta- 
tem recipiend cognitiones quas prædict' A. B. & C. coram vobis facere wil 
erint in præmiſſ. & ideo vobis mandam” quod ad pref. A. B. & C. perſcna- 
liter accedent cognition ſuas prædict recipiatis. Et cum eas receperitis pre- 
fat ſocios veſtros inde diſtinde & aperte reddatis certiores ut tunc finis ill 
inter partes predic de tenementis præd coram vobis & ſociis veſtris pred} 
in eodem banco levari poſſit, ſecundum legem & conſuetudinem predic?” & 

habeas ibi tunc hoc breve. Teſte, c. 

And if the Dedimus poteſtatem be made unto any the Juſtices of the 
King's Bench, then the Form of the Writ is ſuch: 

Rex dilect, Sc. W. 3 noſtro. Vel ſic; Faſtic noſtro, &c. 
Cum cuſtos domus vicariæ Eccleſiæ beati Petri Ebor* tulerit breve noſir de 
convent” verſus H. militem de advocatione Eccleſ. de F. ad finem inde inter 
eos coram Fuſtic noſtris de banco ſecund legem & conſuetud* regni noſtri l. 
wand', ac idem cuſtos & H. adeo impotentes, c. (uſque ibi) & cum eas fe- 
ceperitis pref. Fuſtic' noſtros inde ſub ſigillo veſtro diſtiucte & er redda- 
tis certiores, ut tunc inis ille, Ec. (uſque ibi) ſecundum legem & conſuetudi- 
nem ſupradifF mittend eiſdem Fuſtic* hoc breve. Teſte, c. 

And if a Man have divers Writs of Covenant depending againſt ſe- 
veral Perſons in ſeveral Counties, Sc. he may have one Writ of Dedi- 
mus poteſtatem directed to one 3 to take their Conuſance ſeverally, 
and to certify them, Oc. and the Form of the Writ is ſuch: : 

Rex, Ec. Cum breve noſtrum de conventione pendeat coram wobis & ſoc 11 
veſtris Juſtic' noftris in banco inter E. & J. de medietate manerii de N. © 
pertin aliud breve noſtrum de conventione pendeat coram vobis & 61!" 
veſtris præd inter ipſum E. & pref. I. de una meſuagio, &c. (& fic de alis, 
&c.) ac fines inter eos, &c. (ubi ſupra). And 


(a) See the Statute of Carliſle, 15 E. 2. tient Fines and thoſe levied ut this Day 
for, before that Statute, one might have A Fine levied without an Original, 97 : 
levied a Fine by Attorney. Libr. Parl. 18 Things not compriſed in the Original, 1 
E. 1. 11. See Stat. Mag. Chart. fel. 9. after a Nonſuit recorded, good in antiet 

(b) Sce a good Diſtinction between anti- Fines. 16 E. 3. Able 13. 


Covenant to levy a Fine. 


And if a Man ought for to levy a Fine, and he is going in the King's 
Service, then he ſhall have a Dedimus poteſtatem directed unto the Ju- 
tices, to take his Conuſance. And ſo of a Woman who is with Child; 
and the Writ ſhall mention the ſame, thus: 


Rex, Cc. Cum breve, &c. (uſque ibi) ad finem, Sc. ac pref. W. de 
mandato noſtro obſequio noſtro alibi intendat, & pref. I. pregnans ſit & gra- b 
vida, ac prædictꝭ B. languidus & impotens ſui exiſtit, per quod prædict' W. [147.] \? 
zpud Weſtm' ad diem in brevi conteutum venire non poteſt, nec prædict' J. x 
& B. ad dit diem & locum laborare non ſuffic* ad cognit”, Sc. Nos eidem 
W. grat* volentes facere ſpecialem in hat parte, & ftatui eorundem I. & B. 
com patient in hac parte. + 

And if he in the Reverſion will levy a Fine of his Reverſion unto an- ,, H. 6. 13. 

other upon a Writ of Covenant ſued forth againſt him, the Conuſance 1 E. 3. No 
ſhall be taken in the Common Pleas, but the Fine ſhall not be ingroſ- Q 3 
{cd until the Tenant for Life have attorned; and the Fine is ſaid to 2 
be engroſſed, when the Chirographer maketh Indentures of the Fine, ment! Plow. 
and delivereth them to the Party to whom the Conuſance is made, 431. 

and then it is ſaid, that the Fine is engroſſed, and after that the Conu- 

ſce ſhall not have a Qid juris clamat againſt the Tenant for Life. But | 
the Courſe is, when he in the Reverſion upon the Writ of Covenant 4 
ſued againſt him, maketh the Conuſance of the Reverſion by Fine, E?c. » 
then upon that the Conuſee ſhall have a Cid juris clamat againſt the Te- .Y 
nant for Life; and if the Tenant for Life be ſo weak that he cannot | 
travel, then he may ſue a Dedimus poteſtatem directed to the Juſtices 
o take his Conuſance, Sc. and to certify the ſame into the Common 
Pleas, Oc. 

And the like Writ of Dedimus pateſtatem ſhall be granted, where the , H. 5 1. 

Lord by Fine granteth the Services of his Tenant unto another upon a 
Writ of Covenant ſued againſt him. If the Conuſee ſue a Per g fer- 
vit:2 againſt the Tenant, then if he be weak or ſick, he may ſue a De- 4 
limus poteſtatem to take his Conuſance, Cc. and to pony the ſame, 

Oc. But now the Courſe is for to admit the Defendant in a Quid juris 4 Mar. Dy. 
at, or Per que ſervitia, to make Attorney after a Plea pleaded ; 166. 

and that eſpecially where he pleadeth ſuch Plea, that he ſhall forfeit his 

Eſtate, if it be — againſt him, Sc. then it is clear, that he ſhall 

make Attorney after the Plea pleaded ; and the Courſe is now to make 

Attorney after Pleading; and if he be adjudged to attorn, to award a 

Ditringas ad attoraandum againſt him, Oc. 
5 And it a Man have a Writ of Covenant againſt one to levy a Fine, 

nd thereupon a Dedimus poteſtatem directed to a Judge to take the Co- 

dance of the Party, and the Judge doth take the Conuſance by Force 

the Writ, and will not certify the ſame in the Common Pleas, then 

Party may ſue a Certiorari directed to the ſame Judge, reciting all 

e Matter how he hath taken the Conuſance, commanding him by the 

\rit to certify the ſame into the Common Pleas: And upon that an 

e and Pluries, and Attachment to the Judge, if he will not certify 

er retorn it, or ſhew Cauſe why he do not certify it. And if the 

Judge be dead who took the Ch he may have a Certiorari to his 
* 
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Covenant to levy a Fine. 


Executors, and an Alias, and Pluries, and Attachment, wel cauſam ng. 
bis ſignifices ; and in the End of the Writ ſhall be this Clauſe : Er J. 
heas ibi hoc breve, per quod cognitiones preditt” recepiſtis, & hoc breve 
Mandamus enim Fuſtic noſtris de banco predic” quod cognition” & byoy;, 
preditr ſub figillo noftro eis miſiſtis, quod ea a vobis recipiant. Teſte, IM 
And by that it appeareth, that although the Certiorari be ſent to the 
Judge to retorn the Conuſance taken before the Juſtices of the Com. 
mon Pleas, that yet he ought to ſue forth another Writ to be ſent and 
directed to two Juſtices of the Common Pleas, to receive ſuch Cony. 
ſance taken: And the Writ of Certiorari, which ſhall be directed unto 
the Juſtices of the Common Pleas to receive the Conuſance, is in the 
Regiſter amongſt the Writs of Covenants. 

And if a Man will levy a Fine of Lands holden of the King in ( 
chief, then he ought to have a ſpecial Writ unto the Juſtices of the 
Common Pleas, thus : 

Rex Fuſtic” ſuis de bancs ſalutem. Cum per literas noſtras patentes ds 
gratia noſtra ſpeciali conceſſimns L. quod ipſe de maneriis ſuis de N. &@ | 
cum pertin” que de nobis tenentur in capite feoffare poſſit W. &c. recitand 
totam chartam (uſque ibi) prout in literis noſtris prædictꝰ plenius contines. 
tur, ac breve noſtrum de conventione pendeat coram vobis in banco pradi? 
inter pred” I. & W. de maneriis prædid ad finem inde inter es ſccundin 
legem & conſuetudinem regni noſtri levand ut accipimus, Vobis mandanits, 
quod finem illum inter partes pred” coram vobis in eodem banc levari per- 
mittatis juxta tenorem literarum noſtrarum predict, Ec. 

And if it do appear vnto the Court, that the Lands are holden of) 
the King in Capite, the Court ex officio ought not to ſuffer ſuch Fine 
to be levied without ſuch a Writ directed unto them, declaring the 
King's Pleaſure. | 

And there is another Writ of Certiorari directed unto the Treaſurer 
and Chamberlains of the Exchequer, to certify the 'Tranſcript of a 
Fine in the Chancery; and a Writ of Mittimus out of the Chancery 
directed to the Juſtices of the Common Pleas to tranſcribe the aid 
Fine, Oc. 

And another Form of Writ of Certiorari directed unto the Chir 
grapher, to certify into the Chancery fenorem cujnſdam note in C 
Domini E. nuper Regis Angliz, Ec. as appeareth in the Regiſter. 


Writ of Dower unde Nihil habet. al 


29 Al. 68. Writ of Dower, unde Nihil habet, lieth, in Caſe where a Womi : OY 
Br. Dow. 63. taketh her Husband, who is ſole ſeiſed of Lands or Tenemen's Ved 
cos RY to him and his Heirs in Fee-ſimple, or unto him and the Heirs of ” be no 
Guardian Body, Sc. Or if the Husband during the Marriage betwixt him a at 
in Socage, | - *& 2 
and there- 


fore it is doubted if ſuch a Guardian ſhall aſſign Dower if there be a Diſſeiſin. 


Writ of Dower unde Nihil habet. 


his Wiſe, be ſolely. ſeiſed in Fee-ſimple, or in Fee-tail of ſuch Eſtate, 
chat the Iſſue begotten betwixt him and his Wife may inherit the fame, 
then if the Husband doth alien the ſame, or dieth ſeiſed thereof, or be 
thereof diſſeiſed, and dieth, his Wife ſnall have a Writ of Dower, unde 
bil habet, againſt him who is Tenant of the Freehold of the Land, 
or againſt him who is Guardian in Knight's Service of the Land ; and 
the Form of the Writ is, 

Rex Vic, Sc. Pres A. quod juſte, Oc. redd' B. que ſuit uxor C. 
eaticnabilem dotem ſuam, que ei rontingit de tenemento quod fuit predic” 
C. quondam viri ſui in N. unde nibil habet ut dicit. Et unde queritur, 
zu pred A. ei deſorc' & niſt, Ec. (a) 

And againſt the Guardian the Writ is ſuch: Præcipe A. Cuſtod' terre 
& heredis L quod reddat, Ec. B. que fuit uxor C. &c. (b) 

Otherwiſe where the Wife is endowed ad oftinm Eccleſiæ, thus: Proc” 
A. quod, c. redd' B. que ſuit uxor C. Centum ac terre cam pertin' in 
N. de quibus pradit?* C. quondam vir ipſius B. eam dotavit ad oftium Ec- 
% quando eam deſpouſavit, unde uibil habet, &c. | 

And if ſhe be endowed de aſſenſu Patris, then thus: Præc' A. quod, 
Se. redd' B. que fuit uxor C. Centum acr” terre, Sc. de quibus preditt 

C. filins & heres ipſius A. quondam vir ipſius B. de aſſenſu & voluntate 

Mus A. patris ſus eam dotavit ad oftium Eccleſ. Sc. unde, c. 

And the Writ of Dower unde nibil habet, may be ſued in the County 
fore the Sheriff by a F»ſticics. 
(c) And a Wife ſhall be endowed of Advowſons, Villains, Com- 


hem by Poſſibility may inherit, E?c. 

) And the Wife may ſue a Writ of Dower of Lands or Tenements 
n London, and the Writ ſhall be directed unto the Mayor and Sheriffs 
of London; and the Writ ſhall be ſuch; 

Rex Majori & Vic? Lond' ſalutem. Precip” vobis quod juſticietis A. 
11d te & ſine dilatione, & ſecundum conſuetud' Civitatis noſtr” London' 
e B. que fruit uxor C. rationabilem dotem ſuam, que ei contingit, Ec. 
11 Lond* & juſtic” D. quod juſte, Sc. & ſecundum conſuetudinem, Ec. 
iat eidem B. rationabil” dotem ſuam, Ec. in eadem Civitate, unde nihil 
et, We. ut dicit, & unde querit” quod pred* A. & D. ei deforceant, 


* 
2 


1 rationabiltter mouſt rare poterit, quod ci reddere debeant, ne amplins, 

.. Teſte, Ec. 
And by that it appeareth, that a Woman ſhall have a Writ of Dower 
Ladin, agaiuft ſeveral Tenants by a ſeveral Fy/ticies in one Writ, 
: Sa as 


+) Note; Altho' the Writ is conditio— 
bal, Vi, c vert the Demandant is not 
ound 0 accept Tender in pais, for then 
00714 loſe his Damages, e. nor is the 
ant bound to render bimſeltf there, and 
* e may plead ſemper paratis. 11 H. 4 


9 H. 5.4 Nete 13E 3. Brief 242. 


and if he be Guardian both of the Land 
and Body, he ought to be ſo named in the 
Writ, or elſe it ſhall abate. 18 E. 2. Brief 
822. Allo he ought to make him Heir by 
the Wrir, to him that was laſt ſeiſed. 11 
Brief 473. 

(e) N. B. 5. Perk. 68._Poft. 149. K 12 
E. 3. Lower 90. 
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[148.] 


Perkin 
68. Co 


$ 67, 
m- 


mon ſans 


i F ; numbr=g& 
mons of Paſture, and of other Profits, or Liberties, of which her Huf- Eſtovers. 


und had any Eſtate of Inheritance; which Eſtate the Iſſue betwixt Old Na. Br. 


5. 2. E. 3. 


Dower 23. 


Writ of Admeaſurement of Dower. 


as well as ſhe ſhall have a Writ of Dower againſt ſeveral Tenants by fe. 
veral (a) Precipes, and all in one Writ. And the Proceſs is Summ 
Grand Cape and Petit Cape in the Common Pleas. 
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ons, 


(b) Writ of Admeaſurement of Dower. 


Poſt. 149. B. Tz E WWrit of Admeaſurement of Dower lieth, where the Heir when x 

he is within Age endoweth the Wife of more than ſhe ought to 
have Dower of: Or if the Guardian endow the Wife of more than of 
the third Part of the Land of which ſhe ought to have Dower: Then 
the (c) Heir at his full Age may ſue this Writ againſt the Wife, and 
thereby ſhe ſhall be admeaſured ; and the Surpluſage which ſhe had in 
Dower ſhall be reſtored to the Heir ; but in ſuch Caſe there ſhall not 
be aſſigned anew any Land to hold in Dower, but to take from her ſo 
much of the Land which amounteth to above the third Part of al 
the Land of which ſhe ought to be endowed. 

And if the Heir within Age before the Guardian enter into the 
Land, do aſſign to the Wife more Land in Dower than ſhe ought to 
have, then the Guardian ſhall have the Writ of Admeaſurement againſt 
the Wife by the Statute of J/eft. 2. cap. 9. And if the Guardian 
bring the Writ, and do purſue it againſt the Wife; yet the Heir at his 
full Age by the ſame Statute, ſhall have the /t of Admeaſurement of 
Dower againſt the Wife. 

And the Writ is Vicontiel, and ſhall be ſued in the County before 
the Sheriff, and the Writ is ſuch : 

(d) Rex Lic, Ec. Queſtus eft nobis A. filins & heres B. quod C. g G 
fuit uxor prædictꝰ B. plus habet in dotem de liber' tenem* quod fui peo 

. 4 1 


ment. 6 H. 3. Admeaſure ment 18. 


(a) 4. brings Dower againſt B. de Libero 
And Note; It need not be acknowledged 


Tenemento in C. and afterwards before 


Plaint made, brings another Writ in the 


ſame Vill, againſt the ſame Tenant, this 


Writ ſhall abate, altho' that no Plaint 
was made before ; for by Shard, one ſhall 
not have two Writs of Dower, unde nibil 
babet, at the ſame Time, in the ſame 
Vill, except it be on ſome ſpecial Mat- 
ter, as if the Tenant purchaſe other Te- 
nements after the former Writ, whereof 
ſhe is dowable. 11 E. 3. Brief 476. contr, 
39 H. 6. 12. | 

(b) Note ; View 1s not grantable in this 
Writ ; Adjudged 17 E. 3. 67. contr. Adjudg- 
ed. 18 E. 3. 20. 

(c) And it ſeems, that the Heir within 
Age ſhall not have Admeaſurement of 
Dower. (Sce 149. B. conty.) of his own Aſ- 
ſipnment. ) E. 2. Admeaſurement 13. And 
Note ; If the Heir of Ape jaſſign, he ſhall 
not have this Writ againſt his own Aſſign- 


of whom the Aſſignment is held. 17 E 5 
66. 
(d) See 13 E. z. Admeaſurement 17. and 
yet by Bra#. Li. g. c. 17. If ſhe has Lars 
in Dower, in diver Counties, there n ought 
to be cora 1 And Note; there de 
Tenant ſhall have ſeveral Writs, eis. * 
In every Writ of Admeaſurement, al! the 
Lands which ſhe has in the ſame County 
ſhall be named, and admeaſured. (2. it 
ſhe has Lands in ſeveral Counties, tbete 
ſhall be ſeveral Writs, and ſeveral NN 
of all the Lands of which the Party quite 
ſeiſed, as it ſeems; yer he ſhall have 0 
Count, and one Admeaſurement ſe Quant, 
how it ſhall be made. 13 E. 4 Aurelie. 
ment 17. Yet Note 7 R. 2. Ibid. + te 4 
fendant was to anſwer, notwithſtanding 
Exception. 7 R. 2+ Ameaſurement + 
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B. q104am viri ſui in N. quam babere debet, & ad ipſam pertinet habend'. 
Et ideo tibi precipimns, quod juſte & fine dilatione Admenſurari fac” dotem 
illam, ita quod pred” C. non babeat plus in dotem de hered” predit A. 
quam babere debet & ad ipſam pertinet habend* ſecund* rationabilem dotem 
fm. Et pr. edictꝰ A. habeat de dote illa, id quod babere debet, & ad ip- 
en pertinet habend” ne amplius c. Teſte, Ec. 
And for the Guardian the Writ is ſuch : Queſtns eſt nobis A. Cuſtos terr” 
{2 bered E. quod C. que fuit uxor pr.ed' E. plus habet in dotem ipſins, Oc. 
(uſque ibi) ita quod pred C. non babeat plus in dotem de bared' predid” 
h.ercdis quam habere debet, Sc. Et quod predit cuſtos babeat de dote ill 1, 
Sc. ne amplins, Ec. Teſte, Ec. | 
And when the Plea is in the County, the Plaintiff may remove it 
without Cauſe, and the Defendant may remove it with Cauſe in the 
Writ, as in a Replevin. And if the Writ be removed in the Common 
Pleas by a Pore, and Proceſs be awarded againſt the Defendant accord- 
ing to the Statute which is Summons, Attachment and Diſtreſs, Ec. 
Then the Sheriff cannot make the Admeaſurement, but to extend all 
the Land particularly ; and to return the ſame into the Common Pleas, 
and thereupon the Admeaſurement ſhall be made by the Juſtices. 
(a) And if the Guardian aſſign for Dower, c. more than ſhe ought 
to have, and afterwards grant over his Eſtate, his Aſſignee ſhall not 
have a Writ of Admeaſurement (b). | 
And ſo if the Heir within Age affign unto the Wife more in Dower [149.] 
than ſhe ought to have, &c. The Guardian in Right may have a Writ 14 All. pl. 4. 
of Admeaſurement ; but if he grant over his Eſtate, his Aſſignee who Perk. 19. d. 8 
. EEE . ; -—— 2. T4 44 Hh 
Guardian in Fait ſhall not have the Writ, becauſe it was a Thing in june. 4 
Action given to his Leflor, Sc. and the Heir ſhall have a Writ of ment 4. 


Almeaſurement of Dower, for Dower aſſigned in the Time of his An- 
ceſt or. 
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And if a Woman be endowed in Chancery by the King, Sc. the 12 H. 6. 1 
Heir ſhall have a Writ of Admeaſurement againſt her if ſhe have more Admeaſure- "oF f 
alfigned to her for her Dower than ſhe ought for to have. 5 4 
And if the Guardian do aſſign Dower more than ſhe ought to have, 3 rags BY 
the Heir during his Nonage ſhall not have a Writ of Admeaſurement, } E. 2. Ad- 1 
but if he himſelf aſſign more for Dower than ſhe ought to have, Cc. meaſure- 1 
b. 1 
5 i 
(a) Nete ; Theſe Points are well reſolved. ment 4. Note there, where a Diſſeiſor 1 
(1.) If the Guardian aſſigns Power, and endows the Feme of more than à third Tas 
prants over the Ward, the Grantee ſhall Part, the Heir ſhall have an Aſſiſe. 1 54 
0! have Admeaſurement. (2.) If the An- (b) If on a Recovery of the third Part 2 rd 
ceſtor aſſigns Dower and dies, the Guardi- in Dower, the Sheriff aſſigns a Moiety, 1 


an of his Heir ſnall not ha ve Admeaſure- c. the Tenant has Remedy againſt the 
** but his Heir ſhall have it, and ſo it Sheriff by Aſſiſe, or he may have a Scire 
ſeems, tho' the Anceſtor was within Age facias againſt the Sheriff to aſſign de now. 
tithe Time. (Vide Poſt. 149.) (3.) Where 22 R. 2. Execution 165. Sec 21 U. 7. 29. If 
e King ſeiſes a Ward, where he has no an Infant aſſigns for Dower more than he 
Right the Ward ſued an Ouſter le Main, needs, he ſhall not avoid it by Entry. Sec 
„ had it, Salva dete; it ſeems in ſuch 10 E. 3. 31. Dower ſhall not be admeaſured 
«+, the Ward ſhall have Admeaſure- by a Writ of Dower, 19 E. 3. Quare Im- 
"ent; contr, if he had been Aſſignee, or pe. lit 154. 
Crantee of the King. 7 R. 2. Admeaſure- 
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then it ſeems reaſonable, that he himſelf during his Nonage have the 

Writ of Admeaſurcment of Dower. 
(a) But if the Wife after the Aſſignment of Dower do improve the C 
Co. 12: 4. Land, and make it better than it was at the Time of the Aſſgnment : 
an Admeaſurement doth not lie of that Improvement. But if the im. 
provement be by Caſualty of a Mine of Coals or of Lead, which are 
in the Land, Ec. which have been occupied in the Husband's Time, 
the Doubt is the more; but ſhe cannot dig new Mines; for that ſhall 

be Waſte if ſhe ſo do. | 
Dr. and Stud. And if the Anceſtor dieth ſeiſed, and the Husdand die before he 
84. entreth into the Land, yet the Wife ſhall be endowed, although her 
| Husband had but a Poſſeſſion in Law. 7 E. 3. 66. 21 E. 3.31. 3 


D 


7. 103. 
Perkins 89. But a Man ſhall not be Tenant by the Courteſy of the Wife's Land, 
91. 3H. 7. 5. if his Wife had not a Poſſeſſion in Deed, if it be not in ſpecial Caſes ; 
31 K. 3. 2 as of Advowſon or Rent, where ſhe dieth before the Day of Payment 


of the Rent. 

N. Br. 8. And in that Caſe, if the King's Tenant die ſeiſed, and the Heir die 
before he enter; then the Wife ſhall be endowed. 

1H. 7. 17. But if the Heir enter and intrude upon the King's Poſſeſſion, and 


4 H. 7.1. afterwards die before he ſueth his Livery ; the Wife ſhall not be en- 
dowed by the Statute of Prerogativa Regis, cap. 12. which is, that if 
the Heir intrude upon the King's Poſſeſſion, that Nullum accreſcit ei lie- 
rum teuementum, c. 

2 H. 3. 7. (b) Where a Woman taketh a Leaſe for Years of Land, ſhe ſhall 

Perkins 96. not be endowed of the ſame Land during the Term. 

4 And where the Eftate which the Husband hath during the Marriage f 

41 E. z. zo. is ended, there the Wife ſhall loſe her Dower. As if Tenant in Tail 

do diſcontinue in Fee, and afterwards taketh a Wife and diſſeiſeth the 
Diſcontinuee, or the Diſcontinuee doth enfeoff him, and afterwards the 
Tenant in Tail dieth ſeiſed, his Heir is remitted, and the Wife ſhall 
loſe her Dower, becauſe the Heir is in of another Eſtate of Inheri- 
tance, than the Husband had during the Coverture. 

And ſo if a Man have Title of Action to recover any Land, and 
afterwards he entreth and diſſeiſeth the Tenant of the Land, and dic! 
ſeiſed, and his Heir entreth, the Heir is remitted unto the Title which 
his Anceſtor had, and the Husband's Wife ſhall loſe her Dower ; tot 


that Eſtate which the Husband had is determined, for that was an Eſtate 
in 


(a) 14 H. 3. Admeaſurement 10. 13 E. 1. ſal of the Judgment, (rhe Heir of the 
Thid. 17. Husband being in the King's Ware, for 

(b) See accordart, where a Feme took that the 'Tenements were intailed,) os 
the Commitment of the Guardianſhip by ſhe ſhall have her Dower, becauſe 1 8 
the King's Grant, without any Excep- before, (after) her Title of Dower eng 
tion of Dower, and ſhe was barred of her menced ; and ſo if 4. makes a Leale © : 
Dower during the Heir's Nonage. 2 #. 4. 7. for Years, and they inter marry, a" 1 
but if the Husband be attainted, and dies, dies within the Term, the Feme #18" 10 
and the Feme takes a Leaſe for Years of endowed. 6 H. 4. 7. 8. Sir John Cena: a 
the King's Grant of his Lands, and after- Caſe. Sce Dyer 76. a Feme TNT 
wards by AQ of Parliament, or by Rever- Will brings r of the ſame Lancs 
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in Fee by Wrong, and the Heir hath the Eſtate in Fce which his An- 
ceſtor had by Right. 16 E. 3. 21. | 
G (a) If a Man make a Gift in Tail, reſerving Rent to him and his "= E. 3. 
Heirs, and afterwards the Donor hath a Wife, and the Tenant in Tail Perks £ $ 
dieth without Iſſue, the Wife of the Donor ſhall not be endowed of 070 
the Rent, becauſe the Rent is extinct, for it was reſerved upon the State- 
Tail which is ended: But although that the Tenant in Tail dieth with- 
out Iſſue, yet his Wife ſhall be endowed, becauſe the Land continueth 1 
and his not determined as the Rent is. : 
14 If the Grandfather dieth ſeiſed, and after the Father dieth ſeiſed, Perkins 62. 
and the Son hath the Land, and then the Wife of the Grandfather, is 45 E. 3:1 & 
endowed of the third Part of the Land and dieth, yet the Wife of the — 4 
Father ſhall not have Dower of that third Part, becauſe dos ex dote pet: = = 
ren debet. ; Entry 75. 
And if the Husband be Tenant in Common with two others in Fee of : 
certain Lands, and dieth, his Wife ſhall be endowed of the third Part 
of that Land, only with Metes and Bounds to hold in Common, c. 
x And if a Wife be endowed of a Mill, or of an Office, ſhe ſhall have 8 E. 3. 
the third Part of the Profits thereof aſſigned unto her, and ſhe ſhall! a 
ave a Freehold in the third Part of the Mill, Sc. M. 45 E. 3. kins 65. g. 
(b) A Woman of the Age of nine Years or more at the Death of her Litt. 8. 12. 
Husband, ſhall have Dower of his Land. And if ſhe be of leſs Age H. 4. 1. Pr. 
the Death of her Husband, then ſhe ſhall not have Dower. and Stud. 13. 
(c) If a Woman be endowed, and afterwards loſeth by Action tried, 
ſhe pray in Aid of him in the Reverſion, ſhe ſhall be new endowed. 
that which remaineth (d). 
lf rhe Husband exchange Land, Sc. and afterwards dieth, if the we 
\ife have Dower of the third Part of the Land taken in Exchange, ſhe e 
_ not have Dower of the other Land, Ec. which was given in Ex- f 
change. 
) If a Woman be Guardian in Socage, and ſhe bring a Writ of Dower 
inainſt a Stranger, he may plead, that ſhe holdeth other Land in So- 1 itt. 16, d. 
age of which ſhe may endow her ſelf, de le pluis beale, and then the That he hath 
fe upon that may endow her ſelf of thoſe Lands unto the Value of « Freehold. 
de third Part, which ſhe ought to have of the other Lands which the 45 E. 3: C 
vurdian holdeth, Sc. And whether ſhe may endow her ſelf of the _ — 
a leale unto the Value of the third Part which ſhe ought to have of 


her 


Niete; If Rent be granted to J. S. (e) See 4 E. 3. 25, 36. 50 E. 3. 3. Yet 
©: ms Heirs on Condition, that if the there ſeems to be this Diverſity, if « Feme 
wuntee or his Heirs die, his Heir within be endowed by a Diſſeiſor, ſhe ſhall have 
Wotbe Rent (hall ceaſe during the Non- the Warranty, cc. but if ſhe recovers the 
1 the Feme ſhall recover Dower Lands only, which are granted over by 
„„ Rent againſt the Tertenant, but ceſ- the Heir, ſhe has loſt her Warranty againit 
" Executi during the Nonage 12 E. z. the Grantee. 7 E. z. 7. 21 E. 3. 48. 10 E 
een E. 3. 19. 10 H. 7 3. 5 E. 2. 3. Quid Furis 41. 

113. 10 E. 3. 21, Perl 62, 63. 46 (JJ And he ſhall have Election to be 
"A 'T 2 E. 3. Cond. 11, endowed of what Part thercof ſhe will, 
, ©% Lit. 33-4. ) H. 6. 11. 12 R. 2. See Co. Lit. 3 1. b. Perk. 63. 

e ot whatſoever Age the Husband 

* XC 1 Inft. 384. 
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her Husband's Land or no, $!re ; for ſome hold, that Dower de luis 
beale ſhall endure but during the Minority of the Heir who is in Ward 
f[150.] The Son would have endowed his Wife of a Reverſion of Land 
which one held for Life, ex ſenſu Patris; and it was holden, that it wi; 
not good, M. 4 E. 3. becauſe it was not in Poſſeſſion; whereof a Right 
of Dower may be claimed. 4 E. 3. Dower 117. 6 E. z. 34. Perk. 86. 
22 E. 3. And the Writ of Dower ex aſſenſu Patris lieth as well againſt the! 
Dover 131. Guardian, as againſt the Tenant of the Freehold. 
Perk. 642" If the Tenant fore-judge the Aſeſue, yet the Wife of the Meſne ſhall C 
be endowed. Perk. 84. | | 
5 E. z. If a Man recover in Value againſt the Husband by a Warranty 4. I 
Dower 149. ceftre! ; yet the Wife ſhall be endowed, becauſe the ſame is by Force 
of the Warranty made, and not by Reaſon of Eigne Title to the 
Land. 5 E. 3. Dower 139. | 
The younger Son ſhall not aſſign Dower to his Wife ex aſſenſu Patri; | 
of the Father's Land, becauſe he is not Heir apparent. Lite. 9. a. 
Perk. 68.2 Tf the Husband enter into Religion, the Wife ſha!l not have Dower | 
. during his Life. Perk. 61. 32. 
The Wife ſhall have the third Part of the Advowſon for her G 
Dower. 1 E. 1. Dower 176. 
43 E. 2. 19. If the Wife do elope from her Husband, and remain with the Adul-H 
Perkins o. b. terer, ſhe ſhall loſe her Dower ; but if ſhe remain in Adultery upon 
the Husband's Lands or Tenements, ſhe ſhall have Dower, becauſe 
the ſame is not an Elopement. 1 Is. 32.b. Perk. 1710. D. 
If the Husband be attainted of Felony by Outlawry or otherwiſe, | 
ſhe ſhall loſe her Dower. 
If one Joint-tenant make a Feoffment of his Part, his Wife ſhall not þ 
be endowed becauſe her Hushand was never ſole ſeiſed. 34 E. 1. Dower 179 
Endowment ex aſſenſu matris, is good, but ex aſſenſu fratris, it's hol- L 
den it is not good. 9 H. 3. Dower 19. 8 E. 2. Dower 167. contr. 
3 H. 6. 4. And Dower ex aſſenſu patris after the Marriage, is good. 
Leſſee for If a Man marry a Woman in a Chamber, Dowment ad oftium Cam- 
Life maketh re, is not good. 2 H. 3. Dower 198. 1 Inft. 34. 4. 
* Dowment ad Oſtium Hecleſie of the Moiety of the Land, is good. 
Wife all And a Woman married in a Chamber, ſhall not have Dower by the! 
have Dower Common Law, II. 16 11. 3. Quere of Marriages made in Chapels not 
againſt the conſecrated, Sc. for many are by Licence of the Biſhop married in 
3 on Chapels, Sc. And it ſeemeth reaſonable, that in ſuch Caſes ſhe ſhall 
gain 
the Leſſor, have Dower. 1 Iuſt. 34. b. 10 H 3 Dower 200, 201. Perk. 61. 
And in ſome Places the Wife ſhall have the Moiety in Dower, ® " 
Gavelkind, 1 Inſt. 33. b. Litt. 8. EIS 
And in ſome Cities ſhe ſhall have all by the Cuſtom which 13 calls Þ 
Free-Bench, Sc. And Glanvil faith, that ad eftinm Eccleſiz, 1 5 
cannot aſſign more than the third Part in Dower, and if he do the \ « | 
ſhall be admeaſured, Ec. but leſs may be aſſigned by Law; yet at . 


third Part, is good, and ſhe ſhall not be admeaſured for it, 1/14 . 
x Inſt. 36. a. 


And 


Day it ſeemeth, that the Aſſignment ad oftium Eccleſic of more tha the ſt 


Writ of Admeaſurement of Dower. 


And the Wife ſhall not be diſtrained in the Lands which ſhe holdeth 
in Dower, for the Debts of the Husband in his Life due to the King, 
nor in the Lands of Inheritance of the Wife, nor in the Lands which 
ſhe hath by Purchaſe made by the Husband to him and his Wife, and 
unto their Heirs ; and if ſhe be diſtrained by the Sheriff, ſhe may ſue 
forth ſuch Writ. 50 A 5. *Tis otherwiſe of a Leaſe for Years. See 8 
Cv. 171. Fleetwwood's Caſe. 

Rex Vic, Ec. Cum ſecund* legem & conſuet” Regni noſtri AngP mulieres 
in terris & tenement” que tenent in dotem de dono viror ſuorum, vel que 
ſunt de bereditate ſua, vel que ſibi perquiſiver” pro debitis virorum ſuorum red- 
dend diſtringi non debeant, ac tu B. que fuit uxor A. diſtringis in terris & te- 
nement” ſuis, que tenentur in dotem de dono predict“ A. & etiam que fuer 
de hi red ipſius B. ficut ex querela ſua accepimus : Tibi præcipimus, quod ip- 
ſam B. in terr” & tenemen” ſuis que tenentur in dotem, vel ſunt de be redi- 
tate ſua propria, vel ex qu ſito ipſins B. pro debito ipſius A. quondam viri 
ſu redd' non diſtringi fas* contra legem & conſuetudinem predict, & di- 
ftriftionem quam, Ec. ci deliberari fac, Sc. Teſte, Ec. 

There is another Form of Writ in the Regiſter for Tenant in Dower, 
which is directed unto the Sheriff, commanding him that he do not 
diſtrain the Wife in thoſe Lands which ſhe holdeth in Dower, or of her 
own Inheritance, for the Husband's Debt ; but that Writ hath theſe 
Words in the End of the Writ, Dum tamen heredes & executores teſta- 
menti ipſius A. ad debita illa nobis reddend” ſufficient” non diftr”, Sc. And 
by theſe Words in the Writ it ſeemeth, that if the Heir of the Execu- 
tors have not ſufficient of Lands or Goods to pay the Debt, that the 
Wife ſhall be charged and diſtrained for the Debt of the Husband in 
thoſe Lands. But it ſeemeth reaſonable, that the Wife ſhall not be 
charged or diſtrained for the joint Purchaſe made to her Husband and 
her, nor for her Lands of Inheritance, nor in the Lands wherein ſhe 
hath Title of Dower before the Husband become (a) indebted unto the 
King. And that the firſt Writ is according to Law for thoſe Caſes. 
But if the Husband be indebted unto the King before ſhe have Title of 
Dower, it ſeemeth to be otherwiſe. 

And there is another Writ in the Regiſter for the Wife directed to 
the Sheriff, that he do not diſtrain her in Lands or Tenements which 
ter Husband and ſhe purchaſed jointly before the Husband was indebt- 

to the King, if they purchaſe the Land jointly to them in Fee, the 
Lands after the Death of her Husband in the Hands of the Wife and 
her Heirs ſhall be diſcharged of the Debt; and if he be diſtrained that 
ne deliver them again to the Wife. 

And by the ſame Reaſon, although the Husband be before indebted 
to the King; that if he and ſhe purchaſe the Land jointly in Fee to 
them, after the Death of the Husband, the Wife and her Heirs be diſ- 
durged of that Debt And there is another Writ in the Regiſter, 
"Or the Tenant in Dower, directed to the Sheriff, that he do not di- 
rain the Wife for the Husband's Debt, becauſe that the Heir, who 

L 2 ought 


4) Sce 49 36. 50 /. 5. Dyer 224. Sir William St. Loe“ Caſe, ace. 
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354 Writ de Conſuetudinibus & Serwitiis. 


ought to pay the ſame out of the Lands, is within Age, and in Ward to 
the King. Or becauſe that other Tenants who ſhould be charged with 
the Payment thereof, are omitted (a). | 
And ſo it ſeemeth, the Lands of the Tenant in Dower ſhall be gif. 
charged, if there were other Lands of the Husband to pay the Debt. 
| And thoſe Writs appear in the Regiſter, fol. 142, 143. | 
- 55 57. m * And another Writ directed to the Sheriff, that he do nor diſtrain 1 
1 Br. 3 the Wife who holdeth Lands in Dower for the Debts of the Husband 
4. The Huſ- which he owed to the King before the Contract of Marriage between 
band and him and his Wife, nor the Lands which the Husband and Wife pur. 
| _ Nn chaſed jointly in Fee, for the Husband's Debts, which he became Debtor 
urchafe e for, before the Purchaſe. And ſhe may have ſuch Writ out of the 
eaſe for Chancery directed unto the 'Treaſurer and Barons of the Exchequer, 
Years, the commanding them that they enquire thereof, and if they find the ſame, 
| 3 that they ſurceaſe and diſcharge the Wife with this Proviſo in the Writ: 
Leaſe exten- Provi ſo, Quod debita illa de execu & her” præd A. ac tenent? terrar qu ſia 
ded for the fuer” & que inde de jure debent onerari ad opus noſtr levent ut juſtun ef. 


— Teſte, Sc. Contra of a Leaſe for Years. 50 A 4. 
et. ü 


Writ de Conſuetudinibus & Serwitiis. 


2 E. 3. T5 E Writ of Cuſtoms and Services is in its Nature a Writ of B 
Droit 28. Right, and lieth ſometimes for the Lord who hath a Fee in the | 


Seigniory, and ſometimes for the Tenant in Tail of the Seigniory, or fr 
for Tenant in Dower, or 'Tenant for Life, or for him that hath a leſs Ui 
Eſtate than a Fee, and the Writ is Cloſe, and not Patent, and ſhall be 
directed unto the Sheriff, and ſhall be retornable ſometimes into the Fr 
Common Pleas, at the Pleaſure of him who ſueth the Writ. And hz 
that Writ may be ſued in the County before the Sheriff by a ufc. cl 
And the Writ lieth where the Tenant doth deforce the (b) Lord of C L 
the Service which he ought to do, or of the Rent which he ought to I 
have, as well as of Service. And the Form of the Writ which is re- ma 
tornable in the Common Pleas is, | ol 
Rex Vic, c. Prec A. quod, Ec. faciat B. conſuetud* & ſervic quod D „ 
ei ſacer (c) debet de libero tenemento ſuo, quod de eo tenet in G. ut in reddi- Ser 
tibus, arreragiis, & aliis: Vel ſic ; in Homag' releviis & al : Vel fic ; in ay 
ſectis eur & aliis & niſi, Ec. 5 and 
And if the Party were not ſeiſed of the Services and Tenements te 
which he claimeth, but his Anceſtor, then he ſhall not ſay in the Writ, of 
ut in arreragiis, &c. But Omiſſion ſhall be made in the Writ of the 0-4 
Services. Gem 
| ri 
And Fee 


— 


(a) See Rot. Parl. 18 E. 1. fol. 14. ac- (e) Note; If the Writ be Debit ff 5” 
gordant. no View lies per Shard. 11 E. 3, See 18 K. 
(b) Viz. Againſt the Meſne, but not a- 3. View 161. 
Sainſt the Tertenant. 31 A 31. 


Writ of Cuſtoms and Services. 355 


And if the Writ he ſued in the County before the Sheriff, then the 
Writ is ſuch : 
Rex Vic, Oc. Fuſticies A. quod”, Egc. far B. conſ. & red“ ſervic', 
£2c, ut ſupra, ſicut rationabiliter monſtrar* poterit, quod, Ec. ne am- 
lis Oc. 
5 And a Man may ſue ſeveral Tenants by one Writ of Cuſtoms and 
Services by ſeveral Præcipes in the Common Pleas, or by one Writ and 
diverſe Juftic in the Writ, which ſhall be directed unto the Sheriff to 
hold Plea upon them. But if the Writ of Cuſtoms and Services be 
ſued againſt ſeveral 'Tenants by ſeveral Precipes in the Writ, and re- 
turned into the Common Pleas, then all the Pr.ecipes ſhall be put toge- 
ther thus. Præcipe A. quod fac B. &c. Et præc C. gud, &c. fac D. 
£9. Et præc' F. quod, Oc. fac” G. Sc. And in the laſt Precipe ſhall 
put this Clauſe, In redditibus & aliis, and this Word arreragiis ſhall be 
left out. | 1 
And when the Writ is in the Right only, then he ſhall count of the Droit 28. 
Seiſin of his Anceſtor, and the Writ only in the Debet; but when he 
counts of his own Seiſin, then the Writ is in the Debet & ſolet, Oc. 
And Diſclaimer lieth for the 'Tenant in this Writ againſt the De- 
mandant (a). 
1 And note that if he ſay in the Writ, Ut in redditibus & arreragiis, . B38. 
that theſe Words prove that the Demandant himſelf was ſeiſed of the mer — 
Services, and then if he count in ſuch Writ of Seiſin of his Anceſtors, 
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to be in a 
and not of his own Seiſin, the Writ ſhall abate; quod vi. 30 E. 1. Title Court of 
Droit. Record and 


(b) But if he will bring a Writ of Cuſtoms and Services of the Sei- 1 
in of Anceſtors, he ought to leave out theſe Words out of the Writ, 
Ut in redditibus & arreragiis, c. 
And a Writ of Cuſtoms and Services doth not lie againſt Tenant in 
Frank-marriage, until the fourth Degree be paſt, Cc. if not, that he 
hath done Homage to the Lord, 2 for by ſo doing he is con- 
cluded, Ec. 
| Andh if a Man will bring a Writ of Cuſtoms and Services againſt any 
Tenant, and by his Count demand Homage, then the Writ ought to 
make ſpecial Mention thereof, as to ſay Ut in homagio, Ec. otherwiſe 
ne Writ ſhall abate. 
And if a Man holdeth divers Manors in ſeveral Counties by one 
Service, Sc. if the Lord be deforced or kept from his Services, he ſhall 
we ſeveral Writs of Cuſtoms and Services, for each County one Writ, 
and ſhall have them returned at one Day, in the Common Pleas, and 
den he ſhall count upon them, as his Caſe is, which ſee in the Title Droit 73. 
ot Droit, 30 E. 1. | 
And note that this Writ is a Præcipe quod faciat, Ec. and where he 
mandeth Land, then the Writ is Præcipe quod reddat, Ec. and in this 
zi the Miſe ſhall be joined, if the Writ be brought by Tenant in 
g of the Tenancy, by him who hath a Fee in the Seigniory. Bur if 
Z 2 2 the 


dee F. Droit 28, 49. 7 E. z. 3 b. (b) 47 H. 3. Droit 52. 31 E. 1 Dt 65. 


Writ of Annuty. 


the Writ be brought by Tenant in Dower, or Tenant in Tail, apainſt 
the Tenant in Fee-ſimple, it is a Queſtion how the Mie ſhall be joined 
But, I think, the Miſe ſhall be joined in that Caſe, 
of the Eſtate on the Part of the Demandant ſhall not out the 'Tenant of 
the Plea, which the (a) Law giveth him to join the Miſe ; but if the 
Writ be brought againſt the Tenant for Life, where the Remainder i; 
over in Fee, there the 'Tenant may pray in Aid of him in the Remain. 
der, and then they may join the Miſe with the Demandant, Ec, But 
where the Demandant, who hath the particular Eſtate, bringeth the Ai. 
on, although he pray in Aid of him in the Reverſion to join the 
Bur it ſeemeth reaſonable, that the 
ſame Law which enableth him to bring the Action, the ſame Lay 
ought to enable him for to join the Miſe upon the Plea of the 


Se. 


Miſe, it is hard to be done, 


Tenant. 7 E. 3. 5. b. per Herle. 


Writ of Annutty. 


A 


Writ of Annuity for the ſame. 


the County is ſuch : 


(a) If one recovers in a Writ of Cu- 
Roms and Services, he ſhall not have a 
Scire facias in another Writ of Execution, 
but only Diftrineas, c. 10 E. z. 15. 17 E. 
3. 29. yet See 18 E. 3. 23. Execution ſhall 
be always had by S ire facias, notwithſtand- 
ing (another) Execution had before. Vide 
infra B. 

(b) Note ; By Salder, if the Defendant 
ſhews an Acquittance of all Arrears, the 

2 . 


Writ of Annuity lieth in Caſe, where a Man granteth unto ano- y 
ther a yearly Rent for Life, or for Years, or in Fee out of his 
Lands, or out of his Coffers, or to receive from his Perſon yearly at a 
certain Day ; now the Grantee may ſue a Writ of Annuity for the ſame, 
Sc. if he be behind at the Day of Payment, Ec. 
out of the Land with a Clauſe of Diſtreſs, then he may chuſe either to 
diſtrain for the ſame, and make it a Rent-Charge, or he may bring a 
But if he bring a Writ of Annuity 
for it; if the Defendant appear, and the Plaintiff declare thereupon, 
then he cannot diſtrain for it after. 
diſtrain for it and avow, then he ſhall not ſue a Writ of Annuity for 
the ſame Rent. But if a Man grant a yearly Rent for Life, for Year 
or in Fee, and doth not expreſs in the Grant that it ſhall be taken out 
of any Lands or Tenements, nor any Diſtreſs granted for 
ment thereof, then it is meerly taken for an Annuity ; and he {hal 
not have any other Remedy for the ſame, but a Writ of Annuity. 

(b) And this Writ may be ſued before the Sheriff in the County l 
Fuſticies as well as in the Common Pleas ; and the Form of the Writ in 


and the Weakneſ; 


And if it be granted 


And in like Manner, if he do 


Non-pay- 


Rex 


Plaintiff ſhall recover his Annuity, 48 
have always a Scire fa ias, or « . Fa 
afterwards. 30 E. 3. 22. See N 
thing was in Arrear, but pen the \ ri 
and the Abbor recover: d on a Pat 
Title, and had judgment for che Annurt!s 
and alſo for the Arrears. 39 E. 3 58. ; the 4 
in a Scire ſa at he ſhall no: renover . be 
Arrears pending the Writ. 9 H. 12.5 

judged in Diggs's Calc. 


Writ of Aunuity. 1 357 


Rex Vic, Ec. Præc tibi, quod juſticies A. quod juſte, Sc. redd' B. cen- The Plain- 
um marcas, decem quarteria frumenti, & xx. robas, quod ei a retro ſunt de _ = _ 
aunuo redditu C. S. duorum quart” frumenti, & unius rob.e que ei debet, ut di- J 


; * : - , Judgment 
cit, ſicut rationabiliter monſtrare poterit, quod ci redder debeat, ne am- to recover 
Nins, Ec. Damages, 


and there 
upon brought s S.ive facias in B. R. to execute Judgment, and good. 24 E. 3. Fitz. Meine, 


And the Form of the Writ in the Common Pleas is, 34 H. 6. 20. 
Rex Lic, Cc. Precipe A. quod juſte, Ec. redd' B. cent” mare & me- 3 H. 6. An- 
dietatem trium panuorum cum pellura, & duorum pannorum cum ſindone, que vue 2. 16 


, 4 N . * E. . Annui- 
ci a retro ſunt de anmuo redditu decem marca & medietatis unius panni ty 2 


| : ty 22. If a 
cum furrura, & units panni cum ſindone, quod ei debet, Sc. & niſi, Sc. Man brin 


Annuity 
and the ſame extinguiſh or determine pendent the Writ, the Plaintiff cannot have Judgment in the 


Writ, but is put to his Action of Debt. See 2 H.6. 8. And note, that Detinue pro quodam Scripto de 
d:lito, lies for a Deed of an Annuity. 15 E. 3. Brief 682. 


C And note, that in that Writ the Form is, Quem ei debet, where he 
demandeth other Thing than Money. And yet in a Writ of Debt, 
the Form is, that he ſay in the Writ, (a) yas ei debet, if not, that he 
demand Money; for if he demand Robes or Corn, or ſuch like Chat- 
tels, the Writ ſhall be, Que vel quas ei detinet, and not debet, &9c. 

And in Debt if a Man demand Money, and alſo ten Quarters of 
Wheat, then the Form of the Writ is, 

Præc' A. quod jute, &c. redd B. decem libras, c. quas ei debet, ac 
gec' quarteria frumenti que ei injuſte detinet, Ec. 


N 


10 % of the ſame to another Man to receive of A. A. ſhall not be ande 15: 
charged by that Grant, but the Grantor only by Writ of Annuity : But 
if he had granted 107. Parcel of the ſaid Annuity, it ſeemeth then that 
the Grantee ought to charge him who ought to pay the 20 J. by a Writ 
of Annuity. 
And the Writ of Annuity ought to be brought in the County where 
the Grant was made ; but an Annuity to receive from a Man of Re- 
beion, or a Body Corporate, or from a Church, ought to be brought 
where the Church or Houſe is, or where the Seiſin is alledged. 


0 
1 


And 
1 
() Note alſo, this Writ does not lie determined, ſo that he cannot recover is 
after the Grant determined by- Judgment, as an Annuity, per Cur'; but tis there 
or otherwiſe, but Debt. 16 E. 3. Annuity ſaid by Hort. and Thirn. againſt the Opi- 
* 15H. 7. 1. and if the Annuity deter- nion of Hankf. that where the Grantee of 
mines pending the Wrir, it abates, and 


| an Annwty for Life with a Remainder 
therefore See (16 E. 3. _nnvity 22.) 11 H, to him for twenty Years, recovers in An- 


& 34. if the Grantee of an Annuity for nuity and dies, his Executor ſhall have a 
Lite recovers the Anuuiry, and Arrears by © Scire facias always during the Term, be- 
Writ «>> \nyuny, and two Years are Ar- cauſe they have the Eſtate continuing in 
war of v4 the Judy ment, and then he dies, them, during the Term; Quere of an 
ry FEceewors ſha il have a Scire farias for Annuity after the Grant determin'd. 9 H. 6. 
wn ee contained in the ſudg nent; 16. If one recovers an Annuity, and the 
„ he Arrears meurred af.er the Annuity is after in errear, and then he 
Rent, he mul! have « Writ of Debt, dies, his Executors (hall not have Scire 
e Sure alias; for the Annuity is fai, but Debt. 11 H. 6. 38. 


And if a Man have an Annuity of 20 J. to receive of A. and he grant 9 H. 6. 12. 


358 Writ of Annuity. 


42 E. 3. 5. And the Heir ſhall be charged by a Writ of Annuity upon the Grant P 
acc. 15 E. 4 of the Father, if he have Aſſets by Deſcent. But an Annuity ſhall not 
0 be maintainable againſt the Heir by Preſcription, becauſe it cannot be 
known whether he hath by Deſcent from the ſame Anceſtor, Oc. by 
whom the Annuity was firſt granted. 
And a Writ of Annuity ſhall be maintainable againſt a Parſon upon 7 
a Grant made by his Predeceſſor, with the Aſſent of the Patron and i 
Ordinary; and ſo upon an Ordinance made by the Ordinary without 
the Patron, if he have Quid pro quo. 
An Annuity granted by the Biſhop with the Confirmation of the 
(a) Dean and Chapter, ſhall bind the Succeſſor of the Biſhop. 
(b) And if a Man grant unto another 4o s. or a Robe yearly at ſuch j4 
a Day, Ec. after the Day he may demand the one or the other at hi; 
Election. 8 R. 2. Annuity 53. | | 
16 E. z. An- And an Annuity ſhall be maintainable by a Parſon againſt a Vicar, 
_ 34 upon an Ordinance of the Ordinary, if he have Q, pro quo. 
20 E. 3. An Upon Debate of an Advowſon between a Prebend and a Prior, the l 


Vi. I4 H, 
4. 18. 


| _ 7 Ordinary made a Compoſition and Ordinance, that the Prebend ſhould 
53. have an Annuity of 20 5. and the Prior, the Advowſon for ever, and 
that did charge the Prior in a Writ of Annuity and his Succeſſors, (c) 
| T N. . 
1 Ma, Dyer And in the Time of Vacation the Patron and Ordinary may by K 
Ws their Grant charge the Church for ever, as appeareth in the ſame 
Year. | 
9, H. 6. 33. And if the King grant one an Annuity for Life or Years, he ought L. 
If a pay to expreſs in the Grant by whoſe Hands he ſhall receive the Annuity, 
1 as to ſay, Per manus Vic' de S. vel ball” noftri” de manerio noſtro de 8. and 


Annuity of then the Bailiff or Sheriff ſhall have Allowance upon his Patent ſhewed, 
205, and in if he hath paid the ſame; and if he have not ſuch Words in the Grant 
Truth there of Annuity, the Grant is void, for he cannot ſue the King for it, and 


— veng no Perſon is bounden to pay the ſame unto him, if he be not expreſſed 


the Grant is and named in the Patent, c. (d) And the Proceſs in a Writ of An- 
void. But if 

it be granted to receive out of ſuch a Sum, and there is no ſuch Sum, yet the ſame is good to charge 
the Perſon of the Grantor. Vi. Annuity 5. to receive in 10 /. or de 10 J. no Difference. i 
| nuity 


(a) Or by the Ordinance of the Com- 
miſſary confirmed by the Biſhop, 14 U. 4. 
18. on a Debate of Court before the Com- 
miſſary. See 11 H. 4. 84. and Note, the 
Ordinance 1s to be under Scal. 16 E. 3. 
Grants 654. 

(b) See accordant 11 E. 3. Annuity 27. 
29 155. Bur Note a Diverſity, if it 
be a Thing of Continuance, as Annuity or 
Rent, there he ought to bring his Writ of 
Annuity, or Aſſiſe, in the Disjunctive; conty. 


if it be pro bac Vie only. 9 E. 4. 26. fer 


Litt. 13 E. 4. 4. 43 E. 3. Bar. 19. 3 A. 
175. 11 Af. 8. IL. 5 E. 4. 6. 17 E. z. 75. 
29 4. 55. ; 

(e) Viz. By a Releaſe of the Right of 


Patronage. 31 E. 3. Grants 90. 

(d) And if the Defendant makes De- 
fault after Appearance, a Diſtringas hal! 
iſſue ad audiend Fudiium. 2 H. 4 bs per 
Cur, yet 29 E. 3. 3. a Diftringas ad re/pon- 
gend iſſucd (to the Tertenant) where the 
Defendant made Default at the Day ©! 
the Procedendo, after Aid by him had 0 
the King and the Ordinary. 11 H. 4 nn 
Judgment on Default of the Parſon at the 
Day of Summons to them had and return- 
ed. Sce 8 H. 6. Judement 262. See a D- 

ringas againſt a Parſon in lieu of a Peril 
Cate, and if he then makes Default, Jug: 


ment final. 
3 


Writ de Procedendo ad f̃udicium. 359 


4 nuity is Summons, Attachment and Diſtreſs. And for Default of Di- [153.1] 
ſtreſs, 6c. Proceſs of Outlawry, by the new Statute made Aur. 23 H. 


8. cap. 14. | 


Writ de Procedendo ad fudicium. 


HE Writ to proceed unto Judgment lieth where Judges of an 
p T Court dela 5 Party, Mew or Defendant, that they will — ä 
give Judgment for him when they ought ſo to do, c. then the Party 

grieved ſhall have this Writ directed unto the Judges; and the Form of 

the Writ is ſuch : 

Rex Majori & Vie? Lond” ſal*. Quia redd' judicii Ioquele gue eft coram 

vobis in Huſtingo noſtro Lond* ſine brevi noſtro inter A. & B. de quadam 

tranſgreſſ. eidem A. per pref. B. illat” ut dicitur, diutinam cepit dilation” 

ad grave damnum ipſius A. ficut ex querela ſua accepimus, vobis præcipimus, 

quod ad judicium inde redd cum ea celeritate qua ſecundum legem & conſuetud* 

crvitat” pred” fieri poterit procedat'. Teſte, &c. 

And upon that Writ he ſhall have an Alias and a Pluries directed un- 

to him, if they will not proceed, and afterwards an Attachment upon 
that directed to the Coroners, Sc. returnable into the King's Bench 
or Common Pleas, and it appeareth by the Writ that it lieth as well 
againſt Judges of Record as other Juſtices. 

(a) If any Man pray in Aid of the King in a real Action, and the 1 Ma. Dyer 
Aid be granted, it ſhall be awarded, that he ſue unto the King in the 10. the Opin. 
Chancery, and the Juſtices in the Common Pleas ſhall ſtay until the <2 
Writ of Procedendo in loquela come unto them. 

And then they may proceed in the Plea, until it be come that they 
ought to give Judgment for the Plaintiff, and then the Juſtices ought 
not to proceed to Judgment, until the Writ cometh to them to pro- 
reed to Judgment, which is called a Writ De procedendo ad Fudicium. 

And 
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7 R. 2. Aid 
de Roy 61. 
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(a) Note ; In all Pleas, but in thoſe of 
over, where Aid of the King is granted, 
mere is a Clauſe quod non procedant ad Fu- 
Gum Rege inconſulto. But in a Writ of 
Dover, the whole Matter ſhall be diſeuſ- 
e in Chancery before the Writ de proce- 
«nd comes. 46 FE. 3. 29. And Note; there 
ht to be in the Procedendo in Dower an 
preſs Clauſe to proceed to judgment; 
Tmerwiſe, if the Writ only commands to 
„ Right and Reaſon, Judgment ſhall 
ot be even. 26 U. 3. 58. A Procedendo ad 
; ict was quod ad finalem Diſcuſſionem 
unt, and thereon the Judges gave 
went. 29 E. 3. 12. FE. 3. 3. Now; 
" Tenant m a Prcipe prays Aid of the 
X & by Reaſon of the Warranty, the 
Ttenty ſhall be tried in the Chancery, 


and a Writ ſhall be ſent into C. B. to take 
the Enqueſt; but if they pleadin Chancery, 
and there it appears, that the Demandant 
has Right, the King ſhall not have a Writ 
to C. B. reciting the Matter, and com- 
manding them to ſuperſede, &c. for that 
Judgment ſhall be there given, Quod Te- 
nexs eat inde ſine die. 38 E. 3. 14 and 
—_ there. The Right ſhall not be tried 
in Chancery, but in Caſe where the King 
has the Reverſion, the Parſon may, but does 
not pray in Aid, e. 38 E. 3. 19. and 
therefore, if the King has a Releaſe of 
the Annuity, and pleads it, it ſhall not be 
brought into Chancery. For the Aid is 
granted only to maintain or ſupport the 
Parton, altho' he pleads it. 19 H. 6. pew 
Newton. Sce 13 U. 4. 3. 
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360 Mfit of Proceeding to Judgment. 


27 H. 8. 9. And ſo it is, if the Defendant in a perſonal Action pray in Aid of 
N Dyer, the King, and the Aid be granted, now the Judges ought not to Proceed 
258 Vi. 28 until Procedend in loquela comes unto them, and then they may proceed 
H. 6. 4. and try the Iſſues joined; but yet they ſhall} not give Judgmen: 
until a Writ cometh to them to proceed to Judgment. 
And if the King by his Writ certify to the Juſtices that the Lang; 
are ſeiſed into his Hands, Sc. then they ſhall ſtay until the Writ B- 
Procedendo in loquela be afterwards ſent unto them. 
And fo, if it appear to Judges of (a) Record, that the Lands are 
ſeiſed into the King's Hands, or if it appear to the Court by pleading 
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or ſhewing of the Party, that the King hath Intereſt in the Land, ot 
ſhall loſe Rent or Service, there the Court ought to ſtay until the 
have from the King a Procedendo in loquela ; and if the Procedend) be di. 
rected unto any of the Judges to proceed, it is good, although it be 


not directed unto them all. 


And if a Man have (b) Aid of the King, the Procedendo ought to 


make Mention of the Aid-Prayer, 


and recite the ſame in the Writ, 


commanding them for to proceed in the Plea, otherwiſe it is not good 


(a) Viz. In Aſſiſe by the Teſtimony of 
the Elcheator, or by Affirmance of che 
Aſſiſe in another Writ. See 11 F. 4. 39. 
But Note ; If the King purchaſes pending 
the Writ, yet this ſhall not abate the Aſ- 
ſiſe. 11 H. 4. 86. 9 H. 7. 9. and 15. altho' 
the Party does not pray Aid, See accor- 
dant 11 H. 4 71. if it appears of Record, 
as by the King's Writ, Sc, that the King 
has (Claims) Intereſt ; and if it be after 
Verdict, the Juſtices ſhall not give Judg. 
ment; centr. if it be only a Nude or bate 
Surmiſe of the Party, de hoys ; but See 3 
H. 6. 6. Aid not to be granted in Treſpals, 
without Prayer of the Party. | 

See a Pro edendo ad Fudicium after the 
Tranſcript of the Record certified into 
Chancery. 13 H. 4. 3. 

(b) Note; 1. The Party cannot demi.nd Aid 
after Adjournment of the Plea in another 


Term, for it ought to be demanded in the 


former Term, and before Plea pleaded 3 
H. 6. 5. per Martin. 2. His Aid-Prayer is, 
where 'tis for his Advantage to have in 
Value, and then this ought to be ſpecially 
entred in the Courſe of his Aid-Prayer, or 
otherwiſe he ſhall not have in Value. 9 H. 
6. 4. Sometimes for Feebleneſs of the 
Party's Eitate, to plead (or pray) it, then 
per Cott. the Entry is judgment, &*. Si 
Rege inconſulto. Sec 15 H. J. 10. where a 
Tenant at Will ſhall have Aid of the 
King thereupon by Reaſon of the Tem- 
poralties only by thoſe Words. See 9 H. 6 
3. fer Cott, If one prays Aid of the King, 
becauſe of the Reverſion in him, if he 


And 


ſays, that he holds for Life the Reverſion 
in the King, it is good, without ſhewirg 
any Decd ; and by ſuch Plea, the Rever- 
fion is in the King at his Pleaſure, 1 H. 7. 
29. 11 H. 4. 86. 8 H. 6. 25. So his Baily 
ſnal] have Aid. 

Sometimes it is to try the King's Pa- 
tents, as where the King confirms, &. 
then enly the Judgment is, S: Rege incon- 
ſults. 28 A. 39. ſometimes it is for (to 
preſerye) the King's Intereſt, as 1 A. 
and fo for a lee-Farm Rent, &c due 0 
the Ki g. 2 H. 7. 7. and then in caſe the 
King is not to loſe, no Aid ſhall begrant- 
ed as if one demands Land by s Tile 
puiſne to the King's Intereſt. 35 H. 6 56. 
Note; The Cauſe of the Aid is not travert- 
able 9 H. 7. 15. 27 H. 8 28. For when the 
Parties come into Chancery, if any Interett 
can be ſhewn in the King, altho' ite en 
tred that it was only a Surmiſe ; ſo ifthe Caule 
of the Aid be not ſufficient to prove 4 
Intereſt in the King, yer if he can ſbe“ 
any other Cauſe, that is ſufficient, a Pro? 
dendo ſhall not be granted, till the King $ 
Title be diſcuſſed. 8 H. ). 11. and there- 
fore if Aid be granted on ſuch a Cooke 
for which 'tis not of Right grantable, “ 
afterwards a Procedendo is awarded, he ſha 
not have Aid de Novo for another Cauſe. 
9 H. 7.8, 9. 3 H. 6. 6. adjudged. 
Note; If Tenant in Fee-fimple ſays, 608 
he holds for Life the Reverſion 1d “ 
King, whereupon Aid is granted, 11 660 


. ine. 1 
ther Title be not ſhewn in the Ka. 
Proceat * 


Writ of Proceeding unto Judgment. 


And if Conuſance of Plea be granted, Ec. in an Action real ſued in 
the Common (a) Pleas, and afterwards in the Franchiſe, and the Te- 
nant pray in Aid of the King upon a good Cauſe, and hath the Aid 
ranted ; the Procedendo ſhall be parted to them in the Franchiſe. 
H And if the King write unto the Juſtices to prorogue the Aſſiſe be- 
cauſe the Defendant is in his Service, yet the Juſtices ought to pro- 
ceed, and not to ſtay for the ſame. | 
And if Verdict paſs for the Plaintiff in Aſſiſe of Novel diſſ. before 


the Juſtices of Aſſiſe, and before they give Judgment by a new Com- 


miſſion new Juſtices are made, then the Plaintiff in the Aſſiſe may ſue 
forth a Certiorari directed unto the other Juſtices to remove the Record 


the Form of the Writ is ſuch : 


brevia noſtra arrain 
firs H. damnum non modicum 


Praedendo ſhall be preſently granted, and 
us not ſufficient R whe to 1 that 
the Land is held of the King's Manor, 
which is antient Demeſne, for that the 
Tenant there has affirmed the juriſdiction 
of the Court by the Aid prayed of the 


he (after) diſagrees to the Reverſion, if 
the Plaintiff recovers, he may have a 
Writ of Diſceit. 11 H. 4. 86. adjudzed, 
and therefore, without tome o her Mat- 
er ſhewn, a Procedendo ſhall be granted. 
Nate; if the King be intitled to the 
Reverfhon or Remainder by purchaſe de 
ee, and not only by Plea of the Tenant 
'n the Aid prayed, no Search ſhall be 
wanted further, if Aid has been demand- 
, or if the King has lea ſed to the Te- 
"nt, Fe, See 11 HY. 4. 86. 9 Ke & 13. and in 
1: pranted in perſonal Actions, no Search 
be for the King. 27 H. S. 28. 
,\4) See g E. 3. Precedendo 7. and there- 
de, where the Tenant of a Franchiſe 
a1 411 of the King, and thereupon the 
gi ſues a Reſummons, at the Re- 
anon Conuſance was granted again. 
F. 3. 3. and 21 E. 3. 38. yet twas 
„ tat thoſe in the Chancery would 


King, and *tis no Miſchief to him, for if 


before the new Juſtices, that they may proceed unto Judgment ; and 


(b) Rex diiect'ꝰ E fidel ſus E. ſalut'. Monſtravit nobis H. quod cum ipſe 
niper arrain quandam aſſ. nove! difſ. coram dileciꝰ & fidelibus naſtris H. de 
T. & B. nuper Fuſticiariis nuſtris ad afſ. Ec. aſſign” per breve noſtrum ver- 
ſus R. Cc. & altos, Cc. contentos, de tenementis in L. ac licet vos & 
frefat” B. aff. illam ſecundum legem & conſuetudinem regni noſtri ceperitis, 
jidic tamen ſuper veredicto aſſ. predi# pretextu cujuſdam commiſſions 
votre, dile#is & fidelibus noſtris I de C. & I. de I. de omnibus afſ. juratis 
& certificatis coram quibnſcungue Tuſticiariis noſtris in Comitat” præ dict“ per 

capiend eee Fact“ adbuc reſtat reddend in ip- 


gravamen, per quod expediens eſt & ne- 
ceſſe, quod predi® I. de C. & I. ſuper record 


vhis E pref. B. habit' certiorent”, vobis mand quod rec & proc', Ec. tan- 
rentibus pref. I. de C. & I. ſub ſigil 
| A 


proceſſ afſ. pred” coram 


lo veſtro diftine & aperte ſine di- 
a a latione 


not grant a Writ to the Bailies of the 
Franchiſe. 

(b) In an Aſſiſe, the Party alledges, 
thar the Lands were ſeiſed into the King's 
Hands, and found ſo by Examination, and 


afterwards a Procedendo in loquela non ad 


Fudicium was granted, and the Parol put 
withour Day, by the not coming of the 
Juſtices, and a general Reattachment was 
ſued before new 2 in the ſame 
County, and all the Records delivered 
to them, and on a Plea of Null. Tort, 
c. the Inqueſt found for the Plain- 
riff, and now a ſpecial Writ of the 
King came, rehearſing all the Matrer, 
and commanding, Quod non procederent ad 
Fudicium Rege incorſulto, and *rwas adjudged, 
(1.) That by the general Re-attachmenr, 
the Plea of the Party was not terminated. 
(2.) For that no Cauſe to give Day, ad 
ſequend' werſus Regem, appears before Ver- 
dict, the Verdict was well taken; other- 
wile, if the Juſtices had aſſerted it on the 
Record, that it appeared by Plea of the 
Party, and Examination, that the Lands 
were in the King's Hands. (3.) That they 
could nor proceed to Judgment, without 
a Procedendo ad Fudicium. 9 H. 6. 45 
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Writ of Proceeding unto Judgment. 


latione mittatis, & boc breve. Mandamus etiam I. C. & I. quod receptis 63 viſis 
record &4 proceſſ. præd ad judicium præd ſecundum legem & conſuetudiney 
regui noſtri procedant, Teſte, Ec. 

And the Party Plaintiff may ſue another Writ unto the new juſtices, 
that when the Record is ſent unto them by the old Juſtices, that they 
receive and look upon the Record, and then to proceed to Judgment; 
and the Form of the Writ is ſuch : 

Rex dilectis & fidelibus ſuis R. de C. & IF. de I. & Fabi ad aſſ. Oe. 
alſgu ſalut c. Monftravit nobis H. Oc. (ut fupra uſque ibi) coram di- 
teftis & fidelibus noſtris I. B. & vobis pref. I. de C. nuper Fuſticiariis 
noſtris, c. de tenementis in L. & poſtmod* ad proſecutionem ipfius H. . 
bis ſuggerent præ ſat B. C. vos prefat I. de C. aſſ. illam cepiſſe, & as 
Judicium, Gc. diſtuliſſe; mandaver præſat B. quod record & proce]. af] 
prædict coram eo & wobis præſat R. de C. habit” una cum brevi original, 
Sc. vobis prefat R. de C. & I. de I. dilecto & fideli naro C. de L. joj- 
modum Fuſtic', &c. affign', diſtincte & aperte mitter & breve nofirun 
quod fibi inde venerit, vobis & prefat' R. de C. I. de I. & prefar C. 
de L. per aliud breve noſtrum dederimus in mandat quod receptis & viſis re- 
cord & proceſſ. prædict ad judicium prædictum ſecundum legem Q conſuetu- 
dine m regui naſtri reddend procederitis. Et licet idem B. record & — 
aff. præd coram vobis prefat' R. de C. I. de I. & pref. C. de L. nijj- 
ſet, Fudiciis tamen aff. præd adbuc reſtat reddend in ipſus A. damnum 
non modicum E gravamen; Nos ea de cauſa negotium prædictum, quatenus 
ſecundum legem & conſuetudinem regni noſtri poterit, maturari vvlentes, & 


eidem H. ulterius inde fieri juſtitiæ complementum, Vobis mandamus, quod 9 
vos vel duo veſtrum wvifis & examinatis record & proceſſa præd ad Fuſtic h 
_ 1 legem & conſuetudiuem regni neftri reddend procedatis. 5 
eſte, Ec. ( 
And upon that Writ if the Juſtices do delay to give Judgment he 4 T : 
may have an Alias, and afterwards a Pluries directed unto the ſame R 
Juſtices, vel cauſam nobis ſignificetis ; and if the Juſtices upon the Writ 20 
will not give Judgment according to the Writ, e whether the m1 
Plaintiff may have an Attachment againſt them, becaule they are Juſtices th 
of Record. \u, 
But ſee in the Regiſter amongſt the Writs to remove Records, many 3 for 
Writs to proceed to Judgment, Ec. of ſeveral Forms. | th 
And if the Chaplain of a Chauntry bring an Aſſiſe of Novel dif] a C ve 
goin another Chaplain for Lands, and the Defendant claimeth the Ci 
ame Chauntry by the King's Collation and prayeth in Aid of the ſu 
King; now if the Defendant cannot ſhew Title in the Chancery for the fiſe 
King, he may have a Procedendo, directed unto the Juſtices of Aſie, loſe 
that they proceed unto the Taking of the Aſſiſe, notwithſtanding the the 
Allegation made of the King's Collation ; and he may ſue the like Mf! J 
where the Defendant doth pray in Aid of the King in Aſſiſe by the nan 
King's Grant, and have that granted if he cannot ſhew Matter in the the 
Chancery, which proves the King's Title, the Plaintiff ſhall have a Je Nin, 


cedendo, that * proceed to take the Aſſiſe, notwithſtanding the All. 
gation made of the King's Grant. 1 


Writ of Proceeding unto Fudgment. 


D And there are divers Writs in the Regiſter directed unto Juſtices of 
Aſſiſe, that they do not proceed in the Aſſiſe againſt the Defendant 
duumodo fit in ſervitio Domini Regis in the War, but to continue them; 
but theſe Writs are made by Virtue of an Act of Parliament made for 
that Time as it ſeemeth. But if the King certify by his Writ unto the 
Juſtices, that the Lands are in his Cuſtody, by Reaſon of Nonage of 
any Heir, or by an Inquiſition taken and returned in the Chancery, 
commanding that they do not proceed, the King not conſulted with ; 
then it ſeemeth that the Juſtices ought to ſtay for the 'Time, although 
there is not any Office found nor returned ; they are bound to give 
Credit to the King's Certificate, although that it be nor true, Ec. And 
in Attaint for the Plaintiff if he be in War in the —_— Service, he 
may have a Writ directed to the Judges of the Common Pleas, to con- 
tinue the Attaint, and to adjourn it to a certain Day, c. 

E And in Aſſiſe of Novel diſſ if the King fend his Writ to the. Juſtices, 
reciting that the Defendant holdeth the Land of the King by Gift by 
his Charter for Life, commanding them that they do not proceed, the 
King not conſulted: Now although the Tenant will not plead the 
ſame, it ſeemeth, that by that Writ the Juſtices ought to ftay their 
Proceeding. So if the King recite in the Writ, the Tenant is in his 
Service in War beyond the Seas, or in Scotland, and that he holdeth for 
Lite by the King's Charter of the King's Gift, commanding them not 
to proceed, the King not conſulted, but to continue the Aſſiſe until a 
certam Day, there, it ſeemeth, they thall ſtay their Proceedings; for 
the Tenant cannot plead it, &c. For if the Eſcheator will ſay, that he 
hath ſeiſed the Lands into the King's Hands in an Aſſiſe brought by 
any Perſon, in that Caſe the Court ſhall ſurceaſe, a fortiori, by the 
King's Certificate ; and divers ſuch Writs are in the Regiſter, Ec. 

In Aſſiſe of Lands and Tenements, the Defendant pleads two or three 
Records in Bar todivers Parcels of the Land which are in the Treaſury, 
and the Plaintiff denieth thoſe Records, the Defendant ought for to re- 
move thoſe Records out of the Treaſury by a Certiorari directed unto 
the Treaſurer and Chamberlains of the Exchequer. And if he ſue forth 
ſuch a Certiorari to the Treaſurer and Chamberlains, and they certify 
{ome of the Records in the Chancery to the King, and moreover certify, 
that there are other Rolls of the ſame 12 of which they have not 
yet made full Search: Upon that certificate made by the Treaſurer and 
Chamberlains in the Chancery, the King ſhall ſend his Writ unto the 
ſuſtices, commanding them to continue that Aſſiſe, until the next Aſ- 

es, that full Search may be made of thoſe Records, ſo that the "Tenant 
loſe not his Lands for Failure of the Records; and ſuch Writ is in 
the Regiſter. f 

And if a Man ſue an Aſſiſe before the Tuſtices of Aſſiſe, and the Te- 
ant plead Baſtardy in the Plaintiff, upon which a Writ is awarded to 

the Biſhop to certify at the next Aſſiſes; and before the next Aſſiſes the 

ing maketh new Juſtices, and the antient Juſtices do certify the Re- 

(Ord of Aﬀfiſe unto the Treaſury, the Plaintiff ought for to ſue a Certi- 

do remove the Record out of the Treaſury into the Chancery by a 

Aa a 2 Writ 
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Writ of Proceeding unto fudgment. 


Writ to the Treaſurer and Chamberlains, and upon that Record ſent 
into the Chancery, he ſhall have a Writ of Mittimus ſent unto the 
22 reciting the Matter; and in the End of the Writ ſhall be this 
Clauſe: | | 

Nos ut partibus prædictis in eadem aſſ. fieri valeat quod juſtum eſt, recor? 
& proceſſ. prædict placiti, que coram nobis in Cancellaria noftra certis d- 
cauſis venire fee, vobis mittimus ſub pede ſigilli noſtri, mandantes nt bis in. 
ſpedlis, necnon certif. predic Epiſcopi coram vobis ſuper hoc, ut dicit', miſſa, 
ac receptꝭ a Vic Com predict brevi originali ejiſdem, quod penes ipſum re- 
manet, ſicut per inſpection eorund record” & proceſſ. nobis conſtat, iterum in 
eadem aſſ. juxta tenorem brevis & placit' prædicti procedat & eiſdem parti. 
bus fiert fac quod de jure & ſecundum legem & conſuetudinem regni ſierit 
faciendum. Mandamus enim eidem Vic“ quod dictum breve vobis liberet ad 
proximam Seſſion veſtram in Com' prædict', Teſte, Ec. 
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And if a Man ſue an Aſſiſe before Juſtices againſt one Tenant, and 4 
in the ſame Aſſiſe he name the Mayor and Commonalty of ary Town as 
Diſſeiſors, or Bailiffs of any Liberty as Diſſeiſors, unto the End that they 
may not have Conuſance of the Plea: Or that they ſhall not make the 
| Pancl; now he may ſue a ſpecial Writ in the Nature of an Audita que- a 
Mi rela directed unto the Juſtices of Aſſiſe to enquire of the Matter, and h 
. to do Right unto the Parties, and if it be found, it ſhall abate the Af- t 
| 1 ſiſe. Vi. Statute 9 II. 4. cap. 5. and ſee the like Statute made for the She- P 
4 riff, Anno 11 II. 6. cap. 2. ta 
. But the Sheriff or Bailiff ought to ſnew the Matter unto the Court, ; 
Tl and pray that it be enquired of, Ec. | if 
9 4 
{ g | . . Hi 
. Writ de quod ei deforceat. y 
48 | | ; 
44 2 E Writ of Qliod ei deforceat lieth, where Tenant in Tail, or Te-) he 
1 nant in Dower or by the Curteſy, or for Term of Life, loſe their af 
Lands by (a) Default in a Præuipe quod reddat brought againſt them, W 
then they have not any ether Remedy, if they were ſummoned accord: Dc 
ing to the Law, Cc. but this Writ of $40d ei deforreat : And this W5t 00 
is given by the Statute of em. 2. cap. 4. and the Writ is mentioned 
in the Statute ; and the Form is ſuch: | ape 
Rex Vic, Gc. Præcipe A. quod, Sc. redd' B. que fuit uxor C. ui, d = | 
meſuagium cum pertin in N. quod clamat eſſe rationabilem dotem ſum ; vel fas 
fic, Quod clamat eſſe de rationabili dote ſun, & quod idem A. ei injiſte df" 
ut dicit. | 
(b) And if the Tenant in Frank-marriage bring the Writ, then the! | 
Writ is, | 2 
* 5 
Co 
(a) And yet the Writ or Count da rot (b) And it is good, without ſheving r, . 
ſuppoſe any Recovery. 18 H. 6. 25. on whole Gift in the Count. 29 E 3 1 0 lay 
1 Default in a Ceſſavit. 8 R. 2. E. 3. 31. 6 H. 4. 2. "oy 
ref 931. 


2 


Writ de Quod ei deforceat. 365 


9nd juſte, Oc. reddat B. unum meſſuagium cum pertin quod clamat eſſe 
jus & maritagium ſuum, & quod idem A. ei injuſte deforceat. 
And if he be Tenant in Tail, then the Writ is, 
Quod redd', Sc. quod clamat tenere ſibi & bæred de corpore ſuo exeuntibus 
63 pr-* d A. ei injuſte defurc. 
And for Tenant for Life the Writ is, 
Quod Uamat tenere ad terminum vitæ ſue. Vel, for Tenant by Curteſy, 
id clamat tenere per legem Angle. 
And the Regiſter is, That this Writ for Tenant by the Curteſy, is 
by Equity of the Statute. But if the Tenant in Tail, or ſuch other 
Tenant who hath a particular Eſtate, loſe by Default where he is not 
ſummoned, Ec. then he may have a Writ of Diſceit, or a Quad er defor- 
ceat, as he pleaſerh. 
(a) If a Man loſe by Default in an Action of Waſte ſued forth a- 
gainſt him, he ſhall not have a Quod ei deforceat, for the Verdict which 
found the Waſte. | | . 
And if a Man loſe any Land by Default in a Writ of Right in a 2 H. 4. 2. 
Court-Baron, he may remove that Record into the Common Pleas, Hankford, 
and then have a Quod ei deforceat upon that Record; and ſo he ſhall ＋ 5 
have the Quod ei deforceat, although he do not remove the Record; but vi. 44 E. z. 
then it ſeemeth, that the Quod ei deforceat ſhall be ſued in the Common 42. 
Pleas, or in the Court-Baron, where he loſeth the Land, as he pleaſeth ; 2 E. 4- 11. 
10 E. 4 21. 
tamen Quere. : 16. 3-466 
(b) And the Qued ei 1 lieth againſt a Stranger to the Recovery; 
if a Man recover by Default, and maketh a Feoffment, the Qued ei de- 41 E. 3. 5. 
ſorceat ſhall be brought againſt the Feoffee. | 
And if a Woman loſe by Default, and taketh Husband, ſhe and her 46 E. z. pl. 5. 
Husband ſhall have the Qrod ei deforceat : But if Tenant in Tail loſeth 41 E. 3. 30. 
by Default and dieth, his Heir ſhall not have the uod ei deforceat, but 
a Formedonz for that is his Writ of Right. 
: Where a Woman hath Dower aſſigned her in the Chancery for 41 E. 3. 32» 
the Nonage of the Heir, who is in Ward to the King ; and afterwards 
the Heir at full Age ſueth a Scire facias in the Chancery againſt the 
Wife to avoid that Endowment, and recovereth in that Scire ſacias by 
Default of the Wife: Now the Wife ſhall have a Quod ei deforceat in the 
Common Pleas upon that Recovery. | 
And ſo if a Man recover in the King's Bench any Land by Default, 4 K. 3. 30 
upon a Fire facias ſued out of any Record which is there, the Tenant : 


«0 loſt by Default, ſhall have his Que ei deforceat, and ſhall ſue the 
lame in the Common Pleas. 
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) So in Waſte. 3 H. 6 29. per Rolf fault. 2 E. 4. 11. 10 E. 4 2. 10 H. 7.9. 6 
an. Co. Lit. 355 l. And 271. 3 Cre. 263. H. 4. z. 

"44 E. 3. 42. 2 H 4 21. 2 6. 36.) (b) see 44 E. 3. 43. accordant, but it 
N On «a Rec very by Default 1 «a is doubted. 11 E. 3. and 16 E. 3. For by 
„ Baron, 4 Quod ei d-for, it lies in the Pulton, if the Feoffor recovers in a Writ 
2 Faurt ; wilt ther tore it 1s no Iſſue of Right, the Feoffee cannot tender Suit 
Ne, Ro o ne Recovery, fir that and deraigne, &. 


Nang * a 
cars the Tenements were loſt by De- 


366 Writ de Quod ei deforceat. 
46E. z. . f two Coparceners Tenants in Tail loſe their Land by Default, they k 
ſhall join in a Iod ei deforceat, and yet the Default of the one is not the 

Default of the other. M. 46 E. 3. 

And in a Præcipe quod reddat, if the Tenant for Life or in Tail ap- 
pear, and after depart in Deſpite of the Court, he ſhall loſe his Lang 
and yet he ſhall have a Qrod ei deforceat, for that Recovery is by bis 
Default, becauſe he did not appear when he was demanded. 

And if Tenant in Tail, or Tenant for Life, after the Miſe joined in 
a Writ of Right depart in Deſpite of the Court, he loſeth his Land, 
and there he ſhall not have a Qu ei deforceat, becauſe Judgment fn] 
ſhall be given againſt him in that Caſe. 

95501 (a) If the Husband and Wife be ſeiſed of Land in the Right of the 4 
Old N. B. Wife, for the Life of the Wife, and they loſe the Land in a Precie 
155. contr-. quod reddat by Default, yet they ſhall have a C ei deforccat, Gt. 

- ng 4 85 And if Tenant for Life loſeth his Land in a C-f7: brought againſt hin 
by Default, yet he ſhall have a Quod ei deforceat by the Stature of Nef. 
2. H. 5E.3. GM 9E. z. 
And if Tenant by Receipt upon the Default of Tenant for Life ap-3 
- peareth, and is received, and pleadeth, and afterwards loſeth by (b) Ac- 
tion tried: Yet the 'Tenant for Life ſhall have a Q ei deforcea;, for 
the Judgment is given againſt him by his Default. 

And if the 'Tenant vouch, and the Vouchee will not appear, for 
which the Tenant loſeth by Default of the Vouchee, it is to ſee whe- 
ther the Tenant ſhall have a Qxod ei deforceat ; for he loſeth the Land 
by the Default, although it be not his own Default, for the Statute is, 
Et cum temporibas retroafis cum aliguis amiſiſſet terram ſuam per deſaltan, 
non babeat alind recuperare quam per breve de refo: And there it doth 
not ſay, per defaltam ſuam, but only by Default. But after in the St 
rute, it ſaith, Proviſum fit, quod de cœtero non fit eornm defalta cis is 
prejudicialis, Ec. And by that it ſeemeth that the Tenant ought to 
make Default. But it ſeemeth that the Default of the Vouchee, is tie 
Default of the Tenant, and ſo Default in both: Hure of that. But !! 
the Tenant vouch, and the Vouchee appeareth and entreth into the 
Warranty, and afterwards loſeth by Default; now if the Tenant lot 
by the Default of the Vouchee, he fal not have a Qnod ei de orcent, be. 
cauſe he ſhall have Judgment to recover over in Value againſt the Vou- 
chee, by the Default of the Vouchee, ſo as he ſhall have R ecompence 
But if the Vouchee doth not appear, but maketh Default, then ht ſha. F 

21 E. 4. 11, loſe the Land by the Default of the Vouchee ; but that is not the De- cn 
fault of the Tenant, and therefore Q1&re of that Caſe. | 15 \ 

And if Husband and Wife loſe by Default the Land of the * te. N n 
which ſhe holdeth for Term of. Life, if the Husband dieth, ſhe ſhall 1% 8 
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It have a Quad ci deforceat, but a Cui in vita, for it is a Demiſe made d tac g N 
4 Husband. And when lie bringeth the Quod ei deforceat, he , mir 
10 ty . 
4 Rey 

14 | | % 

1 ö (a) 4 E. 3. pl. 5. contr. 5 E. 3 pl. 16. 26. (b) Sec 33 E. 3. Q ei 1 

it in 8 N. 2. Brief 931, 8 H. 4. 5. 33 E. 3. Arcury 255+ 1e N 

1 14. or 29. Nat. B. 154. | 
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Hrit de Attornato faciendo vel recipiendo. 367 


at he was ſeiſed of the Land in his Demeſne, as of Freehold, or in S. 48 E. 3. 8. 
us Demeſne in Tail, without ſhewing of whoſe Leaſe or Gift he was 2 
ſeiſed; and he ought to alledge Eſplees in himſelf, Sc. and then the ꝓne Tenant 
Defendant ought to deny the Right of the Demandant, Ec. and ſhew, in the Qu 
how that another Time he recovered the Land againft the Demandant, e deforceat 
Ly Formedon, or other Action, and ſhall ſay in the End of his Plea, Sund ) plead 


g 8 ny Bar as a1 

inſe paratus oft ad manbenendum Ins & titulum ſitum predic per donum in en 7 | | 4. 

11edif?*, Ec. unde petit judic*, Sc. And then the Demandant in the * tions, andthen 1 

e deforceat ſhall traverſe that Title, or may ſhew Matter to bar that the Demand- 117 

Title, Gr. but- he ſhall not make Defence, and then plead in Bar, as he — 1 

Hall do in the Formedon, c. | the Semen "1 8 
of Weſt. 2. 1 
cap. 4. But 4 
if he make 


Writ de Attornato faciendo vel recipiendo. — 
| | —_ then 
e may. 


ITHE Writ ds Attornato fac iendo or recipiendo lieth, where a Man bros * 
ought to do Suit at the County, or at the Hundred, or Wapen- ? : 
ne, or other Court, and he would make Attorney for him to appear 

i: the ſame Court, Oc. And if he be in Doubt whether the Sheriff will vide ant. 25; 
iimit ſuch a Man for his Attorney which he maketh; then he who would 

make fuch Attorney, may fue that Writ directed unto the Sheriff, or 

Bailiff of the Hundred, commanding them to receive fuch a Man to be 


attorney for him to appear, Ec. and the Writ is ſuch: 
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dete, Oe. 


And by that it appeareth, that the Tenant may make Attorney by his 
Letters Patent to do Suit at the Court of his Lord. And if the Tenant 


Rex Vic, Cc. Quia per commune concil regni noftrt proviſ. eſt quod quilibet fi 

er homo, gui ſedtam debet ad Om' Tithingum, Hundredum & Il apeutagi- * 

n libere poſſit facere Artorn ſuum ad fect' ſuam pro eo faciend', Tibi præc is; 
| d Attorn” quem S. loco ſuo Artorn voluer ad ſet pro eo faciend* ad Com” + 
| um predict Tithingum tnum de A. B. Hundred de C. & D. Wapenta- A { 
ö um tuum de E. & F. loco ipſius S. fine difficuttat* ad hoc recipias. Teſte, Oc. [ 1 
; Otherwife unto the Bailiff of a Hundred, thus: 1 
f Rex Ballivis ſuis de Hundredo ſept Hundred de Cobham & Bray ſalut'. i 
- Wa per commun concil® regni noſtri, Ec. qui ſectam debet ad Hundred” li- Ws. 
0 ee poſſit, Sc. vobis præcip quod attorn', Sc. ad pred? Hundred ſept Hund Wil. 
* i: Cobham & Bray loco ipſius S. Oc. 1 
ws Otherwiſe unto the Bailiffs of another Lord. $9 i 
ce Rex Ballin? A. de I. ſalutem. Quia per Commun? concilium, Ec. qui ſec- * 
all n debet ad Curiam dicti domini ſui libere poſſit, Ec. vobis precipimus, Ec. F * 
* A curiam dicti domini veſtri de I. loco ipſms S. ſine diſficultatꝰ ad hoc recipiat. 4 


bot | 

e Letters Patent under his Seal make Attorney for him, to do Suit 
ct" e kim ar the L. Court, or at the Hundred, and the Bailiffs will not 
um mr of him, Oc. then he ſhall have a Writ unto them in this Form: 


„er Ballivis Decani & Capitnl' Eccleſie beats Mariz Linc' de C. vel 
«nd de S. ſalut. Qua, Ge. (uſque ibi) precipimrs, quod attorn” quem S. 
per 


368 


[157] 


And if the _y hath any Lands or Tenements in Ward, during the 


mit him for his Attorney, or return Cauſe upon the Pluries, which ſh1! 


Writ de Attornato faciendo wel recipiendo. 


per literas ſuas patentes loco ſuo attornar voluerit ad ſeam pro eo facient 
ad Cur dictorum Decant & Capit' de C. vel ad hundred præd Decani 63 
Capitul de C. loco ipſius S. fine difficultate ad hoc recipiatis hac vice de gra. 
tia noſtra ſpec, Ec. | 

And for the Guardian there is another Writ thus: 

Rex, &c. Vobis mandamus, quod attornat', quem S. cuſtos terre & herep 
R. loco ſuo attornar voluerit ad ſectam pro eo nomine dicti hæred' faciendum 
Sc. loci ipſins cuſtodis fine difficultate ad hoc, Ec. ; 

Or thus to the Bailiffs of the King: 

Rex Ballivis ſuis honoris Peverel in Com N. ſalutem. Sia, Ec. voli; 
præcipimus, quod attorn quem S. loco ſuo attorn” voluerit ad ſectam pro e 1. 
ciend* ad Curiam noſtram honoris prædict in Com prædict loco ipſius S. ye. 
piatis, Gc. 


And if the Lord of any Tenant be in Ward to the King for the Non- 


age of his Heir, becauſe he holdeth other Lands of him in Capite, 63; l 


and his other Lords will diſtrain for Suit during the Time the Lands 
are in the King's Hand, or in the Hands of his Committees, then the 
King or his Committees ſhall have a ſpecial Writ unto the Bailiff; of 
the other Lords, that they do not diſtrain the Heir, nor in the Lands, 
Oc. during the Time that bs is in the King's Hands, or in the Hands of 
his Committee, and if he have diſtrained them, that they deliver back 
the Diſtreſs again; and that Writ appeareth in the Regiſter. 


Nonage of an Infant, and the King in Chancery aſſigns Dower unto 
the Wife of the Husband who was Father to the Ward, of Lands hold- 
en of other Lordſhips; now if the other Lords will diſtrain the 'Tenant 
in Dower for Suit at their Court during the Time the Lands are in the 
King's Hands, the Wife ſhall have a Writ unto the Bailiffs of the other 
Lords, commanding them that they do not diſtrain her. And recite 
in the Writ all the ſpecial Matter; and if they have taken any Pit, 
that they deliver it back again. 

If a Man make an Attorney to do Suit for him at the County, vr 
Hundred, or other Court, and the Bailiffs will not admit him foren 
Attorney; or if the Bailiffs do admit him for Attorney, and afterwarss 
diſcharge him after the Year ; ſuppoſing that he ought not to continu 
Attorney for the Party above one Year ; or for any other unreaſona!:c 
Cauſe they diſcharge him to be Attorney for the Party ; then the Party 
may have a ſpecial Writ directed unto the Bailiffs, Ec. command; 
them that they receive him for his Attorney; and thereupon he ma! 
have an Alias, and a Pluries, and an Attachment againſt them retur!- 
able in the Common Pleas, or in the King's Bench, if they will not ad- 


be allowable, wherefore they do not admit him; and the Form of the 
Writ is ſuch: 

Rex Ballivis A. de Hundredo de B. ſalitem. Ex parte C. nobis eff often 
ſum, quod cum ipſe per breve noſtrum attornatum ſuum ad ſetam pro e 1% 
ciend) ad Huudredum prœdic domini veſtri de B. in eodem Hundredo cui 


vobis feciſſet, & idem attornatus per idem breve ad boc admiſſus, ſe 
| las 


| 
| 
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ilam hactenus fecerit, ſicut moris eſt in Regno naſtro, vos præ ſumptioni ve- 
£ voluntarie innuentes, & cauſam prætendentes, quod poteſtas hujuſmodi 

Attornati ultra Annum durare non debet, ipſum C. prædict ſectam per At- 

tornatum ſuum predic?” facere non permittitis, in ipſius C. damnum non mo- 

dicum & gravamen, de quo miramur quamplurimum, & movemur. Et quia 

Virtus brevium naſtrorum de hujuſmodi attornat faciendo terminum non capit, 

nec terminus limitatur durantibus perſon” que ad hoc requiruntur ; Nos ne 

idem C. vel alli indebite vexentur vel graventur occaſione prædidta, remedium 
ſuper hoc adbibere volentes, Vobis pracipimus, firmiter injungentes, quod ab 
bujuſmodi voluntariis & indebitis vexationibus & gravaminibus eidem C. vel 
aliis ea occaſione de cætero inferendis deſiſteutes, ipſum C. ſectam pred” per 

Attornatum ſunm pred” fine difficultate qualibet facere permittatis, juxta teno- 

rem prioris brevis noftri vobis inde directi. Et ita vos habeatis in hac parte, 
quod prædict' C. occaſione præd non ponatur in defalta, nec in aliquo ſit per- 
dens, & quod non oporteat nos ſuper hoc amplius ſolicitari, per quod manum 

ad hoc aliter apponere debeamus. Teſte, &c. 

C Note, That the Party may make Attorney by the King's Writ direct- 
ed unto the Bailiffs, commanding them for to receive ſuch Perſon for 
his Attorney. Or he may have a Writ out of the Chancery directed 
unto the Bailiffs, or Sheriff, to receive any ſuch Perſon for his Attor- 
ney, that he will preſent unto the ſaid Bailiffs or Sheriffs to be his At- 
torney to do his Suit; or he may make Attorney by Letters Patent di- 

rected unto the Bailiffs without ſuing forth any ſuch Writ. 

And if a Man ſue forth a Writ directed unto the Bailiffs to admit one 
for Attorney to do his Suit for him, and the Bailiffs refuſe to admit 
him; now the Party who ſued forth the Writ ſhall have an Attachment 
againſt the Bailiffs for that Refuſal, without ſuing forth an Alias or a 
Pluries directed unto them. 

And ſo the ſame Law is, if the Tenant by his Letters Patent maketh 
one Attorney to do his Suit for him, and the Sheriff or Bailiff of the 
Court doth refuſe to admit him for his Attorney: Upon that Refuſal, 
the Party ſhall have an Attachment againſt the Bailiff, &c. although 
he hath not ſued forth any Writ directed to him before, becauſe they 
do againſt the Statute, which requireth, that they admit him for At- 
torney whom the Tenant will make to be his Attorney. 

D And he ſhall have the like Writ againſt the Bailiffs of any other 
Lord, who refuſe to admit an Attorney to do Suit for the Tenant in 

any Court-Baron, and that Writ appeareth in the Regiſter. 
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rit pro Exoneratione Scctæ ad Curiam Com vel Baron. C158. ] 


of Dairy Writ lieth where the Tenant holdeth his Land to do Suit at 
the County-Court, Hundred, or other Court-Baron, or Wapen- 
tike or Leet, and he who ought to do the Suit is in Ward unto the 
King, or his Committee, and the Lord of w hom he holdeth by ſuch Ser- 
ce, will diſtrain him to do his Suit at his Court during the Time he 
B b b is 


Writ pro E xoneratione Secka ad 


is in Ward unto the King or his Committee; his Guardian ſhall ſue this 
Writ unto the Sheriff, or Bailiffs of the Court, that they do not diſtrain 
him, Ec. to do Suit during the Time he is in Ward to the King or his 
Committee; and the Form of the Writ is ſuch : 

Rex Ballivis A. de I. ſalutem. Cum ſecundum legem, &c. non debeamut 
ſectam ad Curiam alicujus facere occaſione terrarum & tenementorum quorum- 
cunque in manu noſtra, vel in cuſtodia noftra exiſtent”, & illi quibus 225 
modi cuſtodias commiſerimus cuſtodias illas, durante cuſtodia illa, ade libers 
& ab omni ſecta quiete tenere debeant, ac fi nos eas in manu noſtra teneremus: 
Vobis præcipimus, quod ratione terre & tenementorum I. defuncti, qui de uu. 
bis tenuit in capite, & que ſunt in cuſtodia ejuſdem R. ex conceſſione ner, 
non diſtriugatis, vel diſtring faciatis, ad faciendum ſectam ad Curiam pred 
domini veſtri de I. dur cuſtodia antedicta, & diftr. ſi quam, c. 

And the like Writ ſhall be for Tenant in Dower, where ſhe is endoy. 
ed in the Chancery of Lands which are in Ward to the King, which 
Lands are holden of other Lords; now if the other Lords will diſtrain 
the Tenant in Dower, to do Suit for thoſe Lands which he holdeth in 
Dower, ſhe ſhall have a Writ to diſcharge. her, which is ſuch : 

Rex Ballivis A. de B. ſalutem. Cum ſecundum legem, c. (ut ſupra 
uſque ibi) exiſtentes, & mulieres terras vel tene menta tenentes in dotem de 
bujuſmodi cuſtodiis, ea adeo libere & ab omni ſecta quiet” tenere debeant dur 
cuſtodiis illis, ac fi præd terras & tenementa in manu noſtra teneremus ; Ii 
bis præcipimus, _ M. & R. uxor* ejus, occaſione terrarum & tenementorum 
que ſuer H. in F. que de nobis tenuit in capite, & que idem R. & M. tee 
nent in dotem ipſius R. de dono prædict H. quondam viri ſui, & de heredi- 
tate filii & bered A. infra ætatem & in cuſtodia noſtra exiſtent, non difirin- 
gatis ad ſaciend ſectam ad Cur pred” domini veſtr” durante cuſtodia noſtra 
ſupradicta, & diſtr, Oc. 

And if the Heir be in Ward of the King and alſo his Lands, and 
afterwards the Tenants Paravail who hold of the Heir are diſtrained by 

other Lords, of whom the Heir holds his Lands, to do Suit unto the 
Lord's Court, thoſe Tenants fhall have a Writ directed unto the 
Lord's Bailiff, to diſcharge them of the Suit ; and the Writ is ſuch: 

Rex Vic Nott' ſalutem. Cum ſecundum legem E conſuetudinem regni no- 
firi, nullus qui tenet de hæred infra ætatem Es in cuſtodia noſtra exiſtem te- 
neatur ad {iam faciendam ad com Hundred Mapentag ſen alius Cur" pro 
terris Es tenementis ipſorum hered' in manu noſtra exiſtent” durant cuſtod' 
ſupradiff* ; Tibi præcipimus, quod Abbat' de Derley tenent” quorundam tt- 
rarum & tenementorum Roperi filii & hæred Roger Bellers defunt?! in 
Chilwell', qui de Domino Rich' nuper Reg Angliæ tenuit in Capite, occaſione 
terrarum & tenementorum ejuſdem hæred' in eadem Vil manu noftra ra, 
tione minoris ætat ſue exiſtent”, non diſtring* vel diſtring facias, ad ſacien 
ſectam ad Wapentagium de B. durante cuſtodia ſupradiaa. 

And if the Heir and his Lands be in the King's Ward, for Lands C 
holden of the King in Capite, and afterwards the other Lords, of whom 
the Heir holdeth Parcel of his Lands, will diftrain for any Service ol 

Rent to them due, then the King or his Committee may ſue a Writ for 
them to ſurceaſe from ſuch Diſtreſs, and the Writ is ſuch 1 
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Rex Ballivis, Ec. Cum hœred infra ætatem & in cuſiodia noftra exiſten- 
tes (a) ſervitia aliqua durantibus cuſtod illis facere minime debeant ſen te- 
neantur ſecundum legem & conſuetudinem regni noſtri; Jobis precipimus, quod 
diſtriction quam Abbati de W. tenenti bæ red Willielmi de W. qui de nobis 
teuuit in Capite infra ætatem & in cuſtodia noſtra exiſtent” pro homag fideli- 
tat ac aliis ſervitiis prædictꝰ bered' pref. Dom faciend fac ſuperſedeatis 
omni no durante cuſtodia antedicta & diſtrictꝰ ſi quam, Qc. 

And alſo the Tenant in Dower ſhall have ſuch Writ if the Bailiff of 
other Lords will diſtrain her, for the Relief of the Heir or other Ser- 
vices, during the Time that the Heir's Lands are in the King's Cuſtody, 
or in the Cuſtody of his Committee. And it ſeemeth, That he may 
ſue this Writ directed unto the Lord himſelf, as well as to the Bailiffs, 
or unto them both. 

D Nite, That if a Man holdeth of another to do Suit to his Mill, Ec. 
if he do not the Suit, he ſhall have a Secta ad Molendinum againſt him, 
and by the ſame Reaſon, if a Man hold of another Lord to do Suit at 
his Court in the Mannor of D. if he do not the Suit, the Lord may 
have a Writ of Secta ad Curiam ſuam faciend* as well as the other Writ. 
But yet there is no ſuch Writ in the Regiſter, becauſe he may diſtrain 
(b) for that Suit, and ſhall not have any other Profit but only Appear- 
ance in his Court. But in the other Caſe de Secta ad Molendinum, he [159.] 
ſhall have other Profits by the Suit, the Toll of the Grain he ſhall grind 
there, and for that Profit it ſeemeth the Action of Secta ad Molendinum 
was given, and for the Suit of the Court, but only a Diſtreſs; tamen 

re. 5 

If the King have Lands by Forfeiture or Eſcheat, and leaſeth them Vi. 31 H. 8. 
for Life, at Will, or in Tail, and if the Lord of (c) whom the Lands 22 6.7» 

are holden will diſtrain the King's Committee or Leſſee for Suit or other Nw 

Services, he ſhall have a ſpecial Writ unto the Lord's Bailiff to ſur- 3 E. ;. 10. 

ceaſe, Ec. | 45-6 
And if Lands deſcend unto divers Coparceners, for which one Suit 

ſhall be done at the Lord's Court, if Parcel of thoſe Lands come into 

the King's Hands, then he ſhall have a ſpecial Writ to diſcharge him of 


8 (d) for the Time they ſhall be in the King's Hands; which ſhall 
uch: | 


B bb 2 Rex 


(a) Note; All the Services are gone du- (b) Sce 6 H. 3. Voucher 273. Seca ad 
ring the King's Seiſin; for the meſne Seig- Hundredum brought, que facere debet & ſolet. 
niories are ſuſpended by the King's Seifin, (e) And note; If the King has a Te- 
cho is Lord paramount, Bra. IIb. 1. fel. nancy by Forfeiture or Purchaſe, if he 
„ but it ſeems that the Rent (remains) docs by Covin alien them to hold of him- 
though the Diſtreſs be ſuſpended ; bur ſelf, the Lord may ſue by Petition, and 
the Lords muſt ſue to the King by Peti- have a Scire ſacias againſt the Patentee to 
tion, for the Surpluſage above that which repeal the Patent, and to reſciſe the Land, 
they are charged to the King, to be reco- and then it ſhall be granted, Tenend de Ca- 
vered. 24 E. z. 24. 39 Af. 5- 13 U. 7. 15. jitali Domino. 20 A. 124. 46 E. 3. Petition 
per Keb. Where he may diſtrain at full Age 19. 17 E. z. 59. but this is intended of an 
of the Infant, and after Livery ſued for Alienation in Fee. 3 E. $10. | 
«the Arrears, above that for which they  (d) Qyere, If A. holds Lands charged 
vere charged to the King. Sce Stamf, with Suit to the Hundred by Preſcription, 
Fear. 9. 39 E. 3+ Relef 1. 26 U. 8. 8. and erfeofts the King of Parcel, if all the. 

| Suit is gone. 
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Rex Vic, Sc. ſalutem. Cum de communi concilio regni noſtri, provi( 
quod fi hæred aliqua, de qua unica ſecta debeatr ad 1 — G. = 5 
alios per vendition, c. devolvatur: Unica tum, Ec. fieri conſuevit, ac 
guædam hæreditas, qua fuit H. de B. de Baronia de B. de qua quidem Ba- 

rouia unica ſecta tantum ad Com tuum preditt debit” ad dilectꝰ & fideP ny. 
ſtrum W. de H. & I. fil & hered' R. de S. infra ætat' & in cuſtod dile 
& fideP noſtri R. de N. ex commiſſione noſtra exiſten per qenditionem ſit de- 
voluta, ut accepimus : Noſque ſecundum legem & conf. Sc. non debeamus 
ſectam aliquam facer occaſione terr & tenement” in manu noſtra, & in cy. 
ſtod noſtra exiſt & illi quibus bujuſmodi cuſt commi ſerim illas adeo libere & 
ab omni ſecta quiete tenere debeant, ficut nos ea in manu noſtra teneremis, 
Tibi præc quod ſi ita eſt, tunc non diſir præd W. de H. ad fac ſe ad 
com* tuum præd pro terr” & tenement” de Baronia præd dur cuſtod' difti he- 
redis ſupradict', Ec. 

And if the Wife be Tenant in Dower of any Land, ſhe ſhall not be 
diſtrained to do Suit for that Land which ſhe holdeth in Dower, if the 
Heir have ſufficient Land in the ſame County to be diſtrained for the 
ſame. And if ſhe be diſtrained, then ſhe ſhall have ſuch Writ : 

Rex Balliv* hundred de N. ſalutem, Ec. Cum ſecundum legem & conſue- B 
tud regni noſtri mulieres tenentes in dotem, pro terris & tenementis ſuis, quas 
tenent in dotem, ſeciꝰ ad hundr” vel cur” alicujus facere non debeant ; Vobis 
precipimns, quod A. quæ fuit uxor B. ad faciend ſeftam ad hundr predi# 
pro terris & tenement 1is que tenet in dotem & libero tenemento quod fuit pred 
guond viri ſui, contra legem & conſuetudinem regni noſtri non diſtringatis, 
dummod” hæ red prædict' B. alias terr & tenementa in balliva tua habet, per 
quæ diſtringi valeat ad ſectam illam pro pred” dote faciend', & diſtrict ſi quau 
jecer, Sc. eam ſine dilatione liberari facias, Ec. 

Plowd. Com. And if Lands deſcend to many Coparceners, whereof one Suit ought C 
_—_ . .: to be done for the whole Land; now if the Land be holden of the 
Dyer Se FN King, then all the Coparceners ought to do the Suit as well after Parti- 
Si. Marl. c. 9. tion as before: But if the Land be holden of another Lord, then that 
Coparcener or his Feoffee who hath the Part of the eldeſt Siſter, ſhall 
only do the Suit; and if the Lord will diſtrain the other Coparceners, 
then they ſhall have a Writ againſt him directed to him or his Bailiffs to 
charge them of that Suit, and Diſtreſs taken, Oc. and the Writ ſhall 
be ſuch: | 
Rex C. vel ball C. ſalut', Cc. Cum de communi, Qc. proviſum ſit, 94 þ 
hereditas aliqua, de qua unica ſea tant debeat, ad plur hæred partic!pes 
ejuſd hered* vel al per vend ſeu alio modo devolvatur, unica tant fiat ſer 
pro hereditate illa, ſicut prius fieri conſuevit, ac quædam hered' que fut A. 
in N. pro qua unica ſect tum debet ad cur* tuam de I. vel ad cur pr edi, 
domini veſtri de I. ad A. B. & C. cobæred & participes bered" præ ate; | 
ſit devoluta, ut accepimus ; Tibi vel vobis præcipimus, quod non diſtringas de, 
diferingatis predic” A. B. & C. ad diverſas ſet? pro portionibus ſuts here | 
pred ſeparatim facieud* ad curiam tuam de I. vel ad cur pred” domint veſirt 
de I. contra form” proviſ. prædict & diſtridtionem fi quam, Ec. 
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And if the Tenant enfeoff divers Perſons of Lands, for which one Perk. 130. 
guit ought to be done, if one of the Feoffees do the Suit, Ec. if the Poſt, 162. D. 
other Feoffees are diſtrained to do Suit for that Land, they ſhall have 
ſuch Writ, which Writ is in the Regiſter, and that Writ is given by 
the Statute of Marlbridge, cap. 9. (a) ; 

And ſo if the Heirs or Feoffees ſhall do the Suit, at the County, 24 E. 3. 34. 
Hundred, or Wapentake; if one do the Suit, all of them are diſ- Poſt. ibid. 
charged; and if they be diſtrained, they ſhall have that Writ. 

And ſo if one Coparcener maketh a Feoffment of his Part, or a Man 

be Tenant by the Curteſy of one Part of the Land, (b) yet one Suit 
ſhall be only done by one Coparcener by him who hath the eldeſt Part. 
And if they be joint Feoffees, then by one of them, as they can agree 
amongſt themſelves, Ec. And if he ſue ſuch Writ, and he be diſtrained, 
then he ſhall have an Attachment againſt the Lord, or the Bailiffs to 
whom the firſt was directed, to anſwer that Contempt, in which Writ 
he ſhall recover his Damages, Ec. ; 

But if there be two Coparceners of Land, for which one Suit ought 
to be done, and the eldeſt Siſter will not do the Suit at the Lord's 
Court ; then the Lord may diſtrain the other (c) Coparcener, as well as 
the eldeſt Coparcener for that Suit, and if the Coparceners be diſtrain- 
ed, then they ſhall have a Writ againft the eldeſt Siſter to compel her 
to do the Suit; and the Writ ſhall be ſuch: 

Rex Vic', Ec. Si B. & C. fecerint, Ec. tunc ſum”, Ec. A. quod fit, [1 60.] 
Ec. oftenſ. quare cum de communi, Ec. quod fi hered* aliqua, Ec. (uſque 
ibi) conſuevit, & quod illa que habet enitiam partem, & quedam bee 


c. ac 
rd", Ec. (uſque ibi) ſit devoluta, nt accepimus, & prædict A. habet par- 
tem bered” illius: Et prefat B. & C. parat' ſunt contribuer” pro portionibus 
ſuis ad ſectam illam faciend*. Idem A. ſeam illam pro ſe & prafat' B. 
& C. cur” pred? facere contradicit, ad grave damnum ipſarum B. C. & 
contra form” proviſion” pred ut dic, & habeas ibi ſum, Oc. 
() And if a Man have Lands in divers Places in the County, and hath 18 H. 6. 13. 
ſeveral Leets, Oc. or Hundreds, and he is conſtrained to come unto Marl. c. 10+ 


the 


) See Regiſter 176. accordant. 11 E. z. 
Averwry 10. by Stone and Thirn. contr. Parn. 
For Suit to the Hundred is not only in Re- 
ect of the Reſiance, as Suit to a Leet, 
is Note Regiſter 175. cum ſecundum 
em BY conſuetud', &c. and ibid. 176. cum 
« communi concilio Repni, c. 

(d\ See accordant 24 E. 3, 73. yet contr. 
of Jointenants, Poſt. 162, D. Sce 2 E. 2. 
dowry 179. If Lands deſcend to two 
*«rceners, and the Elder does Homage, 
w diſcharges both; and yet if the Elder 
en, the Lord may diftrain on the Young- 
er for the Homape, 

(©) And ſhall make Avowry on her on- 
aud not on both after a Partition by 
reo ment, Sc. 24 E. 3. 73. See 2 E 2+ 
eas 184. and fee the Caſe, 24 E. 3. 34 


73- where the Eldeſt aliens her Part to 
one, and the Younger her Part to another 
and the Avowry made on the Alienee o 
the Elder only for Suit, Sc. and ſo it 
may be on the Alienee of the Vounger for 
other Suit; yet Suit made by one diſ- 
charges both: And note per Cur. He cannot 
avow on both in Fee after ſuch Severance. 

(d) Nite; A Thing preſentable in the 
Leet, ſhall not be redreſſed in the Torn, 
without a ſpecial Preſcription, becauſe 
they are equal JuriſdiQions, though at firſt 
the whole Juriſdiftion was in the Torn; 
and is ſuperior ſtill, where the Lord of the 
Leet is peccant. 21 E. 3. 314+ or where 
the Lord of the Leet does not remedy an 
Abuſe. 20 E 3. 85. 29 E. 3. 21. or in tho 
Eyre, or by G on. contre 41 E. 3. — 
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the Leet or the Sheriff*s 'Torn, where he is not dwelling or converſan 

but is dwelling within the Precinct of any other Leet or Hundred, 6; 
then he ſhall have a Writ unto the Sheriff, for diſcharging him from 
coming to the Sheriff's Torn, or Hundred, or Leet, or other Place, 
than in the Leet or Precinct of the Hundred where he dwelleth; and 
the Writ is ſuch: 

Rex Vic Wigorn' ſalutem. Cum de communi cuncilio regni noftri provi 
fit quod fi qui in diverſis hundred habeant tenementa non habeant neceſſe ve. 
nire ad turnum vic niſi in ball ubi fuerint converſantes ; Tibi precipimus, 
quod non diſtring S. ad veniend ad turnum tuum in hundredo noſtro de 1, 
contra form proviſ. præd, Ec. | 

And look the Statute of Marlebridge, cap. 10. by which it appeareth, 
that the Sheriff ought for to hold his 'Torn as he hath uſed in the Time 
of Richard the firſt, and 7obn, King's of England. 

And by the Writs it ſeemeth, 'That he ſhall hold his Torns in every 
Hundred, c. And if the Sheriff diſtrain againſt that Statute any Man, 
then he may ſue that Writ upon the Statute, Ec. and if he do diſtrain 
him after; then he ſhall have Attachment againſt the Sheriff, Gc. and 
the Writ is ſuch: 

Rex Coronatoribus ſuis in Com Lincoln” ſalut*. $i A. fecerit, Ec. tun: 
ponite, Sc. B. Vic? noſtrum Com? præd' quod fit, Sc. oftenſ. quare cum de con- 
muni concilio, &c. (uſque ibi) converſant”) idem B. vel idem Vic diſtringit 
pref. A. ad veniend ad turn ipſius Vic de hundred noſtro de I. contra form' 
proviſ. prædicꝭ & contra form* mandati noſtri prius ei inde direct“ ut di & 
babeatis, Ec. Et averia ipſius A. ea occaſione capta interim deliberari ſacia- 
tis. Teſte, Oc. 

And if a Man have Lands within the Precin& of ſeveral Leets, or in 3 
one County, and he dwelleth within the Precin& of one of them, and he 
is diſtrained to come unto another Leet (a) where he dwelleth not, then 
he ſhall have ſuch Writ unto the Sheriff, or Bailiffs of the Court, E. 
that they do not diſtrain him to come to that Leet, within the Precinct 
whereof he dwelleth not ; and the Writ is ſuch: 

Rex ball“ ſuis honoris de C. in Com Linc'; vel, ball A. de B. in Cm, Ec. 
ſaha*. Cum de communi conciÞ, Oc. fi qui in diverſ. hund, Ec. non _ 

| meceſe 


Belkn. 10 H. 4.4. an Enquiry in a Quo of two Leets; and agree that 4. may have 
Warranto; viz. He who claimed a Leet a Leet at one Time of the Year, and h. 


within a Town, whether four Men and 
the Baily were reſiant to the Lect or 
the Torn, or the Hundred where the Town 
1s. Sec 18 H. 6. 12, 13. The Inhabitants 
of a Leet ſhall be compelled to come to a 
Torn. But per Cur. one ſhall not be com- 

lled to come to two Leets, although one 

greater and the other leſs ; fox per Cur. 


the Sheriff's Torn is no Leet, for Aſſize of 


Bread and Beer ſhall be preſented in a 
Leer, but not in a Torn; and thoſe Things 
which are omitted in a Leet, ſhall be pre- 
ſented in the Torn; and ſee there that 
the ſame Land may be within the PrecinQs 


at another Time of the Year, for both 
make but one Leet. 

(a) Lands may be held by Suit to * 
dred by Preſcription or ſpecial Grant, 7 
he may be diſtrained, and alſo amereed iet 
it, as it ſeems. And note; if Land held by 
Suit at the Hundred, come to ſevers 
Hands, ſeveral Suits ſhall be made, for it 
is not within the Statute, per Parris, whic 
Stone denied: Alſo by Parning ; If both Par 
cels return again to one Hand; yet the 
Suits are due, and he ſhall ſerve twice 1 
be amerced twice. But Shard held the 
contrary. 11 E. z. Avewry 101. 


Curiam Com. vel Baron. 


neceſſe venirs ad viſum ſranc pleg, niſi in ball' ubi ſuer converſant* ; Vobis præc 
quod non diſt ringat ad veuiend ad viſum franciplegit in cur veſtra, vel in 
cur? domini veſtri honor predi® in Com' predi# cont” form”, Ec. & diſtric- 
tin, fi quam, c. 

And it appeareth that if the Party be diſtrained, after that he hath 
ſued the Writ directed unto the Sheriff, or Bailiffs, that they do not di- 
{train him, that he ſhall have an Attachment againſt them : Bur ir ſeems 
reaſonable, that firſt he have an Attachment againſt the Sheriff, or a- 
gainſt the Bailiffs, who diſtrained him to come to the Leet in the Hun- 


Party, upon which he may have an Attachment, without ſuing forth any 
Writ. 

Note, That Men or Women who have entred into Religion, ought 
not to come unto the Sheriff's 'Torn, or unto the Leet of any ce 
without great Cauſe; and if they be diſtrained for to come, they may 
have a Writ out of the Chancery to diſcharge them, which ſhall be ſuch: 

Rex Vic, Sc. Cum de communi concilio, 2 quod viri religioſi non habe- 
ant neceſſe venire ad turnum vic, Cc. Vel fic; ad viſum franciplegii, nifi 
eorum pr ſentia ob aliquam cauſam ſpecialiter exigatur; Tibi præcipimus, 
quod non diſtring Abbat de I. ad veniend ad turnum tuum: Vel ſic; ad vi- 
ſum franciplegii, in hundred veſtro de F. contra form” proviſionis preditÞ, & 
diſtrictionem, c. | | 

And the Abbot ſhall have ſuch a Writ unto the Bailiffs of another 
Lord, that they do not diſtrain him to come to his Leet. 

And by the Common Law, Parſons of Churches ſhall not be compel- 
led or diftrained to come to the King's Leets, or to the Leets of other 
Lords of the Lands annexed to their Churches, and if they be diſtrain- 
ed ſo to do, they ſhall have ſuch Writ: 

Rex Vic', &c. Cum ſecundum conſuetudinem regui noſtri perſonæ Eccleſiaſt® 
ratione terr & tenementor” ſuor Eccleſ. ſnis annex venire non debeant ad 
viſum francipleg in cur noſtra vel aliorum quorumcungue; Tibi precip” quod 
C perſonam Eccleſ. de I. ratione tert & tenement” ſuorum Eccleſ. prædict 
amexorums ad veniend ad viſum francipleg* in bundred* de N. non diſtrin- 
gas contra con ſuet pred” & diſtrictionem, Ec. 

And Clerks who are not Parſons, nor have Benefices, ſhall not be di- 
ſtrained or compelled to come to Torns or Leets, but they ſhall have a 
Vrit to diſcharge them, thus: 

Rex Vic", Sc. Cum perſone Eccleſiaſt non babeant neceſſe venir” ad turn 
dic vel ad viſum franc pleg niſi eorum preſent” ob aliquam cauſam ſpeciali- 
e exigatur juxta form” proviſionis de communi concilio regni naſtri in conſi- 
i caſu pro viris religioſ. factæ; ideo tibi præcipim quod non diſtring S. 
Frjonam Eccleſ. de N. vel capellanum, ad veniend* ad turn tuum vel ad 


m franc“ pleg* noftri in hundred” de I. cent form' proviſ. pradie', & 
ict „ &c. | 


And 


dred where he is not dwelling, if he be dwelling within the Precin& of 
another Leet, becauſe the Statute of Marlebridge is a Prohibition in it Br. Leet 39. 
ſelf, and he who doth contrary to the Statute doth Wrong unto the Britton 41. 
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376 Writ pro Exoneratione Secta ad 


Br. Leet 34 And Women are not compellable nor diſtrainable to come unto the 1 
Sheriff's Torn, nor to Leets; and if they be diſtrained, they may ſue 
ſuch a Writ as a Prieſt may ſue, and thereupon an Alias, a Pluries, and 
Attachment, Ec. And becauſe that Women are not ſworn in Leets a; 

Wherefore « Men who are of the Age of twelve Years or more are; it is ſaid, that 

n when a Woman is outlawed, that ſhe is Wayve, and not outlawed; for 

" ſhe was never ſworn to the Law, Oc. But a Man is ſaid outlawed, be. 

cauſe he was ſworn to the Law; and now for his Contumacy he is put 

from the Law, and ſaid outlawed, as it were extra legem poſitus; and x 
Woman is not ſo, for ſhe was never ſworn to the Law. 

And by the Rule of the Regiſter, two Women may ſue that Writ g 
unto the Sheriffs or Bailiffs of the Leet, that they do not diſtrain them 

| to come to the Torn or Leet, Ec. | 

See before 14 And if the Sheriff will diſtrain the Tenants in ancient Demefne, to ( 

— _ come unto the Leet or Sheriff*s Torn, they may have one Writ for 

— ri them all directed unto the Sheriff, commanding him that he do not di- 

| ſtrain them, c. to do any Suit at the Leet or Torn; and that Writ 
ſhall be ſued in all their Names if they will, as a Monſtraverunt ſhall be 
ſued: Or any of them may ſue the Writ in his own Name, if he be di- 
ſtrained to do ſuch Suit ; and the Writ is ſuch : 

Rex Vic', Cc. Monſtraverunt nobis homines de manerio de D. quod eft de 
antiquo Dominico Coronæ Anglie quod cum ipfi ad Torn” Vic“ ſen ad viſum 
franc pleg extra libertatem maner* prædic venire non debeant, niſi ipſ vel 
eorum anteceſſor homines & tenentes de eodem manerio venir” conſueverunt a 
temporibus retroactis; tu nibilominus homines noſtros prædict' ad veniend ad 
Torn in K. vel ad viſum franc pleg in hundr* noſtro de K. cont conſuet in 
eodem manerio hactenus uſitatam gravit diſtringis & ipſos multiplicit ea cc- 
caſione inquietas minus juſte in ipſorum homin & tenentium prejudicium mani- 
feſtum & gravamen. Et quia præd hominibus & tenentibus nolumus injuri- 
ari, Tibi pracipimus, quod fi ita eſt, tune ab bujuſm* diſtrictionibus its ex 

cauſa prædic de cætero inferend* penit' deſiſtas, & ipſos conſuetudinivus 
ſuis, quibus hadteunus rationabilit* ufi ſunt, abſque impedimento ſen calummia 
uti Fe geg & gauder ne querela ad nos veniat iterata. Teſte, &c. 
| Mag. ch. p. nd if the Sheriff will diſtrain a Man to do Suit to the Hundred ot) 
| vr. Wapentake twice in the Year, to do Things appertaining to that Leet, 
| then he ſhall have a Writ upon the Statute of Magna Charta directed to 
| the Sheriff, which ſhall be thus: 

Rex Ball ſuis de Wapentak* de R. ſal. Cum in Magna Charta de libertt- 
tibus Ang” contineat quod nullus Vic vel Ball” ſuns fac turn ſuum ff 
hundr* niſi bis in anno & non niſi in loco debito & conſueto, viz. ſeme! pe 
Paſcb & iterum poſt feſtum S. MichaeP, ac jam ex querel” bominum & tee"; 
tium Abbat de C. accepimus, quod vos ipſos bomines & tenent” in bac pan 

prægravar machinantes, ipſos ad veniend ad quodlibet Wapentag' naſtrun 

predic” ad præ ſentaud ibidem ea que ad viſum franc pleg pertinent jan 7 

novo gravit diſtringitis, in ipſorum hominum & tenentium grave damn 
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præjudicium manifeſtum, & contra tenorem Magna Charte pred'; Nos ean Ce 


chart in omnibus inviolabiliter obſervari volent' vobis præcipimus, _— , 


Writ de Quarentina habenda. 


Lomines Es tenentes ad veniend coram vobis ad Wapentagium predie ad 
proſentand® ea quæ ad viſum franc” pleg* pertinent contra tenorem Chartæ pred” 
wilatenus diſtring, & diſtrictionem, ſi quam, Ec. 

And by that it appeareth, that he ſhall not diſtrain to come to the 
Hundred to preſent a Thing appertaining to the Leet but twice in the 
Year; but to do Suit at the Hundred, to do that which appertaineth 
(a) to the Hundred-Court, he may diſtrain them ſeveral Times to do the 


Suit, and they ſhall have no Remedy, becauſe Suit at the Hundred is 
from three Weeks to three Weeks. 
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Writ de Quarentina habenda. 


f 1 E Writ of Quarentina babenda lieth, where a Man dieth ſeiſed 
of any Meſſuage and Lands, &c. and immediately after the Death 

of the Husband, the Heir or he who ought to have the Lands after his 
Death, will put the Wife out of the Meſſuage, Cc. Then the Wife ſhall 
have this Writ; for by the Statute of Magna Charta, cap. 7. the Wife 
ſhall remain in the capital Meſſuage after the Death of her Husband by 
forty Days, if it be not a Caſtle ; and that Writ is Vicontze!, and ſhall be 
directed unto the Sheriff, and he ſhall hold Plea thereof; and the Writ 
is ſuch : | 

Rex Lic, Ec. vel ballivis ſuis S. ſalutem. Ex quereP B. que fuit uxor 
D. accepimus, quod cum in Magna Charta de libertatibus Angl' contineatur, 
guod vidulæ maneant in capital: Meſſuag* maritorum ſuorum per quadragint* 6162 
dies poſt obitum maritorum ſuorum pra dict, niſi meſſnagia illa caſtra ſint z in- Quere, may 
fra quod tempus dotes ſue afſignentur eiſdem, & quod interim babeant ratio- 
nabilia eftoveria de bonts eorund”; I. de C. ipſam B. ftatim poſt mortem pred? Poſſeſſion 
viri ſui de capitali Meſſi quod fuit ejuſdem D. in H. Iicet caſtrum non fit, during 2 
nec dos ei aſſign fuer', violenter ejecit & ipſam eſtoverium ſuum de bonis eo- CR 
und com percipere non permitt', in ipſius B. damnum non modic* & grava- by Force of 
nen, & cont” tenor Cartæ prædict'. Et quia pref. B. injuriari nolumus in the Statute 
bac parte, volis mandamus, quod vocatis coram vobis partil'ꝰ pred? & auditis of 8 H. 6. 4 
line inde eorum rationibus, eidem B. plenam & celerem juſtitiam inde fieri = _ 
facratts juxta tenorem Chart” pred” ne pro defectu juſtitiæ querela ad nos ve- a ; 
nerit iterata. Teſte, Oc. 
And upon that Writ the Sheriff ſhall award Proceſs againſt the Par- wo by - as 
ty ro come, and anſwer the ſame, and ſhall not ſtay until the County- Newton. 1489 
Court be holden; for this Writ = Commiſſion unto him, and upon the 2 dts 

| e c am 

and Drink; for the Statute doth not extend to it. But Fitz-berbert in abridging the Caſo ys "if 
ſhe may not kill any Things for her Proviſion, if there be not any Proviſion in the Houſe, 
_ (4) Note; A Hundred is no more than a 11 : 8 101, but he ma 
Lr . and the Suitors there aro dl by the Suitors for Defaulr 20 Lait, 


0 4. 3. Cuſtom; and yet for and for ſuch Amercements their Cattle 
uit to a funded Cocrs 115 l mane” 


| » one cannot di- may be diftrained, Scr. 2 H. 4. 24 11 Hl. 
ain except by Preſcription, and in the 


89. Seo 11 B. 3. Atowry L101, per Parning. 
Lands charged with the Suit. 5 E. 3. 32. we a * 
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378 Writ of Contribution. 


ſame he ſhall immediately make Proceſs againſt the Party for to anſwer 
Sc. within two or three Days, according to his Diſcretion, and there. 
upon to proceed as Juſtices ſhall do upon a Commiſſion of Oyer ang 
Terminer, Ec. 


Writ of Contribution. 


HE Writ of Contribution lieth where there are Tenants in Com. B 
mon, or who jointly hold a Mill pro indiviſo, and take the Profit; 
equally, and the Mill falleth into Decay, and one of them will not repair 
the Mill; now the other ſhall have a Writ to compel him for to be con- 
tributory to the Reparations ; and the Writ is ſuch : 

Rex Vic, &c. & A. fecerit, &c. tunc ſumm, &c. B. & C. quod {ni 
apnd W. Ec. oftenſ. quare cum iidem A. B. & C. quoddam molendinum i; 
N. indiviſo teneant, & ipſi exitus inde provenient' pro equali portione perci- 
piant, & ad reparationem & ſuſtentat' ejuſdem molendini teneautur, ac tides 
B. & C. licet proportionem de exit” illis ipſ. contingen percipiant, reparati- 
oni & ſuſtentationi prædict molendini contribuere contradicunt, in ipſins A. 
damnum non modicum, & gravam' ut dicit, & habeas ibi ſum & hoc breve. ot 

And if there be three or four Coparceners of Lands, and the eldeſt 
Siſter do the Suit to the Lord of whom the Lands are holden for all the 
Coparceners, and the others will not allow her for her Charges and 
Loſſes according to the Rate for the ſame Suit; that Coparcener who 5 
did the Suit may have this Writ of Contribution; and the Writ is ſuch: mm 

Rex Vic', Sc. $i B. fecerit, Ec. tunc ſumm' A. & I. uxorem ejus, & } 
R. & F. uxorem ejus quod ſiut coram Fuſtic, Ec. oftenſ. quare cum de Con 
concilio, Ec. quod fi hæreditas aliqua, c. (ut ſupra uſque ibi,) ile qu Fe 
habet enitiam partem hereditatis illius, ſeam illam faciat pro ſe & participi- 
y bus ſuis ejuſdem bereditatis, & quod iidem participes contribuant ad ſe ilam 
4 faciend', ac quedam bered que fuit C. in R. pro qua unica ſecta ad hundred 
| I. de N. tantum debetur, ad ipſum B. & pred? A. I. R. & F. partici bere- 
[ 
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ditatis predid” fit devoluta, ut accipimus, E prædic B. qui habet enit ian 0.1 
partem bereditatis illius, ſectam illam fac ad bund prædictꝰ vel ad cur pred 
pro ſe & præd A. I. R. GF. particip ſuis, iidem A. I. R. CF. ad ſean 
illam faciend* contribuer” contradicunt, ad grave damuum ipſius B. & cen 
formam proviſionis pred” ut dicit & habeas, Ec. . 

And if there be many Coparceners, and the Eldeſt do the Suit and * 
the other Coparceners agree with the Eldeſt for a Rate; now the Writ 
of Contribution ſhall be brought againſt the others, who would not con- 
tribute, Ec. And if many be enfeoffed of Land, for which one Suit 
ought to be done, Sc. (a). Now if they agree among themſelves, that 
one of them ſhall do the Suit, and that the others ſhall contribute unto 


him, if he do the Suit, and afterwards the others will not allow him on 
| t 


(a) And fo it alſo ſeems of ſeveral not limit in ſuch a Caſe who ſhall do the 
Feoffees, for the Statute of Marleb. docs Suit. 
1 


Writ de Contra formam Feoffaments. 


that Suit according to their Rate, then he ſhall have the Writ of Con- 
tribution againſt them, and the Writ ſhall mention the Agreement, Oc. 
and if they cannot (a) agree, then the Lord ſhall diſtrain them all for all 
their Suits, if the Suit be not done; but if one Feoffee of his own Will Ant. 159. 
do the Suit for them all, without any Agreement for the ſame made 
between them, the Lord cannot then diſtrain the others for the Suit; 
for as to the Lord, it is not material whether there be any Agreement 
between them or not; but between the Feoffees, he that did the Suit 
ſhall not have the Writ of Contribution againſt his Companions, with- 
D out Agreement thereof made betwixt them. But if one Jointenant do 
make a Feoffment in Fee of his Part, his Feoffee ſhall do a ſeveral Suit 
by himſelf. But the other Jointenants ſhall do but one Suit by the Sta- 
tute of Marlebridge, cap. 9. But every Tenant in Common ſhall do ſe- 
veral Services and ſeveral Suits. And the Proceſs in this Writ is Sum- 
mons, Attachment and Diſtreſs. 
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Writ de Contra formam Feoffaments. St. Marb e.. 


THE Writ de Contra formam Feoffamenti lieth, where a Man doth 5 E. 4. 85. 
enfeoff another before the Statute of Quia emptores terrarum, (b) to Br. . 
hold of him by Homage, Fealty, and Rent by Deed, and afterwards te 
he will diſtrain for Suit or other Services to be done unto him ; he who 
vas * or his Heir, ſhall have this Writ of Contra formam Feoffa- 
ment, Ec. : 
And this Writ may be directed unto the Lord himſelf, or unto his 
Bailiffs, commanding them that they do not diſtrain him againſt the 
Form of his Grant; and this Writ is a Prohibition in it ſelf. And if 
the Lord and Bailiffs do contrary to the Writs ſent to them, the Tenant 
thereupon ſhall have an Attachment, and a Diſtreſs; and the Form of 
the Writ is ſuch : 
Rex I. vel ballivis I. ſalutem. Cum de communi, Ec. proviſum ſit, ne 
i cccaſione tenementor” ſuor” diſtriugantur ad ſectam faciendam ad curiam 
c C2 Aomimortim 


(163.] 


) See Kelw. 131. & ibid. 30. S. And 
the other joint Feoffecs ſhall make but 
de Suit. See 45 E. 3. 23. per Skipew. If 
(ad be charged to a Suit real, as to a 
"unired or Wapentake, or other real 
»rvice, if the Land out of which the Suit 
Ales comes to ſeveral Hands, ſo that each 
them knows his Severalty, cach of 
"en ſall make ſeveral Suits. See 11 E. 3. 
h 101, If Land be charged with Suit 


. Hundred, which is afterwards ſevered 
bill) ' 
1] Le before 159. that the Srature of 
"7 extends to Suit at the Hundred, 

' Of ard and Stone, when the Lands 


Coe x G 
* «terwards into one Hand, there ſhall 


be but one Suit; but by Parnins there ſhall 
be two Suits, and two Amercements. See 
the Regiſter 177. Rex Ballivis, Sc. Cum de 
communi concilio, Ec, proviſum fit quod ſi plu- 
res hareditates ad unum beredem deſcenderint, 
vel aliquis ſibi a diverſis feoffatoribus tenement 
acquiſiverit pro illis bereditatibus & tenemen- 
tis diverſis ad uni am curiam exigi non debeant 
ſectæ diverſe, vobis præcipimus quod non Diſtrin- 
gatis, c. 

(b) But if the Feoftment be made before 
Time of Memory, one ſhall not have 4 
Contra formam Feoff amert/, but a Ne injufte 
vexes, tor ſuch a Feottment is not plead 
able. 12 U. 4. 24. 


380 Writ de Contra formam Feoffamenti. 


dominorum ſuorum, niſi per formam feofſamenti ſui ad ſoctam illam ſpeciatin 
tenent, aut ipſi vel eorum anteceſſores tenement” illa tenent eam facere conſue- 
ver ante prim” transfretation Domini Henrici Regis in Britan. Tibi vel wi; 
Præcipimus, quod non diſtringas vel diſtringatis A. ad faciend' ſedam 44 
Curiam tuam de I. vel ad Curiam prædict Domini veſir de N. contra fer- 
mam proviſion predic? & diſtriction, Ec. 
17 E. z. 8. And no Perſon ſhall have this Writ of Contra formam Feoffamenti, but 0 
4 Co. 121. b. he who was (a) enfeoffed, or his Heirs who are Privies to the Deed: © 
14 H. 4. 3. but if the Feoffee to whom the Lands (b) were given to hold of the 
Feoffor and his Heirs by the Deed, make a Feoffment over to hold of 
the chief Lord, c. The Feoffee ſhall not have this Writ de Contra for- 
mam Feoffamenti, becauſe he is not Party or Privy to the Deed, but he 
ſhall: (c) rebut the Lord by that Deed, to claim other Services than are 
3 20 mentioned in the Deed. And that Writ is a Prohibition unto the Lord 
2 and his Bailiffs; and if he diſtrain after the Writ delivered to him, the 
22 H. 6. 50. Tenant ſhall have an Attachment againſt him, and thereupon he ſha! 
36 H. 6.7. recover his Damages if it be found for him, Cc. and the Proceſ; i; 
22 E. 3. 28. Prohibition, Attachment and Diſtreſs, 
And the Rule in the Regiſter is, F any for Suits undue againſt the Ern! 
of any Statute, to the Court of any to be done, be diſtrained, he may have a 
Prohibition againſt the Diſtrainer, and after an Attachment if need (+: 
And afterwards Attachment, nor can he be attached, unlefs a Prohibition 
be firſt directed unto him. 
: And the Opinion of Parning is, P. 10 E. 3. That if a Man give Land | 
= = 3-55: in Frank-marriage, or in Frankalmoign, that the Donor ſhall not have 
3 1 5 a Writ of Contra formam Feoffamenti ; nor his Heirs, becauſe there are 
not any Services expreſſed in the Deed, for which Reaſon he is out of 
the Statute of Marlebridge, cap. 9. but they may rebut the Lord by {uct 
Deed. | 
16 H. 3z. A. And if the Lord confirm the Eſtate of the Tenant to hold by leſſer G 
17 1 ? 233: Services, Ec. The Tenant ſhall have a Writ of Contra formam Fefe. 
bo 3" t; if he be diſtrained for more Services than there are ſpecified in tie 
28 E. 3 92. Decd of Confirmation. M. 16 E. 3. Avowry 243. 30 E. 3. 13. per Seton, Er 
Ayowry 241. And in a Contra formam Feoffamenti, the Perſon did count upon the H 
Deed, and the Diſtrainer demanded Oyer thereof, and could not have “ 
M. 3 E. 2. Afion ſur le Caſe 5. And 
| n 


(a) But the contrary has been adjudged, Ar 401. Rebutter 22 E. 3. 18. although 
where the Feoffee of him to whom the the Feoffment was made to a Stranger!“ 
Deed was made, brought the Writ againſt the Tenancy, he ſhall not rebut a Stras- 
the Grantee of him who made the Deed, ger in the Seigniory, after Seiſin by — 
and he was adjudged to anſwer; and by of Confirmation before Time of MewoP 4 
Milly it had been often ſo achudged. 4 E. 3. 11 E. z. Avowry 100. nor by Deed of Fo ' 1 
25. See 4 H. 4. 5. per Thirn. a Feoffee, ment. 10 E. 3. 25. he ſhall not beni 
c. See 10 E. 3. 25. acc. per Trem. the Tenant. 7 E. 3. 8. See 44 E 3 390) | 

(b) See 4 E. 2. Aver 202. per Cur. cont» per Kirt. The Party rebuts the os" 4 by 
if he had paid bim himſelf. 4 E 2. ib. 201, Confirmation of his Grantor, to ho * Gif 

(c) A Stranger may rebut the Feoffor leſs Services. 28 E. 3. 92, 93: fer on 9 
or his Heirs by the Deed of Feoffment not- 10 4 / 29. 28 Af. 33. 12 R. 2. Ave!) 1 ( 

„ withſtanding the Sciſin, 5 E. 3. 19. 8E. 3. 34. E. 3. ibid. 258. 19 E 3. ibid 13% 
„J. 4E 2, Awtvry 202. Sec contra 4 E. 2. 
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ra formam Feoffamenti lieth only againſt the Feoffor and 1 3: 25 
7 E. 3. 


An 


his Heirs. 


Writ de Coronatore eligendo vel exonerando. 


HE Writ de (a) Coronatore eligendo lieth, where a Man who is Coro- 4 E. 4 4. 
ner of any County dieth, or be diſcharged of his Office, then that 
Writ ſhall be awarded unto the Sheriff, that he in full County by the 
Freeholders of the County, chooſe another in his Place, and to certify 
the Election, and his Name who is choſen, in the Chancery. 
L And in vhs County commonly there are four Coroners, and in 
ſome Counties ſix Coroners, and in ſome Counties leſs, as the Uſage is; 
and if any of them dieth, or is diſcharged, then ſhall iſſue ſuch Writ : 
\l RexVic", Ec. Quia L. nuper unus Corouatorum noſtr* in com” tuo diem clauſit 
extremum, ut accepimus; Tibi precipimus, quod fi ita eſt, tunc in pleno 
com” tuo de aſſenſu ejuſdem com” loco ipſius L. eligi fac” unum alium Corona- 
torem juxta ſormam ſtatuti inde edit” & proviſi, qui præſtitn ſacrament” 
prout moris eſt, extunc ea fac” & conſervet, que ad officium Coronatoris per- 
tinent in com predi”, & talem eum eligi fac | melius ſciat & poſſit of- 
fern illi intendere, & nomen ejus nobis ſcire fach. Teſte, Ec: 
And now it appeareth by the Writ, that upon Election made, the 
Sheriff ſhall give him his Oath duly to execute his Office. Vi. Stat. Weſt. 
I. cap. 10. ; 
And the Coroner ſhall be diſcharged of his Office by the King's Writ L.; E. 4: 
| fent unto him, and thereupon ſhall ifſue another Writ directed unto acc. By our 
the Sheriff to chooſe a new Coroner, and that Writ ſhall recite the Judgm. Co- 


(b) Cauſe of the Diſcharge of the other Coroner ; and the Writ ſhall —— 


be ſuch: | - charged 
Rex Vic", Ec. Quia R. unns Coronatorum noſtrorum com” tut diverſ. ne- Demiſe of 

3 is noftris in com tuo faciend ita occupat” eft quod ea que ad officia O- \* Rings | 
rmatoris in eodem com pertinent exercend* vacare non poteſt, ut pro certo in- is made by 
elloximus, ipſum ab officio illo amovimus : Tibi precipimus, quod unum a= Writ ; contr. 
n Coronatorem, Ec. ut ſupra, vel fic: Quia ex teftimonio accepimus fide of others, 
ue, quod W. T. anus Corauatorum noftrorum com tui adeo languidus eſt, BY _» 
& ſenio confetFus, quod ad ea, Ec. exercend' non ſufficit, ipſum W. duxi- 4 E. 4. _ 
mis ob officio illo removend. Et ideo tibi precipimus, Oc. Vel ſic: Quia 

V. uus Coronat*, Sc. minus idon' eſt ad offic illud exequend” ficut ex relat, 

&c, Vel fic: Quia accepimus, quod W. coronat com predie nuper ele 

err vel tenementa in eodem com” non habet, in quibus juxta ſtatum ſuum 


worart paſſit pro prædict offic” (c) exercend. Tibi prac, Sc. Vel ſic : 
Quia 


105 Nie; A Coroner made Sheriff is (c) Note; If there are four Coroners in 
charged from his Office of Coroner. C. L. one County, and a Writ is directed to 
* ; : them, if one dies, yet the other three 

) Put this Cauſe is not trazerfable. may Execute the Writ, becauſe there ſtill 
j Go. 58. remains the greater Number; but if ** 
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Mit de Coronatore eligendo vel exonerands. 


Quia A. unns coronat', Oc. morbo paralyſis percuſſ. Sc. Vel, quia in «4. 
tremis partibus totius cum morat” per quod ea que ad office, Ec. comm, 
exercer non poteſt. Vel, Quia in officium vic com predi# oft else 
Vel, in viridar foreſte noſir de 8. elefus extitit per quod, Oc. vel. 
Quia non babet centum ſol terre, ut dic. Vel, Quia non eſt miles, Ge. 

But it ſeemeth, that at this Day, this laſt Clauſe is not Cauſe for 
to remove the Coroner: For if he have ſufficient Lands within the 
County, it ſufficeth, although he be not a Knight, notwithſtanding the 
Statute which requireth that he be a way 4 For thoſe Words are 
put into the Statute, to the Intent that he ſhould have ſufficient within 


the County, and for no other Cauſe. And it ſeemeth, the King by his x 


Writ may command the Sheriff to chooſe two or three Coroners, if 
there want ſo many in the County. | 

And if the Sheriff chooſe one to be Bailiff of the Hundred or Wa. 
pentake: Or if the Lord of a Liberty chooſe one to be Bailiff of the 
Liberty, who hath not ſufficient Land within the County, according to 
the Statute of Meſt. 2. (but ſee the Statute of 2 E. 3. cap. 4. thereof) then 
a Writ ſhall be ſent to the Sheriff for to diſcharge ſuch Bailiff, and to 
chooſe another in his Place, and upon that a Man may have an Alias, 
and Pluries, and Attachment againſt the Sheriff, if that he do not ac- 
cording to the Writ ; and the Writ is ſuch : 

Rex Vic, &c. Cum in Statuto apud Weſtmon' nuper edit“ contineatir, 

vd nullus fit vic vel bal libertatis Wapentag* hundred* nec tithingi, ui 
babeat terras & tenementa ſuffic” in eodem Comitatu, unde nobis ſeu populo 
naſtro in hac parte reſpondere poſſit, fi quis ſuper eum conqueri voluerit, jani 
que intelleximus, quod W. de T. qui terras ſeu tenementa in eodem Comita- 
zu uon habet, ball wapentagii naſtri de B. feciſti, in noſtri contemptum, & 
Populi noſtri in bac parte damnum non modi cum & gravamen, & contra for- 
mam Statuti predic. Et ideo tibi precip” quod fi ita eſt, tunc ipſum M. 
a balÞ pred” fine dilatione amoveri facias, & alium loco ſuo com petenten 
aonſtitui vel ordinari fac juxta ſormam Statuti pred*. Teſte, Ec. 


Writ 


the Execution of the Writ, three ſhall turn of the Execution of the Writ. 31 4. 
die, ſo that there is only one remaining, 20. But if one of them makes Execution 
he cannot execute the Writ until others of it, and the Return is by all of them, 


| are elected. 14 H. 4. 39. If there are there 'tis good, as if one of them only fits 


four Coroners, and a Writ is direded to at the County-Court on the Exigent- 14 H. 
them, three Coroners cannot make a Re- 4. 34. per Hank. in a Capias. 39 H. 6. 4 


Writ de Flectione Viridariorum Foreſta. 


HE Writ of Election of the Verderors of the Foreſt lieth, 
where any of the Verderors are dead, or removed from their Of- 
fices, Sc. Then the King ſhall ſend a Writ to chooſe another in his 
Place, and it ſhall be directed to the Sheriff, and is ſuch : 
Rex Vic, Sc. Quia A. nuper unus viridar noftrorum foreſtæ noſtr mor- 
tuns eft, ut accepimns : Ideo tibi præcipimus, quod fi ita eft, tunc in pleno 
com? tuo de aſſenſu ejuſdem comit* loco prædict A. eligi facias unum alium 


ſervaret quæ ad officium viridarii pertinent in foreſta prædict, Oc. 

And by that it appeareth, that the Verderor ſhall be choſen in the 
{ame Manner as the Coroner of the County ſhall be choſen by the Free- 
holders: of the County. | 

And if a Coroner or Verderor be diſcharged: of his Office by falſe: 
Suggeſtion by the King's Writ directed to the Sheriff, then the Party 
may come into the Chancery, and require a Commiſſion to enquire of 
the ſaid falſe Suggeſtion, and to return the Enquiry before the King: 
'nto the Chancery; or the Juſtices of the Foreſt may certify the King 
of the falſe Suggeſtion under their Seals; and if it be found to be falſe, 
then the King may make a Superſedeas to the Sheriff, that he do not 


im to exerciſe his Office as he did before; and the Writ is ſuch : 

Rex Vir, &c. Licet nobis ſugg in cancellar* noftra, quod A. unus viri-- 
iriorum in foreſta noſtra de S. non habuit terras ſeu tenementa infra limites 
free predic nec infra foreſtam pred” morabatur ; Tibi precip” quod ſi 
ita eſt, tunc in pleno Com” tuo de afſenſ. ejuſd com loco prædic A. eligi 
jateres unum alium viridar' qui preftit” ſacramento, prout moris eſt, extunc 
1 fic” & conſerv. qu.e ad offic* virid* pertin' in foreſta pred” : Quia tamen 
ifear eft coram nobis in canc* noſtra per diled“ & fide I. de S. Ju ic 
wr ultra Trentamg quod idem A. terr & tenementa habet ſufficient” infra 
'retam prædic“ & idon & ſfficiens exiſtit pro officio ſupradift ; Nos no- 
wires ipſum A. ab offic* illo occaſione hujus falſe ſugg amoveri, Tibi præ- 
* 164 execit* brevis noftri pred” occaſione falſe ſugg* præd tibi dire? 
cd omnino, & prefat” A. offic” illud exercere permittas, ficus baFents 
eri cenſuevit. Teſte, Oc. 


I 
n, 


Writ 


viridarium, qui præſtito ſacramento prout moris eſt, extunc ea faceret & con- 


move the Verderor, if, Sc. And if he be removed that he ſuffer 
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Writ for the Election of the Clerk to take Obligation 
upon Statutes- Merchant. 


HE Writ for the Election of the Clerk aſſigned to take and male 

Obligation thereof by Statute-Merchant, lieth where the Clerk, 

who is aſſigned to take ſuch Obligation, dwelleth in another Place, or i; 

buſied in other Affairs that he cannot intend or follow the Office, or 

= that he hath not ſufficient Lands, Ec. to anſwer for his Miſdoing ; then 

i265.) upon a Surmiſe made in the Chancery, ſuch Writ ſhall be made direct. 

+ ed unto the Mayor or Bailiff to diſcharge him, and to chooſe another 
and the Writ is ſuch, viz. 

Rex ballivis & probis hominibus vil de H. ſalutem. Quia ex relaty ac- 

cepimus plurimorum quod R. qui cuſtod majoris pecie figilli juxta forman 

Statuti de Acton Burnell in villa prædid accipiend* deputat* jam habet, in 


villa prædict moram non facit, per quod ad ea que ad officium ſuum pertin in C 
hac parte faciend* intendere non poteſt, in mercatorum & aliorum ad did 
vill confluent” diſpend non madic & gravamen : Vobis mandamns, quid |; 
ita eſt, tunc loco ipſius R. eligi fac unum alium homin' de vill præd qui ad g 
illam cuſtod pertin facieud melius ſciat & poſſit intendere, & nos de nomine 7 
illius quem fic elegeritis, communi ſigill veſtro diſtincte & aperte ſine dilation / 
reddatis certiores, hoc breve nobis remittentes. Teſte, Ec. 4 
And it appeareth by the Statute de Mercatoribus, that the King ſhal cl 
make the Clerk, and by it appeareth, that the Mayor or Bailiffs ſhall 
chooſe the Clerk, Ec. but it ſeemeth that Writ is granted ex gratia Re. 7 
gis. For he might ſend a Writ of Diſcharge unto the Clerk, and max: 2 
a new Clerk (as it ſeemeth) at his Pleaſure. a) 
| - 
T 
. 8 | 11 
(a) Writ de non ponendis in Aſiſis & furatis 10 
| fit 
E. 3. 15. HE Writ De non en in Af is &9 Furatis is rounded upon re bis 
+ — 8 T Statute of Weſt. * 38. . fan. the 3 of Articuli * 5 Pr. 
choſen by Chartas, cap. 9. which Statutes declare what Perſons the Sheriff ougit C 
* e; for to impanel, and what Number he ought to impanel in Jurics 4 0 
: —— Aſſiſe, and after he ſhewed a Charter of Exception, De now ponendis, En. 414" * 
not allowed, the ſame Suit in Attaint. : Inqueſt She 


| SY 
(a) Note; The Sheriff, or other Officer is under Jo Years of Age, forfeits 20 
who ——_ any Perſon by Colour of Stat. 7 and 8 W. 3. Vide Peft D. 
Co f 


any Writ, to ſerve as a Juror, Wo : 


Writ de non ponendis in Aſſſs & Furatis 385 


Inqueſts, and the Writs deciare the Effects of the Statutes; and the 
Writ ſhall be ſuch : 

Rex Vic, Cc. Cum inter cæteros Articulos quos dominus E. quond Rex 
Angl', Ec. ad emendand* ſtatus populi regni ſui ordinavit, conceſſum ſit, quod 
nullus Vic? vel ballivus ponat in inquiſition” nec jurat” plures homines, nec alios, 
nec alio modo quam ordinat* eſt per ſtatutum, & quod ponant in inquiſitionibus 
& juratis bujuſmodi bomines magis propinquos, magis ſufficient” & minus ſuſ- 
pectos: Et qui ſecus fecerit, & inde couvici fuerit, reddat querenti damna 
ſua in duplum, & /it in gravi mi'a noſtra : Tibi aig 0 quod in jurata 
24 Militum quam H. T. de K. arrainavit coram, &c. per breve noſtrum 
verſus W. F. ad convincend' Furatores aſſ. novæ diſſeiſine, que inter ip- 
ſum W. & pref. H. T. & alios in brevi naſtro originali content ſum fuit 
& capta apud E. per breve noſtrum coram nobis de tenementis in C. homines 
vicinet” illins magis propinquos, magis ſuffic' & minus ſuſpet, per quos rei 
veritas melius ſciri poterit & inquiri, poni fac" juxta formam Articulorum 
pred”, & hoc nullatenus omittas. 

And by this Writ it appeareth : When a Man ſueth an Aſſiſe of At- 
taint, or ſuch Actions, in which are Jurors at the firſt Day, Sc. That 
he may alſo ſue this Writ directed to the Sheriff, that he return the 

© Panel according to the Statute ; and if the Sheriff do not accordingly, 
then it ſeemeth the Party ſhall have an Attachment againſt the Sheriff. 
And this Writ may be ſued as well by the Defendant as by the Plain- 
tiff or Demandant, and alſo although that the Party do nor ſue forth the 
Writ, yer if the Sheriff or Bailiff of the Liberty return a Panel againſt 
the Form of the Statute, the Party Defendant or Plaintiff may have an 
Action upon the Statute againſt the Sheriff, Ec. becauſe the Statute is 
a Prohibition in it ſelf ; and the Form of the Writ of Attachment upon 
the ſame is ſuch : 

Rex Coronatoribus ſuis in Com Linc', &c. Ponite per vadios, &c. B. 
[ic noſtrum com” prædict' quod fit oftenſur” quare cum inter cæteros Articulos, 
&c. (uſque ibi,) in gravi miſericord” noſtra, & nos nuper ad proſecutionem H. 
aſſerentis quandam inquiſitionem capi deber' coram Fuſtic” naſtris præd' de lo- 
ouela, que fuit coram eiſdem juſticꝰ per breve noſtrum int R. petentem & 
L. tenentem de manerio de S. cum pertin', precepimus prefat' Vic" quod in 
innit" illa homines magis propinguos, magis ſufficient” & minus ſuſpectos po- 
neret, juxta formam Statuti & Articulorum preed', idem Vic' in eadem ingui- 
{:t:one homines magis remotos, minus ſuffic & magis fuſpecbos poſuit, contra 
ftrmam eortundem Statuti & Articulorum, ac contra tenorem manaati noſtri 
pred ut dic* & habeas, c. | 

D And by the Starute of Heſtm. 2. aforeſaid, the Sheriff ought not (a) Welt 2. Bro, 
to impane] Men who are ſick or decrepit, nor Men who at the Time of Jurors 39. 


the Summons were not dwelling within the County, nor Men above 


you * 1 : * 
1 6 4 2 
= * — — — 
— _— > uf E 


| 


_ the Agr of threeſcore and ten Years, &c. and if he do, then he, or 
thoſe w!.0 are impanelled by the Sheriff, may ſue this Writ unto the 

bell vacriff, commanding him that he do not impanel them, Es. 
a D d d And 


(+) See the Stat, 7, 8. M. 3. cited ſapra, A. 


386 Writ de non ponendis in 27 & Turatis. 


48 E. z. 30. And Barons who are Lords ſhall not be impanelled upon Inqueſts nor 
27 H. 8. 22. Aſſizes, Ec. if their Preſence be not neceſſary; but they ſhall have a 
Writ unto the Sheriff to diſcharge them, thus : 
Rex Vic, &c. Quia Barones regni noſtri in Aſſiſis, Furatis, ſeu Recognitia. E 
nuibus aliquibus poni non conſuever ut dicunt, niſi eorum ſacramentum ages ſit 
[166.] neceſſarium, quod ſine illis veritas inquiri non poſſit ; Tibi pracipimns, quod 
dilectum & fidelem noſtrum A. in Aﬀſiſis, Furatis ſeu Recognitionibus a. 
liquibus non ponas ſeu poni facias contra voluntatem ſuam, ſine mandato 
noſtro _ niſi ſua preſent” ob aliquam cauſam ſpecialiter exigatir. 
Teſte, Ec. 
| — if the Sheriff hath returned any Lord in Juries or Aſſiſes, 6%. 
1 | then he ought to bring a Writ unto the Juſtices, reciting that he is a 
| Peer of the Realm, commanding them for to diſcharge him, otherwiſe 
he ſhall be ſworn, and if he do not appear, he ſhall loſe Iſſues, Cc. 

There are alſo other Writs for thoſe who are Sick, or paſt 70 Years A 
I or thoſe who are not dwelling in the County, and the Writ 
is ſuch: 

Rex Vic, &c. Cum de Com concilio, Oc. proviſum fit, quod homines 
perpetuo laugnidi. Vel fic; Nod bomines tempor ſum” Vic” in patria nm 
commorantes. Vel fic ; Quod homines ætatem Ixx. annorum exceden non to- 
nantur in Aﬀſiſis, Furatis, &c. Tibi præcipimus, quod fi A. fit perpetuo 
languidis. Vel fic; Atatem Ixx. annorum excedens, vel in tempore ſum' 
tug in balliva tua, vel com tuo moram non fecerit, tunc ipſum, &c. in Aſſi- 
ſis, Furatis, ſeu Recagnitionibus aliquibus non ponas, ſeu poni facias, contra 
formam proviſionis præd. Teſte, c. 

Art. 16. Clerks who have Lands or Tenements by Deſcent or Purchaſe may B 

Poſt, 266. be put and ſworn in Aſſiſes and Inqueſts as well as other Lay Perſons, 
as appeareth by the Regiſter ; and it ſeemeth the Law is ſuch. But if 
ſuch Clerk be in the King's Service, he ſhall have a ſpecial Writ for to 
diſcharge him; and the Writ is ſuch ; _. 

Rex Vic, &c. Quia Magiſter R. Clericus in obſequio noſtro, vel in olſe- 
quio venerabilis Patris J. Elienſ. Epiſc' his diebnus moram fac continiams 

ut dicitur ; Tibi præcipimus, quod ipſum R. occaſione terraruni & tenementer 
que tenet in comitat' prædici“ in aſſiſis, juratis, ſeu recagnit' aliquivus nen 
ponas ſeu poni fac quamdiu in obſequio noſtro, vel ejuſdem Epiſc moram fa- 
cit ſupradi®. Teſte, Ec. 

And by the Writ it appeareth, that a Clerk ſhall be put and returned 
in Panels and Juries, if he be not in the Service of the King or other 
Perſon for whom the King will write to the Sheriff, that he do not im- 
panel him, Ec. but if the Sheriff do impanel and return ſuch Clerks, 
they ought for to appear, otherwiſe they ſhall loſe Iſſues, and they 
have no Remedy if they have not ſuch Writ as before. 

And if the Sheriff do impanel, or return them in Jurics after ſuch C 
Writ directed unto him, then, as it ſcemeth, they ſhall have Attact- 
ment againſt the Sheriff, Ec. 

EPS Bur if the Sheriff do return Men who are dwelling in other on D 
* Jurors. p. 3. ties, or paſt 70 Years of Age, or thoſe who are Sick, then they ſha 


{| have an Action upon the Statute againſt the Sheriff, although they _—_ 
1 2 
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not ſued forth ſuch Writ, directed to the Sheriff, becauſe the Statute is 
a Prohibition to him, that he return not ſuch Perſons, and, it ſeemeth, 
the Sheriff is bounden to take Notice of the Statute at his Peril; ta- 
Are. 
8 if the Sheriff do return any Panel-Men who are not ſufficient to 
paſs in the Action of Lands and Tenements, Ec. then the Juror may 
have an Action upon the Statute ; which is ſuch : | 
Rex Vie, Sc. Cum ad commiunem utilitatem populi regui noſtri de Com- 
mn” concilio ejuſdem regni ſtatutum ſit, Ne quis ponatur in Al. juratis ſeu 
recoznitionibus altquibus, uiſi habeat terras aut tenementa ad valenc xl. . 
p Aunum ad minis, ita tamen g¹οꝗ, coram Tuſtic it ine rant 4 Communia 
placita in itineribus ſuis, & etiam in Aſſiſis, juratis ſeu recog” que Civi- 
tatibus, Burg? & aliis villis mercatoribus emiſerint factend , fiat prout hacte- 
wit fiert cenſuexit: Tibi præcipimus, quod ſi A. terras vel tene minta ad va- 
len tanti per annum no habeat, tune ipſum A. in Alſiſis, juratis, ſeu re- 
cox” non ponas ſen toni facias contra formam Statuti, Ec. | 
E And if the Sheriff do the contrary, &. he ſhall have an Attachment Stat. 2 E. 1. 
agtinſt the Sheriff. And by the Statute the Sheriff ought not to im- Jurors 3. 
panel any Juries to try any Matter which ſhall be tried out of the 
County, if they may not expend 5 J. by the Year, &c. And if he do, 
the Party ſhall have an Action upon the Statute of 21 E. 1. de ponendis 
in Aſſiſes & Furatis. | 
F And if the Sheriff return any Panel-Men who dwell within antient Ant. 14. F. 
Demeſne for their Lands within antient Demeſne, then they may have 
a Writ againſt the Sheriff, that he do not return them ; and the Writ 
is ſuch : 
Rex Vie, eic. Cum ſecundum legem & conſuetudinem regui uoſtri hacte- 
mis obtentam & anprobatam, homines & tenentes de maneriis que ſunt de 
antiqun dominico Corone Angl' pro terris & tenementis que tenent de eodem 
domtuico in Af. jurat* ſe recogn” aliquibus poni non debeant, niſi tautum in 
his % in Cur hujuſmodi maner debeant fieri ; Tibi precipimns, quod ho- 
ines & tenentes notros de nanerio noſtro de I. quod eſt de antiquo dominico 
Crone Angl' ut dic', pro tens & tenementts que tenent de eodem mauerio, 
n aſſiſis, jaratis, ſeu recog i aliguibus extra Cur” maneriorum predict“ non 
pris, ſeu port facias, contra lrgem & conſuctud* predift, nifi terras & tene- 
menta de alia tenura teneant, per quam ſecundum formam Statuti de Com- 
u conctlig regui noſrri inde proviſt, in aſſiſts, juratis, ſen recogn* poni 
devernt, & dir finnem, fi quam eiſdem hominibus & tenentibus noſtris oc= 
erſone predit” feteris, fine dilatione relaxes eiſdem. Teſte, Ec. 
And by that Writ appeareth, that all the Tenants may ſue the Writ, [167.] 
45 they may ſue forth a Aſhuſtraverunt; and if the Sheriff do contrary 
to the Writ, they ſhall have an Attachment againſt him, and any of 
une Tenants may ſue the Writ in his own Name if he will; and then 
tne \\ rit ſhall be ſuch : 
Rex Vc, &2c. (ut ſupra uſque) 77/1 precipimns, quod A. tenentem. 


E fie A. & B. tenentes de manerio de M. quod eft de antiquo dominico, 
ut ſupra, 


D d d 2 And 
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And although that the Manor be not in the King's Hands , yet the 
4 Tenant ſhall have the Writ againſt the Sheriff if he impinel them, G. 

| And alſo they ſhall have the ſame Writ againſt the Bailiffs of the Li. 
berty who have Return of Writ, if they return any of the Tenant; 
who hold of a Manor which is antient Demeſne, for Juries, Afſiſes, or 
Inqueſts, Oc. 

And alſo the Sheriff ought not to return Coroners in Aſſiſes, Juries 
or Inqueſts, nor Verderors, nor Foreſters, nor other Officers of the 
Foreſt, and they may have a Writ for to diſcharge them ; and the 
Writ ſhall be ſuch : 

Rex Vic, &c. Quia A. unus Coron noſtrorum com” tui ad ea que 44 
officium coron pertin in eodem com exercend intendere non poteſt, fi in A 
Furatis ſeu Recogn aliquibus ext eundem com” ponat; Tibi precip” qud | 
ita eft, tus A. in Aſſ. Jurat ſeu Recogn” aliquibus extra com” tuum nm 
ponas ſeu poni fac', quo minus officio intend* poſſit ſupradict'. 

And by that it appeareth, that the Sheriff may return the Coroner 4 
to enquire of Affairs in the County before Commiſſioners or Juſtices of 
the Peace. But upon Actions ſued in the Common Pleas or King's 
Bench, they ſhall not be returned in any Panel. And for Verderors 
or Foreſters, or other Officers, the Writ is ſuch : 

Rex Vic, &c. Cum Dom? Edw* guondam Rex Angl' progenitir nifier 
per literas ſuas patent conceſſit pro ſe & Hered* ſuis quod foreſt' viridar 
aut alii miniſtri foreſt ſue non ponant in Aſſ. Furatis ſeu Recogn” aliquibus 
extra foreſtam illam capiend” ; Tibi 3 quod fi A. viridarius noſter foreſts 
noſtr de S. exiſtat, aut foreſtar, Ec. tum ipſum A. in A. Furat ſeu Re- 
cogn aliquibus (a) extra foreſtam illam capiend non ponas ſeu poni fa 
x juxta formam provi ſionis predict, & diſtrictꝰ ſi quam. Vel fic ; Quia ws 
. B viridar noſtrorum foreſtæ noſtr* de S. in cow tuo, ad ea que ad if 
779 viridar pertinent, in eadem foreſta exercend intendere non poteſt, ſi in 
Ec. ponatur extra foreſtam pred ; Tibi precipimus, ut ſupra. 


Writ upon the Statute of 23 Ed. 3. 


Stat. 22 E. 3. T. a Man do retain my Servant being in my Service, for which the 3 
Labourers. Servant departeth from me, Sc. and goeth to ſerve the other, | 
85 ſhall have an Action againſt him who retained him, and againſt the Ser- 
vant, upon the Statute of 23 Ed. 3. And the Writ ſhall be Attach- 
ment againſt them, becauſe rhe Statute is a Prohibition to them, that 
they ſhall not do ſo ; and the Form of the Writ is ſuch : 

Rex Vic", &c. Si A. fecerit, &c. tunc attachias I. de B. ita quod cin 
habeas coram Fuſtic noftris, &c. ad reſpundend tam nobis quam prefat A. 
quare cum per nos & concil' noſtrum pro communi utilit' regni noſtri ordin! 

a, 


(a) See Rot. Claw. 9 H. 3. M. 3. Viridarii & Foreſtarii Domini Regis de Frodo rm If | 
nautur in Aſfſis. | g 
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fit, Nod ſi aliquis meſſor, alcator aut alius operar vel ſerviens cujuſcunque | 
ſtatus ſets condit fuerit-in ſervitio alicujus retent ante finem termini concor- 
dat? a dicto ſervitio ſine cauſa rationabili vel licentia receſſerit, pen” impri- 
ſenament1 ſubeat, & nullus ſub eadem pana talem in ſervitio ſuo reciper vel 
yetiner” preſumat : Nec ullus vadia, liberationes, merced ſeu ſalaria majora 
uam ſolita ſunt præſtar anno regni Regis Ed. 3. progenitor” noſtri 20. vel 
annis communibus quinque vel ſex proxim* præcedentibus, alicui ſervienti 
ſolvat vel ſolvere promittat ſub pena dupl illius quod ſic ſolutum aut promiſſ. 
fuerit, ili qui ex hoc ſenſerit ſe gravat applicand, pred” I. R. de C. uuper 
ſervien pred” A. in ſervit' ſuo apud B. retent, qui ab eodem ſervit aute 
finem termini inter eos concord fact ſibi promiſſ. per ipſum I. de ſalar plus 
/alit recipiend fine cauſa rationabili & licent præfat A. receſſit in ſervic 
ipfins I. quanquam ipſe de pref. R. eidem A. reſtituend requiſitus fuerit, 
admiſit & retinuit, in noſtri contemptum, & ipfius A. grave damnum, & 
contra formam ordination” pred”, attachias etiam pref. R. ita quod eum habeas 
tunc ibid ad reſpondend tam nobis quam pref. A. quare a ſervit' ejuſdem 
A. ſine cauſa rationabif” & licentia ſua, ut pred” eſt, receſſit, in noſtri con- 
tempt" & ipfius A. grave damnum, & contra ordinationem præd & babeas 
ibi hoc breve. Teſte, Ec. | 
And he may ſue the Writ againſt the Maſter: only, or againſt the 
Servant only, and it appears when the Writ is againſt the Maſter and 
the Servant, then there are ſeveral Attachments made in the Writ. 
9 H. 6. 7. | 
C (a) And if a Man be required to ſerve, and hath not Lands nor Te- Stat. 23 E. 
nements to live upon, nor other Art or Trade, and he refuſeth to ſerve, 3+ & + 
then he who requireth him to ſerve ſhall have this Writ ; 
Rex Vic", &c. Si W. Sc. tunc attachias R. ita quod eum habeas coram 
Tuſtic® noſtris, Ec. ad reſpondend tam nobis quam pref. W. quare cum per 
cs & concil* noſtrum pro communi, Ec. (ut ſupra uſque wid ordi nat ſit, 
quod grrilibet homo & femina dicti regni noſtri, cujuſcunque conditionis fuerit 
l:bere vel ſervilis, potens in corpore, & infra ætatem ſexaginta annorum, non 
wroens mercatura, nec certum exercens artificium, nec habens de ſuo proprio 
unde vivere paſſit, nec terram propriam cerca cujus culturam ſe poterit occupare, [168.] 
& alter: non ſerviens, fi de ſerviend" in ſervitio congruo conſiderato ſtatu ſuo : 
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fuerit requiſitus, ſervire teneatur illi qui primo duxerit requirend', & perci- 4 ö 

frat duntaxat vadia liberation mercedes, ſeu ſalaria que in locis ubi ſervire 2 
eB debeat conſueta ſunt preſtari Anno regui Regis Ed. 3. 20. vel annis com- by 
[ runibus quiuque vel ſex praced'. Et fi talis vir vel mulier fic de ſerviendo j 3 
T- requiſitus hoc facere noluerit, ſtatim capiatur & mittatur proxime gaole, & 1 
he :4em ſub ara moretur cuſtod' quonſque ſecurit” invener de ſerviend* in ſor- b 
ut ma predict”, idem R. de conditione hujuſmodi exiſtens præ ſat W. quanquam 1 

ſe ad ſerviend eidem W. pro ſalario flatui ſuo competenti dicbis aunis com- 4 
_ mumbus precedent” conſ. ſepius requiſit' fuerit, penitus ſervir recuſ. in 


r contemptum, & ipſius W. grave damnum, & contra formam ordination 
frædict & babeas, &c. Teſte, Sc. 
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And 
J See 39 E. 3. 6. one cannot join, in one Writ, two Perſons who refuſe to ſerve. 
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And if the Servant be retained in Winter to ſerve, and after he will A 
depart from his Maſter in the Summer, and ſerve in another Place, then 
he, whom he ſerved in Winter, ſhall have a Writ to compel him to ſerve 
him in Summer, which is ſuch : | 

Rex Lic“, Ec. $i W. de C. Oc. tunc pone I. de S. quod fit, Ec. og 
reſpond” tam nobis quam præ f. W. de C. quare cum per nos & concit noſtrum 
pro communi utilitate regni noſtri tat” ſit, quod nullus ſerviens cijuſcunque ſat? 
fuerit ſeu conditionis, extra villam, ub: moratur in Hyeme ad ſerviendum ali. 
bi in eſtate, fi ſervitium in eadem villa invenire poſſit, ſub pæna impriſms. 
menti excat, excepto quod homines in comitat” Staff. Lanc' & Derb' & 4: 
March Walliæ tempore Auguſti ad Jaborandim in aliis com venir”, & ſal. 
vo, prout hactenus facer* conſuever”, redir* prſſint, prafat I. in ſervitic ip- 
fins W. apud F. in Hyeme nuper retentus, prædid“ W. ſeu alicui alis in 
villa prædic, quanquam ipſe ad ſerviend in cadem villa pro ſalario compe- 
tenti ſapins requiſitus fuerit, ſervire recuſavit, in noſtri contemptum, & ipſius 
W. grave damnum, & contra formam ſtatuti pred', & habeas ibi nomina 
pleg & hoc breve. Teſte, Oc. 

The Lords of Towns, or [Juſtices of Peace, may commit Vagrants B 
to Priſon, if they will not ſerve, and they may command the Gaoler 
to ſet him at Liberty without any other Writ. 

And if a Man be retained in Service, and go wandering abroad out C 
of his Service, another Man may compel him to ſerve him, c. becauſe 
he is out of Service. 

(a) And ſo if a Man do retain another's Servant, not knowing that 
he was in the Service of the other, he ſhall not be puniſhed for ſo | 
doing, if he do not retain him after Notice of his firſt Service. 

(b) An Infant of 12 Years of Ape ſhal! be bound by his Covenant) 
to ſerve in Husbandry, | 


A Woman of ſuch Age ſhall be alſo bound to ſerve in Husbandry 
by her Covenant. | 
(c) If a Man take an Infant or other out another's Service, 


he ſhall be puniſhed, although the Infant or viher were not re- 
tained. 


390 


Bro. La- 
bourers 2. 


An 


(b) See the like, where an Infant of 10 
Years old was diſcharged of an Adion on 


(a) Note ; If it be in the ſame County, 
he ought to take Notice of the firſt Re- 


teiner at his Peril, but he is not ou- 
niſhable, if he be found Vogrant in ano- 
ther County. 17 E. 4. 5 18 E. 4. 5. ex- 
cept he procure his Departure; ard if ſo, 
he is puniſhable by the Statute; but if one 
retains a Servant, who has left his Maſter 
within the Term, or if one procures a 
Servant to depart within his Term, and 
after retains him, ſo that he has Notice, 
yet he is not puniſhable at Common Law, 
de Serviente abducto. 11 H. 4. 24. adjudged: 
Sed quere, and 9 E 4. 32. ſeems contr. and 
if one takes my Servant out of my Ser- 


vice, againſt my Will, tho' it be with the 


Servant's good Will, yet a general Writ of 
Treſpaſs lies, 


rhe Scat. ronty. if he had been 12 Years 
old; yet by Hanf. a \\ rir lies ay inſt a 
Stranger who takes him, 2 U. 4. 18, an 
Infant by Cuſtom may bind him\-If Ap- 
prentice, 9 H. 6. 8. and the Diverſiy 
agreed. Sec 21 H. 6.31, 33. 9 UH. 6.1% 
Stat. 5. El. of Labourers. ; 
(e) See where a Serva”t was but g Years 
old, in a Writ apainft him, and the Hul 
band and Wife who had retained him, te 
Infant was diſcharged, but the Husba"d 
and Wife pur to anſwer, and they plead 
that he was not retained by them, #" 
Iſſue taken, . 29 E. 27, bur as it cems 
to me, Finchden there takes a good "on 
z 
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An Infant by his Covenant ſhall be bounden to ſerve in Husbandry, 
although he may ſpend 40 Sbillings or 12 Marks by the Year. 

E And ſo a Gentleman by his Covenant ſhall be bound to ſerve, al- 
though he were not compellable to ſerve. For if a Gentleman, or (a) 
Chaplain, or Carpenter, or ſuch which ſhall not be compelled to ſerve, 
c. (b) yet if they covenant to ſerve, (c) they ſhall be bound by their 
Covenant, and an Action will lie againſt them for departing from their 
Service. 

And if a Man do retain one to ſerve him for 40 Days, and another 
doth afterwards retain him to ſerve him for a Year, the firſt Cove- 
nant is avoided, becauſe the Retainer was not according to the 
Statute. 

And ſo if a Man be retained to ſerve at every 'Time he ſhall be 
required, it is no Retainer according to the Statute, but a Covenant, 
if it be by Deed ; and without Deed it is void. 

G Anda Man ſhall not have an Action againſt an Apprentice upon his 
Departure, upon the Statute. 27 E. 3. 22. 

H And if a Man do retain one to ſerve him, and doth not expreſs for 
how long he ſhall ſerve him, he ſhall ſerve him for a Year; for that Re- 
tainer is according to the Statute. Co. Lit. 42.b. 9 H. 6. 7. 11 H. 4. 44. 
1 F. 3. 13. 27 B- $- 22. 

If a Man who is not to have any Servant, do retain one to ſerve 
him, Sc. the Retainer is void. 

| He who hath not ſufficient Lands of his own to occupy, ſhall be com- 
pelled to ſerve. a 

(d) And a Man may retain one for two or three Years, and it is 

15 And keeping from the Servant Meat and Drink, is a good Cauſe for 

his Departure from his Service. 39 E. 3. 22. 6 E. 4. 2. | 
And ſo for Battery ; or Licence to depart, is a good Cauſe of De- 

parture. | e 

The Lord may take his Villain out of the Service of another, (e) if 

he hath need of Servants, otherwiſe not. 19 R. 2. 50 E. 3. 22. X 

1 


ſity, if the Servant departs firſt, (where he teiner for more than a Year, be within the 
was never lawfully retained) there an A&- Statute. Vide infra. 
ion does not lie againſt him who ſhall after-= (e) 29 E. 3. 41. Reſolved. (1.) If a 
wards retain him; contr. if he be taken with Villain be forced by Diſtreſs to go to his 
torce, Sc. Attion lies, tho' he found the Lord, he ſhall be excuſed againſt - him 
Iitant Vaprant, ard retained him. 38 E. 3. who retains him. (z.) That tho' the Lord 
dee 12 H. 8. 10, &c. or his Feoffor have not been ſeiſed of the 
„A Writ does not lie on the Star. for Villain for 20 or 30 Years, yet he is not 
Departure of a Chaz lain who is retained enfranchiſed, but the Lord may take him. 
(0 lay Maſs. 10 H 6. 8. (3.) That the Villain may juſtify his De- 
) Sce accordant 11 I. 6. 1. but by parture, cauſa qua ſupra, by Attorney. See 
Martin, Qugre, if he be retained only 30 E 3.31. They were at Iſſue, whether the 
fv a Day, if he ſhall defeat the Covenant, Lord had need of the Service of the Vil- 
lupolivg the Requeſt to lerve is for a lain; and Green doubted if 'twas iſſuable. 
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Yea, See 9 H. 4. 12. the Lord had Occaſion for 
(©) Bur the Count ought to be ſpecial. his Service, and took him. See 19 R. 2. 
1 H. 4. 33. Aion on the Caſe 52. for taking his Vil- 


W) 29 £3. 27. "Tis deubted if a Re- lain. 
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Writ de Reſtitutione temporalium. 


If a Woman who is a Servant doth marry, yet it ſeemeth ſhe ought x 


for to ſerve (a). 


If the Husband and Wife be retained in Service during their Mar. 0 


riage, Oc. if they depart from their Service, an Action upon the Statute 


lieth againſt them. 46 E. 3. Bar. 214. 


£169.) 


If the Servant be drawn away, the Maſter may re-apprehend him, P 


and keep him in Spight of him. : 


If the Maſter's Wife do beat the Servant, it is good Cauſe for the Q 


Servant to depart and leave his Service. 
Note; A Reteiner by her is not within the Stat. 2 E. 4. 15. 


Writ de Reſtitutione temporalium. 


THE Writ of Reſtitution of the Temporalties lieth, in caſe a ſpiti- z 


tual Perſon be elected a Biſhop, and conſecrated, Ec. then he ſhall 


have this Writ unto the Eſcheator, &c. And fo it is of an Abbot or 


Prior, which is of the King's Foundation, and ought to have the King's 


Royal Aſſent, Sc. when he is elected and eſtabliſhed Abbot or Prior, 
(b) he ought to ſue a Writ to be reſtored unto the Temporalties; and 
the Form of the Writ for the Prior is ſuch : 


Rex Eſcheatori ſuo in Com Devon' ſa. Cum venerabil' pat' H. Exon' 


Epiſe* electionem nuper fad in Eccleſ. conventuali de P. de dilecto nobis in 


Cbrif fatre I. de C. Canonico ejuſdem dom” in Prior” loci illius, cui prins 


regium aſſenſ. adhibuimus & favorem, confirmaverit, ſicut per literas patentes 
ipſius Epiſcopi nobis inde directas conftat : Nos confirmationem illam accey- 
tantes, cepimus fidelitatem ipſius Electi, & temporalia prioratus prædic 


.Cpront moris eſt) reſtituimus eidem. Et ideo tibi præcipimus, quod eiden 
Electo temporalia prioratus prædict“ liberes in forma preditÞ. 


And by that Writ appeareth, when a Priory or Abbey is void which! 


4s of the King's Foundation, that they ought for to have the * 
Royal Aſſent to go to the Election; and after the Election made, the 
Biſhop ought to confirm the Election, and to certify the King thereof 
by his Letters, and thereupon the King to take his Fealty ; and he to 
grant this Writ to reſtore the Temporalties. 

And there is another Writ when the King granted only his Aﬀent to 
go to the Election, and to make the Prior without any Certificate mad 
before of the Election; and the Writ is ſuch : 

| | Rex 


(a) See contr. per Cur. 11 H. 4. 13. that Priore de Southwi k; and ſee the Charter of 


it is not lawful-to take her during the Eſ- King Jobn, Mat. Paris 3 52. Salva nbi © 


pouſals. 46 E. 3. Bar. 214. 7 R. 2. Treſ- heredibus noſtris _ Eccleſiarum & Monaft 
aſs 206. rior” Vacantium, 


intendentes abbati Electo. Rot. Parl. 1 E. 1. 3. M. 23, viz. not of Churches Appte 
M. 20. pro Abbate de Wells, and See there priate. 
pro £piſcopo Cant. Rot. Parl. 2 E. 1. M. 24. pro 


c.— Et Vide Que vac 


(b) And ſometimes it was by Mandate ſpectant ad Regem. 31 E. 3. Ayd de Roy 10% 
to the Tenants of the Abbey, c. quod ſint 19 E. 2. Quare Impedit 178. Rot. Clavſ. 6 E. 


—— 


Writ de Reſtitutione temporalium. 393 


Rex, Oc. Cum venerabilis pater, c. dilectum nobis in Chriſto fratrem 
C. de D. Canonicum ejuſdem domus in Prior” loci illius elect, cui electioni ꝓvius 
regium aſſenſum adhibuimus & favorem, in Priorem ejuſdem loci prefecerit & 
paſtorem, ſicut per literas patentes ipſius Epiſc' nobis inde direft nobis con- 
ſtat, nos præ fectianem illam acceptantes, cepimus fidelitatem ipſius præfecli 
& temporalia Prioratus pred”, &c. ut ſupra. 

And the Prior ſo elected and eſtabliſhed, may have a Writ out of 
the Chancery directed unto the Tenants of the Priory, that they do 
accept _ for their Prior and Lord, Ec. and that they be Atten- 
dants, c. . 

D And where the Prior or Abbot ought to have the King's Royal Aſſent 
to go to Election, and obtain the ſame, and afterwards make the Electi- 
on, and the Biſhop doth avoid it, and afterwards they ſubmit unto the 
Award and Arbitrement of the Ordinary, to name to them one to be 
Prior, &c. and make him Prior, and certify the King thereof by his 
Letters, the King thereupon may grant ſuch Writ, viz. 

Rex, Oc. Cum venerabilis pater I. Wint' Epiſc' Elect' nuper fat” in 
Eccleſ. S. D. juxta S. de dilecto nobis in Chriſto fratre T. de N. Canonico 
ejnſdem Domus in Priorem loci illius cauſavit ; & virtute ſubmiſſionis con- 
ventus loci pred” ſibi fatP de providend* eidem Prioratui de Prior” idoueo illa 
dice, dilectꝰ nobis in Chriſto fratrem I. de W. Canonicum ejuſdem Prioratus 
in Priorem loci illius præſecerit paſtorem, ſicut per literas patentes ipſius 
Epiſc* nobis inde direct nobis conſtat, nos cum eodem I. volent agere gratioſe, 
ceperimus fidelitatem didli I. & temporal Prior” illius prout moris eſt, reſtitui- 
mus eid. Fit ideo tibi præcip', Ec. ut ſupra. | 

And by that Writ it appeareth, that the Writ is of the King's ſpecial 
Grace ; for the King might lawfully refuſe the Eſtabliſhment of the 
Prior, becauſe he was not elected according to the King's Licence and 
Aſſent to the ſame, Cc. But yet the common Uſe is, that if they can- 
not agree in the Election, to ſubmit themſelves unto the Award of the 
Ordinary. 

: And there is another Form of Writ where the King grants his Royal 

Aﬀent to any Chapter to chooſe the Biſhop, and they chooſe one of 
the Chapter; and becauſe the Archbiſhoprick is void, the Guardian of 
the Spiritualties doth (a) certify that Election unto the King, and his 
Confirmation upon the ſame ; and upon that the King grants a Writ of 
Reſtitution, Sc. in ſuch Form: 

Rex, &c. Cum dile# nobis in Chriſto Prior & Capitulum Eccleſ. Chriſti 
Cant' Cod ſpiritualitat* Archiepiſcop* Cant' ſede vacante, eleclionem nuper 
celebrat” in Eccleſ. Cathedr. movend de diſcreto viro magiſtro H. de H. 
Archidiacono induend”, & Canonico ejuſdem Eccleſ. in Epiſe* loci illius, cui 
pris Regium aſſeuſum adbibuimus & favorem, confirm ficut per Literas patent 


"i n 2 & capituli nobis inde directas nobis conſtat, nos confirmationem, 
c. ut ſupra. 
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(a) See this Certificate by Letters of the Metropolitan, with a ſpecial Coneluſi n, 
(forbidding any to ſay) the Contrary. 21 E. 3. 40. 
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unto the Election, and to certify the ſame Election unto him again, and 


certify the King thereof. in the Chancery. And the Writ of Dedimus 


> tientes paupertati dilectarum nobis in Chriſto ſupprioreſſæ & monialium Pri- 
rat de B. vacantis per mortem bone memoriæ M. nuper Priori ſſæ loci illius, 


| fidelitate predic _ cum illam ceperis ſub ſigillo veſtro diſtine & aperte reddas 
certiores, mittens nobis tam literas ipſarum ſupprioriſſe & monialium, quan 


Writ de Reſtitutione temporalium. 


And before the Statute of Præmunire, the King might ſeiſe the Tem. E 
poralties of the Biſhop, if he came to the ſame by Proviſion of the Pope; 
but now he ſhall forfeit all his Lands and Goods by the Statute of 
16 R. 2. | 

And it appeareth by the Regiſter, if a Biſhoprick of Ireland be void, G 
that they ſhall ſue to the King here in England to ga to Election of an- 
other, and after the Election made, they ought to have his Royal Af. 
ſent to that Election, upon Certificate of the Election to the King. And 
thereupon a Writ ſhall be out of the Chancery here to the Chief Ju. 
ſtice of Ireland, or his Lieutenant, rehearſing the whole Matter, com- 
manding him to take the Bifhop's Fealty; and to reſtore to him the 
Temporalties; but now the Courſe in Ireland is to make fuch Writs 
there in the King's Name, but the King doth nominate the Biſhops 
there, and alſo in England; and then the Chapter ſhall chooſe him whom 
the King hath nominated unto them ; and thereupon the Writs are made 
of Courſe. | | 

But how and in what Manner Archbiſhops and Biſhops ſhall be elect- 4 
ed, nominared, preſented, inveſted and conſecrated unto the - Dignity 
of an Archbiſhoprick or Biſhoprick ; ſee the Starute thereof made 25 U. 
8. cap. 2. N 


And the King may give Power to another, to give his Aſſent to go B 


thereupon to take the Fealty of the Abbot, Prior or Biſhop, and to 


poteſtatem ſhall be ſuch: | 
Rex dilecto ſuo I. de C. Conſtabulario ſuo caſtri ſui de A. B. ſal'. Compa- 


cui licentiam nuper conceſſimus eligend', ac volentes ipſarum laboribus E ex- 
penſ. parcere, gratioſe dedimus tibi poteſtateriz prebend aſſenſum regium vice 
noſira electioni de futura Prioriſſa in dia Eccleſia fadta ſeu in proximis fa 
ciend. Ft cum clectio bujuſmodi per literas patentes ipſarum ſupprioriſſs 
e monialium cum ſigillo capituli ſit ſignatas nobis inde directas, tibi fuer 
preſentata ad bujuſmodi aſſenſum loci Diœce ſano per veſtr' literas ſignificant, 
ut quod ſuum eft ulftrius excquatur, necnon ad recipiend' fidelitat' nomine 
noſtro ejuſdem Prioriſſe, ſi contingat electionem prædictꝰ Canonice confirmar!, 
tibi inde per literas patentes ipſius Diaeceſani nobis inde directas _— 
E5 ideo tibi mandamus, quod circa premiſſa facias in forma pred”, & nos de 


literas ipſius Diœceſani ſupradia. Teſte, Ec. ut ſupra. 

And if the Dean and Chapter go to the Election of the Biſhop with- C 
out the King's Aſſent, and certify the ſame to the King, the King may 
chooſe whether he will aſſent to the Election or not; and if he vil 

ive his Royal Aſſent to the ſame, then he ſhall ſend a ſpecial Writ to 


ery Perſon to take Fealty of him; and the Writ in the Regiſter is 
uch: 


Rex 


Writ de Reſtitutione temporalium. 


Rex dilecto & fideli ſuo I. Fuftic* ſuo Hibern* ſalutem. Cum dilocti nobis 
in Chriſto Decanus & capitulum Eccleſ. de B. vacan nuper Eccleſia ſua 
predict per mortem bone memor Lucæ nuper Epiſc loci illius dilect' nobis in 
Chriſto M. I. Decanum Eccleſ. predi in ſuum Epiſcopum elegerunt & paſto- 
rem, k nobis per ſuas patentes literas ſupplicaverunt, ut Electioni regium 
offenſum adbil ere dignaremur: Nos licet idem Decanus & Capitulum prius a 
novis Eligend* licent non poſtulaverint, ut eſt moris, volentes tamen eis hac 
vice grac facere ſpecialem, eidem Electioni Regium aſſenſum duxerimus adhi- 

' bend”; Nolentes, quod quamvis ipſi huljuſinodi licentiam minime poſtulaver* 
moleſtentur in aliquo ſeu graventur: Volentes inſuper eid Elefo ut ipſius 
precat* laboribus & expenſ: grac* fac uberiorem, Vobis dedimus poteſtatem, 
quod fi contingat Election hujuſmodi per loci metropolitan” Canonic* confir- 
mari, & vobis inde per literas patent loci ipſius Metropolitani nobis inde di- 
re conſtiterit, tunc fidelitat” ipſius Electi nobis debitam in bac parte noſtro 
nomine recipiatis, & ei temporalia Epiſcopatus illius prout moris eſt reſtit' fa- 
ciatis vice noſtra, receptis prius ab Epiſcopo Ele# literis ſuis factis ſigillo 
ſuo, Sc. & ſigillo capit” ſur fignatis, quod gratia noſtra, quam eidem Electo 
ad preſent” ex mera liberalitate noſtra fecimus, nobis vel beredibus noſtris nou 
cedat, Oc. Teſte, Ge. 


Licenſe to go to Election. 


T HE Form of the King's Licenſe to go to Election is thus (a): 

Rex dilecbis ſibi in Chriſto Priori & Conventui Monaſter de Burg 8. 
Petri ſalut'. Ex parte veſtra nobis eft humilit“ ſupplicatum, ut cum Eccleſia 
veſtra predida” per mort” bon memorie W. ultimi Abbatis loci illius paſtoris 
ſt ſolatio deſtituta, alium vobis eligendi in Abbatem & Paſtorem ejuſdem do- 
mus licentiam vobis concedere dignaremur, nos precibus veſtris in hac parte 
ſavorabiliter inclinati, licentiam illam vobis tenore præſen duximus concedend”, 
mandantes quod talem vobis eligatis in Abbatem 9 Paſtorem, qui Deo de vo- 
tu Eccleſ. veſtr” præd' neceſſarius, nobiſque & Regno noſtro utilis & fidelis 
exiſtat. In cujus rei, &c. | | | 
: And when they have made their Election, they ought to ſue a Writ 

to have the King's Royal Aſſent to that Election, and that Aſſent 
= = made by Writ, directed to the Biſhop of the Dioceſe, and ſhall 

uch: | 

Rex venerabili in Chriſto Patri P. eadem gratia Epiſe* Linc' ſalut'. Ki- 
atts quod Elect ioni nuper fat?” in Eccleſ. conventuali Monaſterii de B. veſtre 
Dieceſ. vacan per mortem bone memor W. ultim* Abbatis loci illius de M. 
ſibprior ejuſdem domus vel de fratre B. Monacho ejuſdem domus in Abbatem 
ius Regium aſſenſum adbibuimus & favorem, & hoc vobis tenore preſen' 
/qnificanus, ut quod veſtrum eſt in bac parte exequamini. | 


Eces (a) And 


4) See Rot. Pat. 1 E. 1. M. 4. Eleflio Abbatem loci Dictceſan', And note ; this was 
"ata eo quod Licentia Regis non ſuit requiſita, in Ireland. 
de concilio Regis Epiſcopus Dunelm prefecit 
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396 Mirit of Decies tantum. 


(a) And the Abbot, when he is made Abbot, may ſue Letters Patent, F 
directed to his Tenant, reciting how he is made Abbot, and how the 
King hath reſtored to him the 'Temporalties, commanding them that 
they be attendant upon him as their Lord. 


Writ of Decies tantum. 


1151. HE Writ of Decies tautum lieth where any of the Jury who is 4 
21H. 6. 52. ſworn, taketh of the one Party, or of the other, or of both, to. 
5E. ++ give their Verdict, Sc. Then he who will may ſue this Writ, for it is 
1 an Action popular. And the Writ of Decies tantum lieth againſt all 


of the Party the Jurors, although they ſeverally take Sums of Money, as ſome more, 
is not good ſome leſs. 
againſt the 


King. 40 E. 3. 33. 44 E. z. 36. 36 H. 6. pl. 1. and fol. 28. 
1 And Decies tantum lieth againſt an Embraceor, if he take Money, as 
As . well as againſt a Juror, otherwiſe not. 

—_ = by FE , a 3 
his Companions to paſs with the one, or the other, becauſe he is perſuaded in Conſcience with him. 
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Co.Lit.369a. (b) And an Embraceor is he who cometh to the Bar with the Party, B 
* 5 . and talketh in the Cauſe, or ſtandeth there to Survey the Jury, or to 
= fon ate put them in Fear; but the Lawyers may plead in the Cauſe for their 
tornies Fees, but they cannot labour the Jury, and if they take Monies fo to 
| do, they are Embraceors. 
37 H. 6.31. And the Decies tautum doth not lie againſt the Embraceor, if he em- C 
ny "if brace and take no Money; for he ought to take Money, and alſo em- 
5 H. 6. 4 brace, if the Action be maintained. | 
And Decies tantum lieth againſt the Jurors, altho* they do not give 3 
21 H. 6. 20. Verdict, if they take Money; and ſo if they give a true Verdict, a 
Decies tantum lieth if they take Money. 
29 H. 6. 544 And a Decies tautum may be ſued againſt the Jurors and Embraceors, D 
41 E. 3. 5. and it may be ſued againſt the Juſtices of N, Prius by Bill, and it 
3. 33. may be adjourned from them in Banco. And the Form of the Writ 51 
41 E. 3.9. ſuch: | 
Rex Fuſ? ſuis de Banco ſalut”. Cum in Statuto noſtro apud W. anno ng 
ni noſtri v. edit inter alia ordinat* ſit & ſtatut' quod fi aliquis jurator in 
aſſ. jurat' vel inquiſit* capiat de una parte vel de alia, & ſuper oc debit 
convinc*, quod extunc non ponat in aſſ. juratis, nec inquiſit, 2 _ a” 


. . : yes any 

(a) Note ; The King may at this Day (b) If an Attorney promiſes or giv” 
ereate a Ei hop fer annulu & Bau, or by 2 to the Jury, it 1s — | 
Letters Patent. Mich. 13 Fac. I. B. R. Rot. ow able; but a Decies taniwm = 7 
195, or 151, adjudged, ie againſt the Jurors for ſuch Take: a 


H. 4. 15. Vith 


Writ of Decies tantum. 397 


nittatꝰ priſon, & ulterius redimat” ad voluntat' noſtr', ac S. & W. nuper in Certain Ju- 
quadam inquiſit' inter A. petent” & R. tenent* de uno meſuag* cum pertin rors too 

in N. coram vobis in banco pradi# capiend* poſiti, tam de prædid“ A. — mtg 
quam de pre fat R. contra formam Statuti prædic“ (a) ceper' ut accipim” : their verdig 
Nos ſtatut illud inviolabiliter volent” obſervari, wobis mandammns, quod voca- without any 
tis coram vobis pref. W. & S. fi vobis conſtar* poterit ipſos in inquiſit' præd Covenant 
poſutos fuiſſe, & tam de prædict A. quam de præ ſat R. cepiſſe, ut prædict —— 
eft, tunc inſpecto Statuto predic ulterins inde faciatis quod de jure & ſecun- Nlark, and 
dum formam Statuti præd fuerit faciend”. Teſte, Se. were thereof 


convict by 
Verdift, and fined each a Mark; ſo note that is out of the Statute, and there was no committing him 
to Priſon, 39 4 19 Brion. Decies tantum, 15. 8 H.6. 9, & 10. OY is no Plea in Decies tantum * 
But he ought to ſay that he took no Money. 6 E. 4. 5. For in a Writ of Maintenance he mult ſay 
he did not maintain. 


7 And upon this Writ the Juſtices ſhall make Proceſs for the King a- 
gainſt the Party, which Writ ſhall be a Pone (as ſeems) to attach him 
to appear, and to anſwer the King for the ſame; and there is another 
Form of Writ for the Party thus: 
Rex Vic, Sc. $i W. H. fecerit, Sc. tunc pone, Oc. I. S. I. F. & W. 38 Alf. 3. 
K. Oc. quod ſint coram nobis a die S. Michael' in tres ſeptimanas ubicunque 
tunc fuerimus in Angl' ad reſp' tam nobis quam pref. W. H. quare cum in 
Parliament” Domin* Ed' nuper Regis Angliæ, Sc. apud Weſtm' anno regni 
ſu triceſimo octavo tento, inter alia concordatum exiftat, quod fi aliqui jura- 
tres in Aſſiſis, juratis & aliis inquiſitionibus capiend' inter nos & partem, 
cel partem & partem, quicquam capiant per ipſos vel per alios de parte con- 
ue rent is vel defendentis pro veredicto ſuo dicendo, & ſuper hoc per proceſſum 
m quhο,,md articulo de Furatoribus anno regni ejuſdem avi noſtri triceſimo 
quarto facto ordinat' conviucat', five ſit ad ſectam partis que pro ſeipf. vel 
pro nobis, aut alterius cujuſcunque perſons proſequi voluerit, ſolvat quilibes 
juratorum predic decies tantum quantum ipſe recepit, & habeat ille qui 
faciat ſectam, unam medietat' & nos aliam medietatem. Et quod omnes im- 
lraciatꝰ ducend vel procurand* tales inquiſit* in patria pro lucro vel proficuo 
capiend” puniantur eodem modo E forma ſicut juratores, & ſi jurator vel im- 
braciator ita convidus non habeat unde in forma predit? ſatisfaciat, ba- 
teat priſonam unins anni, prout in ordinatione illa plenius cont inet”, prædict | 
. S. I. F. & W. K. juratores in quadam inqui ſit fui 3 
J aq quiſit que nuper ſum fuit & Exception 
eapta coram FJuſt ic Domin” Ric' nuper Regis Angliæ ſecundi poſt conqueſtum, was taken 
4e banco ap, Weſtm' per breve ipſius nuper Regis de record” inter R. F. for Want of 
C predic W. H. de averiis ipſius R. captis & injuſte detentis ut dic“ po- the Words 
15 1 ae > B09 "of . . 5 . 5 ( grave dam- 
ſtr, pro weredi ſo in bac parte dicend ac pref. W. D. de L. I. imbraci- c.] 
"ves cjuſde u Jurat' ad eam ducend* & procurand de pref. R. diver. pecu- and difal- 
i nar” fun £2 alia dona apud vilam Weſtm' ceperunt, in noftri contemptum, lowed, being 
C ipſrs H, grave damnum, & contra formam ordinationis predit?, & habeas 1 
eee plegiornmy & hoc breve. An Ambidexer is that Juror or Em- 41 P. pe De- 
braceor, who taketh of one Part and the other, to reſtore ten Times as cies tantum 12 
much, Sc. See Statute of 2) E. 3. c. 3. 33 E. 3. c. 8. 38 E. 3. c. 12. 
Writ 
grave damnum & noſtri contemptum, Plaintiff, becauſe it is an Adtion popular, 
laying ad grave dampnum of the 21 UH. 6. 54+ vide infra H. 


a) A1 
v:thout 
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(172. 


47 E. 3. 9. 


30 Aſſ. 5. 
Br. Cha m- 


perty 7. 


Br. Champ. 
7. Fitz. 11. 


E. nuper Rex Angliæ, Sc. ad emendat ſtatus populi regni ſui conceſſ. ordi. 


Writ of Champerty. 


= E Writ of Champerty lieth, where a Man by Covenant or 4. n 
greement made by Writings or by Word, agreeth to have Parcel 
of the Thing or Land, or Debt which is in Suit, that ſhall be recover. 
ed, if he do recover, to maintain and aid him in the Action, and in the 
Manner for which he ſueth. (a) Then he who is grieved ſhall have 
this Action againſt him who maintaineth the Suit for the ſame Intent; 
and the Writ is ſuch: | | 

Rex Juſtic ſuis de banco ſalutem. Cum inter cæteros articulos quos Dom 


nat ſit, quod nullas miniſt” ſuus, nec aliquis alius pro parte rei que eſ in 
placito habenda, negotia que ſunt in placit” ſibi aſſumat manutenend', nec ali 
quis jus ſuum ſub hujuſm” convent alteri dimittat ; ac L. placit loquele que 
eſt coram vobis per breve noſtrum inter A. petent' & B. tenent de uno meſ- 
ſuag cum pertinent” in I. pro parte ejuſdem babend jam (b) aſſumpſerit 
manutenend contra form ordinat prædidt ut accepimus : Nos urdinat' illam 
volent* inviolabiP obſery* vobis mandam quod inſpecto tenor ordinat prædid 
alterius inde fieri fac quod de jure & ſecund form ordinat præd' fuerit fa- 
ciend'. Teſte, Oc. | 

(c) And upon that the Juſtices ſhall award an Attachment againſt 3 
the Party out of the Common Pleas, Ec. returnable at a certain Day. 

And this Suit ſhall be ſaid the King's Suit; but yet the Party may ſue (5 
an original Writ out of the Chancery againſt him who purchaſeth Par- 
cel of the Land depending the Plea, c. And the Statute which giveth 
the Action, is the Statute of Articuli ſuper Chartas, cap. 11. (d) which 
willeth that no Miniſter or other for Part of the Things which are in 
Plea, take upon him any Matter which is in Suit; nor none upon any. 
ſuch Covenant ſhall give up his Right; and if any do ſo, and be at- 
tainted thereof, then ſhall be forfeit unto the King ſo much of his 
Lands and Goods of the Taker, as doth amount unto the Value of the 
Part he hath purchaſed by ſuch Taking upon him. 

And by thoſe Words it ſeemeth that he, who loſeth his Land pendant 
the Suit, or giveth Parcel thereof pendant the Plea, to the Intent aforc- 
ſaid, ſhall be puniſhed as well as he who is the Purchaſor. 30 Af 15. 
cont. F. Champarty 5. cont. 

Auno 30 E. 3. Lib. A It is no Plea to ſay he did not purchaſe pen. 


dant the Plea; by which it ſeemeth if he purchaſe before the Writ __ 


(a) See 12 E. 3. Cham Where the c) Note; Proceſs of Outlawry u n 
King ſued a Wra of or 1. Oc. Fr onasro th but not in a Writ of Con- 

(b) Without alledging that the Party ſpiracy. 22 H. 6. ). 6 th 
had maintained in the Wrir, for that the (d) See 29 H. 6. 30. It is doubted if the 
Writ is ad dampnum; Note, The Juſtices Writ lies in this Caſe ; for it is not war Nelar 
may amend a Writ direded to them. but ranted by any Statute. ch 
not a Writ directed to the Sheriff. 22 H. 6. 7. 


Writ of Champerty. 399 | 


to maintain, Cc. that he ſhall be puniſhed, Ec. by the Statute ; tamen Fitz. Cham. 
nere. For 19 R. 2. Champerty 15. it is holden by all the Court, that if a '3. 1 
an bargain for any Lands by Deed, and afterwards an Action is brought 3 ons 
for the ſame Land, and afterwards pendant the Plea he maketh Eſtate to 46;. ac. 
him, to whom he made the Bargain, that it is not Champerty. 
A Surrender made by him in the Reverſion pendant the Plea is not 17 E. 2. 
Champerty. _—_— 
And if a Man purchaſe Land bona fide pendant the Writ, and not to Champ. 8. 
maintain, it is not Champerty. 21 E. 3. 10, 52. 50 A 3. 17 E. 2. 22 E. 3. 10. 
Champerty 6, 14. : Br. Cham. 4- 
And a Diſſeiſor in an Aſſiſe ſhall have a Writ of Champerty, if the a= To 
Diſſeiſee grant Part of the Land by Covenant to maintain, Oc. 32 E. 3. Chas a, 
Champerty 6. cont. 14 H. 6.7. 1 Inſt. 21. 4 B. 3. Champerty. 7 E. 4. 12. 
Litt. 4. cont. 6 E. 3. 33. Nat. Br. 180. 
And a Man may give to his Son in Frank-marriage, or for Life, and 
it ſhall not be ſaid Champerty, for the Statute in the End thereof is 
in ſuch Manner. But that is not to be intended, that a Man may not 
give Counſel Fees for their Pleading. Dyer 301. 274. Bro. Champerty per 
tot. 17 E. 2. Champerty 14. Nat. Br. 180. B. 
| And in a Writ of Champerty, 17 E. 2. where the Writ did abate 
for falſe Latin; the Defendant was put to anſwer the King's Suit for the 
lame Matter. 
And if a Man grant a Rent out of the Land, pendant the Suit for 
the Land, the ſame is Champerty, although that that Rent is not as a 
Demand, Oc. 
| And Champerty lieth as well upon Covenant made by Word, Sc. as Ant. 171. 
fit were made in Writing to have Parcel of the Thing, Ec. 30 Aſſ. 15. 
And if the Covenant be to have a Rent out of the Land of another 
rhich is not in Suit, it is not Champerty. But if he do maintain, Ge. 
be ſhall have a Writ of Maintenance againſt him for the ſame, but not 
a Writ of Champerty. 
\ And if the Officers of the Court do maintain any Plea pleaded in 
tneir Court to have Part of the ſame, or other Profit by the Recovery 
n that Action, the Party grieved ſhall have ſuch a Writ : 
Rex Vic, &c. Si R. & M. uxor ejus ſecer, Ec. tunc pone, c. I. G 
V. al civitat noftre Winton' W. & W. quod ſint coram Fuſtic', Ee. 
tfenſ. quare cum de Communi conci! regni noſtri proviſum ſit, quod nullus 
"niſter noſter vel aliquis alius manuteneat placita, quere! vel (a) negotia, que 
r in curits noſtris, vel alibt de terris & tenementis, aut aliis rebus quibuſ= 
auque pro parte rei petit” vel alio proficuo, per convem fact inde habend', 
nec 


(i) Nete; If one gives Money to ano- ſhew and produce Evidences, Sc. where 
= o purchaſe an Appeal, this is not the Grantee is impleaded, though no Vou- 
"#\ntenance ; contra 1 R. 2. c. 4. if he cher or Warranty of Charters be ſued a- 
"ay it after the Appeal purchaſed, per gainſt him: So a Servant or Couſin to the 
Varkham. 3 H. 6. 34. and one cannot Tenant may maintain generally. 11 H. 6. 
(nan another, except there be ſome 41. and in an Appeal by a Servant the 
l clation between them; and therefore in Maſter may retain Counſel, pay Fees, &c. 
en Cale the Grantor or the Grantee may with his own proper Goods, Ec, and ſo 


may 
4 
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nec aliquis jus ſuum ſub bujnſmod! convent” alteri dimittat, præd' 1. 63 w 
W. & W. quoddam placit' freſcæ forc* quod eft coram Major & dic hip 
civitat' predic? inter S. & A. Axor cjus petent” & pref. R. & M. tenentss ge 
uno meſ. cum pertin in civitat præd pro parte tenementi predif® & ty 
Proficuo inde habend* per convention* jam aſſumpſerint pro pref. S. & A 
manutenendis G manntenent, ad (a) grave damnum ipſorum R. & M. G cy. 
tra formam Stat predi? & habeas, Ec. 


Writ upon the Statute, That none be Vietualler for the 


Time that he is Mayor, or Sheriff, or Head-Office 
of a Town or Borough. 


OTE, That by the Statute of York, no Victualler ſhall uſe the 9 
Occupation, to ſell Victual or Wine in Groſs or by Retail, ſo long 
as he is in Office in any Town, Borough or City, to keep the Aſſiſe of 
Bread and Wine, upon Forfeiture, c. If a Man who is a ViRualler 
be choſen to be Mayor, Sheriff, or other Officer of a 'Town, Borough 
or City, who by Reaſon of his Office is to keep the Aſſiſe; by the Sta. 
tute of 3 H. 8. cap. 8. it is ordained, 'That two diſcreet Perſons of the 
ſame Town, Sc. who are not Victuallers, be choſen and ſworn to affiſe 
the Aſſiſe of Bread, Wine, and Victual, during the Time that he is 
in his Office, and then, after the Price aſſeſſed of Wine and Victual, 
for the Time, it ſhall be lawful for him who is choſen Mayor or Sheriff, 
to ſell Wine and Victual for the Time that he is Officer. But that! 
Statute doth not extend to London, York, or Coventry, to ſell or retail 
Wine or Victual, but in Groſs they may. And by the Statute of 
6 R. 2. cap. 9. That Victuallers be not choſen to the Office of Judge 
in Towns or Cities, but for Want of others, then he ſhall not fell Vic- 
tuals upon a Pain of Forfeiture. 
But it appeareth by the Statute of 3 H. 8. what Things he may do. 
And if any Man in London, Jork, or Coventry, or other Place, offenc 
againſt thoſe Statutes, then he who is grieved may ſue a Writ directed 
to the Juſtices of Aſſiſe, commanding them to ſend for the Parties, and to 
do Right, &c. Or the Party grieved may have an Attachment again" 
the Officer, Mayor, Sheriff or Bailiff, who offend contrary to the St. 
tute, to appear before the Juſtices in the King's Bench, or oy 
| ing 


* 


may the Son for the Father: So Giving of bour the Jury; yet it is Maintenance, 
Money, c. to a poor Man by Way of though he does not labour the Jury: Sec 


Alms, &*. is no Maintenance; yet to ſtand 
with a Stranger at the Bar is Maintenance. 
21 H. 6. 16. So it is for a Stranger to ſhew 
to the Jury the Truth of the Matter, or 
to ſay that he will ſpend 20 5. for J. 5. 
though he does not give any Money to la- 


22 H. 6.5. 2 

a) Note; If he ſhews any Maintenadce, 
it ſhall be ſaid to be Maintenance pen4”» 
the whole Plea, although it be only & Han 
ſient AR. 22 H. 6. 6. per Cur + 


Writ upon the Statute, &c. 


King in the Common Pleas, to anſwer the Matter. And the Form of 
the Writ unto the [uſtices of Aſſiſe is ſuch : 


Rex dile#® & fidelibus ſuis A. & B. Fuſtic ad aſſiſas in con tali capiend' 
offien ſalutem. Cum ad communem utilitatem populi regui noſtri ſtatutum ſit, 
quod nullus miniſter in civitatibus, nec in burgts, qui ratione officit ſui debeat 
cuſtodire Aſſ de vinis, ſeu de victualib' dum fit intendens bujuſmodi officio, 
merchandizet de vinis nec de vittualibus in groſſo nec ad retalliam. At jam 
R. de B. nobis dederit intelligi, quod S. & M. ballivi ville trædict & qui= 
dim lit ballivi iu dicta villa de S. exiſtant, qui ratione «fficit ſut hujuſmodi 
Aſiſam cuſfrodire debent in eadem villa, vina & vittualta in groſſo & ad re- 
talliain vendunt, contra ſormaim Statuti prædict“: Nos, ſi ita fit, remedium 
in hac parte appont volentes, Vobis mandamus, quod audita inde querel: 
predict R. & vocatis partibus coram vobis, eartumque rotionibus bine inde 
auditis, & inſpetto tenore Statuti preditt* eidem R. tam pro nobis quam pro 
ſeipſo ſuper hoc debitam juſtitiam fieri faciat , prout ſecundum Statutum pred” 
foret faciend*. Teſte, Ec. 

And if the Action be brought upon the Statute of Vt, then he 
who ſueth the Action ſhall have the third Part, and the King ſhall have the 
Reſidue of the Victuals which is forfeited. And alſo the Form of the 
Writ of Attachment is ſuch : 

Rex Vie Ebor' ſalitem. Pone, Ec. P. de T. de Richmond' nuper ball” 
% Richmond* quod fit coram nubis, &c. oftenſ. quare cum ad commune 
utilitatem regni noftri Angliæ de communi concilio ejuſdem regui concordat” ſit, 
nod nullus miniſter, &c. ad retalliam ſub forisfadura eoruudem; predict 
P. dum bal dict ville de Richmond? extitit, de viuis E oliis victualibus 
tiverſis ad valeucium centum librarum in pradit?® villa Richmond' tam iu 
groſſo quam in retallia pluries merchaudizavit, & ea ibidem vendidit, ut dici- 
% in moſtri contemptun maniſeſtum, & difti populi noſtri grave dammuin, de 
contra formam ordinationis ſupradit?” & babeas, Sc. Tete, Ec. 


Writ upon the Statute of Articuli Cleri, that he do not 


diſtrain in the Glebe of Parſons; nor in the King's 
Highway. 


{T\'HE Writ that no Diſtreſs be taken in the Glebe Land of the Par- 
ſon by the Sheriff or other Officer is grounded upon the Statute of 
Arrienti Geri, cap. 6. By which Statute it appeareth that the Sheriff 
nor other Officer, ſhall (a) not _ in the King's Highw@, nor 
FFF in 


) See where a Daily by Warranty on the Dean and Chapter brought a general 
i LCommithon out of the Exchequer to levy Writ of Treſpaſs ; and for thet he took it 
Sum certain on the Dean and Chapter by Virtue of a Commiſſion and Grant, tho” 
on a Tax granted to the King, di- nothing had been due; yet he ſhall not be 
trained in Parcel of the Parſonaye of the ſaid to come vi e armis Ef contra pa em, 
urch of X. which was a Sanctuary, and and therefore the Plaintiff ought to 8 

f 4120 


40¹ 


40² Maãrit upon the Statute of Articuli Cleri, &c. 


in the Glebes of antient Times given to Rectories, and if any Sheriff 
or other Perſon do contrary, then he who is diſtrained may ſue this 


| Writ. | : 
x see Marlb. And if a Lay-perſon be diſtrained in the King's Highway, Ge. he F 
| cab. 55. ſhall have an Action upon the Statute of Marlebridge. But a ſpiritual 


Vi. 17 E. 5: Perſon ſhall have his Action upon this Statute. But by the Statute of 

3 Marlebridge the King's Officers may diſtrain in the Highway. And after 

party may the Writ delivered to the Sheriff, if he be diſtrained again, he ſhall have 

Reſcous. an Alias and Pluries, and thereupon an Attachment. And this Writ is 
| in it ſelf a Prohibition to the Sheriff; and the Writ is ſuch: 

Rex Vic, ſul'. Cum in Articulis Prælatorum & Cleri Regni noſtri per 
Doin” Edw' nuper regem Angl' avum noftrum, de afſenſu procerum & magna. 
tum regni noſtri conceſ]. contineatur, quod diſtrictioues non faut ſuper Ref. 
res per Vic ant alios miniſtros noſtros in via regia, aut in feodis quibus lin 
Eccleſ. fint dotat', ac jam ex gravi querela dilecti nobis in Chriſto All atis 
de Valle regali perſoua Eccleſ. de K. intellexerimus, quod tu colore officii tui 
terras & tenementa que ſunt de dote & feodo ejuſdem Eccleſ. apud K. nuper 
ingreſſus fuiſti, & prefatum Abbatem in terris & tenementis predict? 
graviter diſtriuxiſti, & inde diſtriugere non deſiſtis, in ipſius Abbatis prejy- 
dicium & libertatis Eccleſiaſtic.e leſion” manifeſtam, & contra formam aitt- 
culorum pra dies: Nos libertates Eecleſiaſticas illeſas obſervare wvolentes, Jil. 
precipimus, quod diſtrict iunes aliquas in terris & tenementis que ſunt de dite 

[194.] prædictꝰ Hccleſ. nullitenns facias, nec quicquam quod in libertatis Rccleſſaſi 
. ce lefionem aut enervationem articulorum preeditt” cedere valeat attemtietis, 
& diſtrictionem, fi quam prefat” Abbati in feod Eccleſ. ſue præd ut pred 

eft, feceris, ſine dilatione relaxes eidem. Teſte, Ec. 

And it ſeemeth, That the Party who is diſtrained in the King's High-“ 
way, or the Parſon in the Glebe of his Church, ſhall have an Attach— 
ment againſt the Sheriff, or other who diſtrained, although they never 
ſued out before this Writ of Prohibition to the Sheriff; becauſe that thc 
Statute is a Prohibition it ſelf to the Sheriff, Oc. 

And by the Statute of Articuli ſuper Chartas, cap. 12. The Sheriff! 
ought not to make exceſſive Diſtreſs fer the King's Debt, nor diſtrain 
the Plough-Cattle, if he can find others. And if the Party will find 
Sureties to the Sheriff to pay the King's Debt before the Day of thc 
Return of the Wrir, the Sheriff ought to deliver back the Cattle. And 
if the Sheriff do otherwiſe than is expreſſed in the ſaid Statute, the 
Party upon that Statute ſhall have Attachment againſt him, or he may 
ſue forth a Writ to inhibit the Sheriff that he do not diſtrain contrary 
to the Form of the Statute; and the Writ is ſuch : 


£2 
— Rb TIE 


— * S 
— —.— ä eh — — . 
2 — . 7§70¼¾. . 7⅛˙⅛ꝛxßT . ͤ —— C—_— — ——_— C = — 
- — " — - — ” 


— - [DIAS +... ow, — 


4 — — 


' 
[ 
[ 
1 
4 
ö 
j 


- 


Rex 


aiced himſelf by a ſpecial Writ, or atleaſt loſt by the Prior, and that a Precept from 
by a Replevin; and the Plaintiff togk no- Sheriff came ro the Plaintiff, commands 
thing by his Writ. 26 E. 3. 70. and fo note him te levy it, &c. and that he ente, 
the Liberty of the Church is not exempred ©, tor that he could not find ary | ire 
from temporal juriſdiction. Sce in the elſewhere, . and the Writ was abate” 
like Caſe, where in Treſpaſs contra parem, for that Caiile, i. e. it not being contra 7* 
for diſtraining in a Sanctuary, the Defen- ce, 28 E. 3. 97» 

cant juſtifies as the King's Daily, tor Iilues 


A 
— 


Writ upon the Statute of\ Articuli Cleri, c. 403 


Rex Vic Derb' ſalutem. Cum inter cæteros articul* quos celebris memoriae 
Dom? Edw' quondam Rex Angl' avns noſter, ad emendat' ſtatus populi regui 
ſui ordinavit, contineatur, quod nimis graves aiftrift” non capiantur pro debie 
tis noftris. Et ſi debitor poſſit invemre ſufficient* ſecuritat* pro debit? il 
nſque ad uuum diem infra diem Vic quod diſtrict' hiljuſinodi interim relaxetur : 
ili precipimus quod fi I. de W. invener” tibi ſufficient? ſecuritat' de reſpond” 
nobis ad preximꝰ proferum tiuum de centum ſelid per quos finem fee nobis coram 
Fuſtic' noſtris de banco pro licenc* concord” in uno brevi de conventione, & 

us ab ip per ſum” Scaccar* uoſtri exigis, ut dic“, tunc diftrifioni quam eidem 
. facts occaſione prediet interim ſuperſed' per ſecuritatem ſupradiftam & 
habeas ibi hoc breve. Teſte, Sc. 

And there is another Form of Writ in ſuch Caſe, thus: 

Rex Vic', &c. quod nims gravis diſtrictio non capiatur pro debits naſtro, 
nec nimis remot* ducatur. Et fi debitor invenire paſſit ſufficient” & compe- 
tent” ſecuritat' de debito illo uſque ad unum diem infra diem Vic! infra quem 
debitor ſibi ide remedium acquirere valeat, vel alias de debito illo ſ[atisfac', 
quod diſtri bujuſmodi interim relaxetur : Tibi precipimus quod ſi I. de T. 
quem pro oo ſolid* nobis ſolvend” de exitibus ſuis coram nobis, & alibi coram 
Juſic noſtris forisfat virtute ſum” Scaccarii noſtri tibi direct“ diſtriugis, ut 
dic, invenerit tibi ſufficient” ſecuritat” juxta formam articulorum predict“ pro 
devito pre dittꝰ uſque ad unum diem infra diem tuum, ad quem tu teueris inde 

conputar', tune diftriticnem, fi quam eidem I. occaſione premiſſ. fieri feceris, 
interim relaxes cidem pro ſecuritate ſipradicta. Teſte, &c. 


Writ for to ſeiſe the Land of the Wife which ſhe hold- 
eth in Dower, who marrieth her ſelf without Li- 
cenſe. 


S N OTE, That if the Tenant holdeth of the King % Capite and di- See after, 4 
| C eth, &c. his Wife ought not to marry her ſelf again without the 263,264,265. th 

Licenſe of the King; and if ſhe doth, then the King may ſeiſe thoſe 4 

Lands which ſhe holdeth in Dower, until ſhe have paid a Fine to 

the King, which is commonly one Year's Value of the Land which ſhe 

noldeth in Dower; and that is by the Statute of Prerog. Regis, c. 3. 

But it appears by the Regiſter, that the King ought to ſeiſe as well the 

Land of the Husband, as the Land of the Wife which ſhe holdeth in 

Dower. 

And by the ſame Reaſon, if the Wife have other Lands of her own gtamſord g. 
laheritance, beſides the Land which ſhe holdeth in Dower; that the 19. It is not 
ug may ſeiſe that Land alſo; and the Writ in the Regiſter for to Law. 
icite the Land, is ſuch: 

Rex Fſchaetort ſun, Ec. Oui Margarita, que fit uxor Edmundi Ba- 

Staff. defuni, qui de nobis tennit in Capite, ſe ſine Licentia noſtra aut 
271 & fidelis noſtri Radulphi Baſſet, cui id quod ad nos pertiniit de ma- 
''g19 predit conceſſimus, Thomæ de P. maritavit, ſicut ex querela ipſins 
F'ff 2 Radulphi 


404 Murit for to ſeiſe the Land of the Wife, &e. 


Radulphi accepimus ; Vobis mandamus quod ſi ita eſt, tunc omnes terras & 
tenementa, tam ipſins Thome quam prædic M. in balliva veſtra ſine dila- 
tione cap” in manum noſtram, & ea ſalvo cuſtodir” fac* donec aliud a nobis in- 
de habueritis in mandatis. Teſte, Oc. per conſ. 
But now by And it appeareth by that Writ, that the King may grant the Mar. D 
the Statute riages of his Widows, as well as of his Wards; and that the Wom 
of 23 H. 8. a x : l 5 oman 
cap. 46. the may agree with him to whom the Marriage is granted, and by his Af. 
Compoſition ſent or Licenſe if ſhe marry, it ſeemeth ſhe ſhall not pay a Fine. And 
is given to if ſhe marrieth without Licence, then he who marrieth her doth the 
1 King or his Grantee Wrong; and that Wrong ſeemeth to be the Cauſe, 
13 wich that the King ſhall ſeiſe the Land of him who marrieth the King's Wi. 
three of the dow without Licence. 


Counſel of | 
that Court: So they may tax a reaſonable Fine at their Diſcretion, according to the Statute of Pre- 


regativa Regis. Stamford 19. acc. 


[175-J And it appeareth by the Regiſter, That the ſaid Thomas P. may agree 
with the ſaid Ralph Baſſet, for which the King ſhall receive his Seiſure; 
as appeareth, Retuio Clerum Anno 8 E. 2. But yet I conceive, that the 
King ought to ſeiſe but only the Lands which the Woman holdeth in 

Bro, Fines Dower, becauſe the Statute giveth no more but that he ſhall ſeiſe that 
63. cont”, which ſhe holdeth in Dower ; for if ſhe will not claim nor ſue for Dower, 
If ſhe gets jr ſeemeth ſhe ſhall not be fined, nor none of her Land ſeiſed: And alſo 
"inf o 1 conceive, that the King cannot grant the Marriage of his Widows as 
the Heir, or he may do of his Wards; for if ſhe will live ſingle and not marry, ſhe 


of the Com- may ſo do, and ſhall not pay any Fine. Ideo Quere. 

mit'ee with- 

out Oath, Quære, whether ſhe may marry without Licenſe. Stamford 19. No, becauſe preſently 

upon the Aſſignment ſhe is a Tenant to the King, and not to the Heir. | 
nes Prong: 18. 40 Af. 36. The King's Widow had Dower without Aſſignment. Vid, Stamfori 
18. 35 U. 6. 52. | 


Writ upon the Statute de Anno Primo E. 3. c. 12 & 
13. Where the King's Tenant alieneth without Li- 


ceuſe. 


Bro. Tenure OTE, where the King's 'Tenant who holdeth of the King in chich, , 
34, 45 E. 3. 6. as of his Crown, alieneth the Land which he ſo holdeth of him 
(a) for Life, or in Tail, or in Fee, without the King's Licenſe, then 
the King ought for to feiſe the Land for a Fine, gc. But if a Man hold- 
eth of the King, as of any Honour, or Caſtle, or Manor being in his 
Hands, which hc hath by Deſcent from any collateral Anceſtor, and the 
Tenant doth alien, as above, his Lands without Licenſe granted him by 
the King: Then if the Sheriff or Eſcheator will diſtrain or diſturb the 
Poſſeſſion 


(a) See contra 24 E. 3. 71. but 45 E. 3. Alienation for Life or in Tail, a Contra fi. 
6. accords; yet ſee here ira, that on an mam ccl/ationis does not lic. 
4 


* 


Writ upon the Statute, &c. 405 


Poſſeſſion of the Alience, he ſhall have a Writ upon the Statute of 1 E. 
3. cap. 13. Which ſhall be ſuch: 

Rex Eſchaztor” ſuo ultra Trent” vel Eſchaetori ſuo in Com? S. ſalutem. 
Cum de communi coucilio regui noſirt ftatutum fit, Ne quis occaſioue acquiſiti- 
onis terrarum ſeu tenementorum, que de nobis ut de honoribus tenentur in 
Cite, licenc progenitorum noſtrorum quomdam Regum Angliæ, ſer noſira ſu- - o. Tenurs 
per loc non obtenta fac' occaſioneutur, Jobis mandamus, quod R. filinm I. de?“ 
C. Capellauum occaſione acquiſition” quam tempore Domini Edwardi nuper 
Reg. Angliz, fec Roberto de Samby Milit'“ de una bovar terr cum pertin 
in E. gn de nobis ut de honore de T. tenet in Capite nt dic, fi de nobis ſic te- 
cant non occaſionetis contra ſormam ſlatut” ſupradift. Teſte, &c. 

And upon that he ſhall ſue an Alias and Pluries, vel cauſam nobis 
fenifices, &c. And thereupon an Attachment againſt the Eſcheator or 
Sheriff, if they diſtrain or diſturb him after that Writ directed unto 
them, if the Lands be holden as above is ſaid. But it appeareth by Bro. Tenure 
that Writ, that a Man may hold of the King in Capite, as of an Ho- 52. 5 
nour, but the ſame is againſt the Regiſter in the Beginning of the Re— ö 
giſter; as appeareth by the Præcipe iu Capite : But the Uſe at this Day 
i to take a Fine of him who holdeth of the King of any Honour, which 
is the ancient Inheritance of the King, who alieneth his Land wichout 
Licenſe : But Quere what in Right ought to be done in that Caſe. 


II'rit quod Clerici non eligantur in Officio Ballivi, 5c. 
pro terris ſus. 


IF a Man, who holdeth certain Lands or Tenements, by Reaſon of his is 

ſaid Lands ought to be choſen Bailiff, or Beadle, or Reeve, or in „ 
ſch like Office for his Lands; if ſuch a Man be made a Clerk, or is 1 
within Holy Orders, then he ought not to be choſen into ſuch Office 1 
for his Lands. And if he be elected to ſuch Office of Bailiff or Beadle, 


Cr he ſhall have a Writ to diſcharge him; which ſhall be fuch : 


Rex Ballivis I. de L. ſalutem. Cum ſecundum legem & conſuetudinenu s mi 


2 
"92 noftri Anglie Clerici infra ſacros ordines conſtituti, ad officiu1 Ballivi 10 
%% Bedelli el gi non deveant, nec hactenus conſuever', ac jam ex parte T. de 
M. Mag ri Haſpitalis noſtri de C. capellant acceperimis, quod vos ih 
Meiſtrum ad Officium Ballivi [eu Bedelli manerii predict eligi/ti; jim de 
d Sm Officium illud e compellere nitiuiui, in ipſius AMagiſt ri 
e damuuꝶm, & contra legem & conſuetudinem ſupradictam; ſnper que u- 
i ſupptrcatt ſibi per nos de remedio provideri ; & quia non eſt juri conf» 
wy, quod difus Magiſter, qui nobis in Hoſpitali pra dicto pro ſalabri feats 
Wir, & pro antmabus prageuitorum noftrorum quendam Regin Angliæ, & 
att ejuſdem Hoſpitalis ac Cautariis, Eleemoſynis, E altis piis operibus 
"eden Hoſpitali manntenendum & ſuſtentandum cont inue deſervit ad defi- 
n alihi extra idem HoſpitaP in ſecularibus negotiis compellat'; Tobis 
uus quod diſirictiati & compulſioni, ſi quas eiders Magiſtro ad Officium 


Bailktr 


Bro. Quind'. 


Writ that Paſtors nor Prebendaries, &c. 


CPR —_— » . 5 1 Fa 

[176.] Bollivi ſer Bedelli in Manerio prediffo aſſumend” feceritis, omning ſuperſe. 
geatis, & eas ſine dilatione relaxetis, & denarios, fi quos per amerciamenta, 

vel alio modo ex cauſa predicia ab eo levaveritis, eidem Magiſtro reſt 


Teſte, &c. And he may have 


andilat* ſub periculo quod incumbit. 


and a Pluries, and Attachment upon the ſame. 


Hrit that Parſons, nor Prebendaries ſhould not be charged 


for their Goods in their Poſſeſſions to Fifteenths, which 


are annexed to their Prebends. 


HE (a) Writ for Prebendaries, or other ſpiritual Perſons to be dif. 1 


charged for their Goods of the Benefice in their Poſſeſſions lieth, 
where the Sheriff or Collectors of the Fifteenths will diſtrain the Par- 
ſons or Prebendaries in their Spiritual Poſſeſſions by their Goods being 
in their Poſſeſſions, to be Contributories to the Payment of Taxes or 
Fifteenths granted, Ec. And if they be diſtrained, they ſhall have ſuch 


Writ: 


Rex taxatoribus decimæ & xv. nobis ultimo per communitatem regni uri 


Angliæ conceſſarum in Com” Gloceſtr* ſalutem. 


Ex parte W. Præbendarii 


Prabende de B. in Eccleſ. de S. nobis eft oftenſ. quod cum vos occaſione x. & 
xv. prædictar' nobis per laicos conceſſar in proprits bonis ipſius W. de tempo- 
ralibus Præ hend ſug pred aunexis exeuntibus, que ad decimam inter (ji- 
ritualia in ſingulis taxationibus, preftationibus, hujuſmodi decime taxanut:r, 
E de quibus decimis dari conſuevit prediftam decimam, & quindeciman inter 
laicos aſſidere, taxar & levare intenditis minus juſte, in ipſius W. dannim 


uon modicum & gravamen. 


Et quia nolumus quod idem W. de hij vf 


bonis ſuis, de quibus decimam nobis dat inter ſpiritualia de prædic“ dectins 
& quindecima per laicos conceſſ. oneret'; Vobis mandamus, quod ipſim W. 
in proprits-bonts ſuis, que inter ſpiritualia ad decimam taxantur, & de gui, 
decimam nobis dat, ut prædidium eft, ratione decime & quindecimæ pre dia 


(a) See a Writ in the Regiſter 18 1. that 
charges thoſe who are Tenants in antient 
Demeſne, and thoſe who are Burgeſſes, 
with Tenths, and other Towns only with 
Fifreenths, except the Grant were ſpecial, 
Rot. Parl. 20 E. 3. Nu. 24. Note; If A. 
leaſes to B. Lands for Years which lie in 
C. and D. B. ſowes the Land in C. and af- 
ter a Fifthreenth is granted, and B. ſevers 
and inns the Corn; and D. having Beaſts 
commoning in D. which are levant and 
couchant in C. (I.) If B. be taxed to the 
Fifteenth by his Goods, &c. this ſhall diſ- 
charge A. ſo that he ſhall not pay the 


Fifreenth for the Rent. 5 H. 4. 33. (2) 


If the Corn is ſevered and inned at D. 
after the Fifteenth granted, if it be before 


nobis 


the Tax thereof, and he is taxed for tho'e 
Goods after the Inning of them, the Tae 
is void, for they ſhall be taxed in D. 2! E. 
3. 42. (3.) B. ſhall not be taxed in B. for 
the Beaſts which are there commoning, !! 
they are not levant and couchant the!*- 
18 E. z. 11. (4) He may be diſtraine®'! 
C. by the Collector of the Town of P. ©! 
ter a Tax ſo made in D. 2 H. 4 C 
And note well; When Collectors are made 
of Fifteenths, they may diſtram 4 Alan 
without Aſſeſſment, by the Portion of bi 
Goods according to the Eftimation, a 
if he be eſtimated more than 1s reaſonavie, 
he ſhall have a Plea to diſcharge bim! 


from the Surpluſage. 20 E 3+ Al 


tui fac 
an Als 


Writs directed to make Proclamation, &Cc. 


nobis per laicos conceſſe non moleſtetis in aliquo ſeu gravetts, & diſtrictiou', 
ſi quam ei ea occaſione eri feceritis, ſine dilatione relaxar fac eidem. Pro- 
wiſo quod de terris & tenementis, ſi que per pref. W. vel predeceſſores ſuos, 
ad pri dic (a) præ bend Paſt Auuum Donn Ed wardi quondanm Regis 
Angli æ avi noftri viceſimum, acquiſita fuerint, nobis de bujuſmodi decima 
& quindectma Jlixta bonorum & catallorum in diftis terris & renementls exi- 
ftent*, & de eiſdem provenient reſpondeat, ut eſt juſtum. Teſte, Sc. And 
upon that he ſhall have an Alias and Pluries, and Attachment. 


407 


5 


Hrits directed to make Proclamation, that none caſt 
Filth or Dung into Ditches or Rivers, near Cities 
or Boroughs, made Anno 12 R. 2. Cap. 10. 


B | F any one caſt any Dung, Filth, or Intrails of Cattle into Ditches, 
Waters, or other Places which are next to any City, Borough or 
Town, he who will, may ſue forth a Writ directed unto the Mayor, or 
Sheriff, or Bailiff of ſuch Town, Sc. That they make Proclamation 
that none ſo do, and that thoſe that have ſo done, that they cauſe to 
remove and carry away the ſame from thence: And this Writ is found- 
ed upon the Statute of 12 R. 2. cap. 13. and the Writ is ſuch : 

Rex Ballivis ſuis Vil de Novo Caſtro ſuper Tinam ſalutem. Cum in 
Ratuto in Parltamento noftro apud Canterb* Anno regni noſtri 12 tento, edito, 
inter alia contineat” quod proclamat” fieret tam in Civitate Lond' quam in 

is Civitatibus, Burg”, Villis, & corum ſuburbits ubi neceſſe foret, tam in- 


2 — — — 


(a) Note, That in the 2oth Year of K. 
E. 1. all Eceleſiaſtical Benehces were tax- 
ed; and therefore according to that Rate 
they are charged to the King. on a Tenth 
rranted by Convocation, (they are difſ- 
charged of Tenths, &c there) 17 H. 4. 
5j. But if an Abbot be ſeiſed of a Seigni- 
ory, 20 E. 1. and after that Time the Te- 
nancy elcheats, as to that it is taxable a- 
wong the Laity, but the Seigniory was 
awexed to the Spiritualty. Anno 20 E. 1, 
aued v de; nd fee 29 E. 3. 20. But if an 
bo. was jeiſed at that Time, und after— 
var wade a Leaſe at Will, or for Life or 
leere, the Leſſee ſhall not pay the Fif— 
tecreh, for it is the Abbot's Land. 29 E. 
5. Oninzime 1. allo if the Abhor was ſeiſed 
4 ange. Anno 20 E. 1. and afrerwards 
re rarons are mage there, and the 
Urine becomes a T. wn, they ſhall nor 
| 5 the tHifteenth, becauſe the Abbot 
imſcil bord pays Tenths » ith the lerey 

- "me lame Land. 11 HH 4 36 per Thirn. 
% Ret. Parl. 15 E. 3. Art. 25 & 32. Poſ- 


fre 


ſeſſions of Churches purchaſed and appro- 
priated, not taxed among other Tempo- 
ralties in the Tax of Tenths, but charged 
with Fifteenths, Sec. 

Sec Ret. Parl. 20 E. 3. Art. 44. Religi- 
ous Men who paid Tenths among the 
Clerks, and only paid them 20 E. 1. diſ- 


charged of Fifteenths, for the Poſſeſſions of 


which they paid Tenths, and of the Lands 
whereof they did not pay Tenths being 
charged with Fifteenths. 

See 11 H. 4. 37. per Thirn. If an Abbot 
had a Manor. Anno 20 E. 1. for which he 
was charged with Tenths, and afterwards 
aliens it: Now the Alience ſhall pay to 
the Fifteenth ; bur if it comes to the Ab- 
bot again, he ſhall not pay to the Fif- 
reenth aſſeſſed after it ſo returned; but if 
the Alienee was taxed to the Fifteenth be- 
fore, and it afterward comes to the Abbor, 
he may diftrain for ir, otherwiſe if the 
Abbor comes thereto by his Rexerſion. 
Rot. Parl. 1 R. 2. Nu. 102. 
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Writs directed to make Proclamation, &c. 


fra libertates quam extra, quod omnes illi qui fimos, exit4s, inteſtina, am 
alia fatida jataverant ſeu poſuerant in foſſatis, ripariis, aquis, & 40115 
locis infra, circa, & prope diverſas Civitates, Burgos, & Villas regni noſtri 
Angliz, & Surburb* eorundem, ea totaliter amoverent & aſportarent ante 
feſtum, &c. ſub pena xx l. nobis ſolvend. Et quod Majores & Ballivi de 
qualibet Civitate, Burg & Villa & etiam Ballivi libertatum eos compellerent 
ad hoc faciendum, ſub pena conſimili. Et iuſuper, quod proclamat* fieret tan 
in ditta Civitate Lond' quam in aliis Civitatibus, Burgis, Villis, & aliis 
locis ſuperius nominatis, quod nis llus cujuſcungue conditionts foret, bujnſ1og; 
nociva, exitus, fimos, inteſtina, & fetida in foſſatis, riparits, aqtis, & h. 
cis ſupradictis extunc jacbaret five poncret. It fi quis hoc fecerit, vocetur 
coram Cancel” per breve ad ſectam ilius qui ſe inde conqueri volterit, & , 
iuventus foret inde culpabilis, puniatur ſecundum diſcreticuem Cancellay 
prout in ſtatuto prædicto plenins continetur. Famque ex parte dilectorum noi 
in Chriſto Prioris & fratrum Ordinis Heremitarum S. Auguſtini dictæ Ii 
de Novo Caſtro ſiper Tinam intellexerimus, quod quamplilres homines eiu 
dem Ville fimos, exitus inteſtina, & alia fetida in quadam via, que ſe di. 
cit prope manſion” præ dict Prioris & fratrum in eadem Vill', jataverimt & 
poſuerunt, in ipſorum Prioris & fratrum, ac aliorum converſant” & tranſeun- 
tium ibidem nocument”, & Vil ſue periculum manifeſtum, & contra forman 
ſtatuti predic”. Nos volent” flat” illud iuviolabiliter 'obſervari, vobis praci- 
pimus, ſtrictius injungentes quod in Vil prædictꝰ ex parte noftra proclamat 
fac” ne quis, cujuſcung#e conditionis fuerit, aliqua nociva, exit, fimos, inte- 
ſtina, ſeu fatida quæcunque in via prediet jactet ſeu ponat. Et quod omnes 
& ſngult qui hujuſmodi nociva ibidem jactaveriut ſeu poſuerint, ea ſine di- 
latione amoveant & aſportent juxta formam ſtatut” priedictꝰ. Teſte, Cc. 

And it ſeemeth, That the Chancellor may award a Pore againſt him, 
or an Attachment, to make him come before him in the Chancery ; and 
there puniſh him according to his Diſcretion. And it ſeemeth that he 
who is grieved by that Nuſance, may have an Action upon the Statute 
againſt him who did the Nuance, and recover Damages for the Nuſance 
done to him; tamen Quære. | 

But by the Common Law, if a Man doth any Thing to the Annoy- 
ance of my Freehold, or of my Land in which I have an Eſtate tor 
Years, I ſhall have my Action upon the Caſe for the ſame, or a Wil 
of Nrſance, if it be Annoyance unto my Freehold. 


Writ of Aſiſe of Novel Diſſeiſim. 


HE Writ of Aſiſe of Nove! Diſſeiſin lieth where Tenant for Lite, 

or Tenant in Fee-fimple, or in Tail is diſſeiſed of his Lands ot 
Tenements, or put out thereof againſt his Will, that is a Diſſciſin ; and 
he ſhall have an {ſie of Nove! Difſeiſiz of that Ouſter, Ec. 


And 


Writ of Ajiſe of Novel Diſſiſin 


3g And the Rule in the Regiſter is, that if a Man will bring (a) an A 
ſeſe of Novel _— of Lands in the County where the Common Pleas 
is; that then the Afſiſe ſhall be brought in the Common Pleas; and if 
we Common Pleas be in one County, and the King's Bench in another 
County, if the Aſſſe ſhall be brought of Lands in the County where 
the King's Bench is, then the A/i/e ſhall be brought and returnable in 
the King's Bench: And if both the Benches be in one County, the 
Uſage is to bring the Alſe in the Common Pleas or King's Bench at 
Pleaſure ; but that, as I think, is againſt the Rule of the Regiſter. 

C And the Aſiſe of Mortdaunceſtor ſhall be brought in the like Manner, ges yefore 
25 the Aſſiſe of Novel Diſſeiſin ſhall be, before the Juſtices of the Com- 109. ace. 
mon Pleas, or King's Bench; and in the Me a Day certain ſhall be put in _— | 
thus; aue in diem Jovis poſt Quindenam, Gc. But in Aſſiſes of Mort- 5 . 
daunceſtor the common Day ſhall be in Quindena, Ec. vel in Oftabis, S ce. 
as in other Pleas. 

D And in an Aſſiſe of Novel Diſſeiſin in the Common Pleas, or in the 
King's Bench, the Juſtices may give * out of Term, thus, Uſque ad 
diem Jovis proxi me poſt feſtum S. Luciæ, Sc. becauſe that the Aſſiſe hath zo Aſſ. 44. B. 
not any Day of Return in the Term, but Day certain which the Juſti- Aſſiſe 116. 
ces will give, and that may as well be out of Term as in Term. „ 
by the Statute of (b) Articuli ſuper Chartas, in every Writ of Sum- "oh * 
mons and Attachment there ought to be fifteen Days betwixt the Date fifteen Days 
and the Return thereof; but in Aſiſe of Novel Diſſeiſin in the Common before the 
Pleas, or in the King's Bench, there needeth not be fifteen Days be- Pay. 
tween the Date and Return thereof, as it ſeemeth by the Statute. 

: And in an Afiſe of Novel Diſſeiſin ſued before Juſtices in Eyre, or 22 A. g. 
before Juſtices of the King's Bench, or Common Pleas, the Plaintiff 20 AM. 40. 

ought not to have any Patent to the Juſtices, for they have Autho- Br. Aſſiſe 

rity without a Patent: And ſo have Juſtices of Aſſiſe Authority to 39% 

take Aſiſe of Novel Diſſeiſin without any Patent made unto them by the 

Statute of Meſtm. 2. cap. 13. but then the Form of the Writ is ſuch : 
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(a) See Mag. Chart. c. 12. That Recog- 
ntions of Novel Dn and de Mortdann- 
flor ſhall not be taken bur in the proper 
County. A Cryer of the Common Pleas 
for Life, the Court then held in Com F. is 
Giſſeiſed, and brings his Aſſiſe, then the 
Court is removed to Weſtminſter; yet the 
Plea ſhall be continued in C. B. and the 
A!iſe ſhall be taken by Niſt prius in the 
County of S. where the Diſſeiſin was. ) 
H.4 45. 8 E. 4. 16. 19 Af. 45. And al- 
though the Court be removed, and alſo 
the Office; yet the Aſſiſe ought to be 
drouphe, * the View made where the 
Viſſerſim commenced, and he may well 
nough recover the Seiſin there. 8 E. 4. 


10. 7 E. 3. 57. Nich. Dagworth's Caſe. See 
Dyer 23 may be given in C. B. 
on a Verdict adjourned thither for Diffi- 
culty ; and ſo on a foreign Iſſue where ir 
is found over, &. if the Plaintiff will re- 
leaſe his Damages. Sce an Adjousnment 
of an Aſſiſe from one County to another, 
without any Reſummous. Dyer 375. L. 5 E. 
4. 134. Caſe de Com Salop. 22 H. 6. 11. 

(b) It ſeems that the Statute Artic” ſuber 
Chart. gives the Averment of not attached 
by fifteen Days. 10 Aſc 40. 12 Af. 4. For 
before that Statute, Perſons ſo attached 
were not to have the Summons of fiticea 
Days. Bract. J. 4. c. 16, 182. 
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Which 


proves, that E nomina illorum imbreviari, & ſum* eos per bonos ſum“ quod ſint coray 


the Bailiff 
1s Party 
quodam- 
modo. 
Vide 7 Aſſ. 
12. Br. Aſ- 
ſiſe 122. 


Writ of Aſiſt of Novel Diſſſm. 


Rex Vie, Ec. (a) Queſtus eft nobis A. quod B. injuſte & ſine judiciq diſe B 
ſeiſ. eum de libero tenemento ſuo in C. poſt primam (b) transfret? Dygmin; 
H. Regis filii I. in Vaſcon', & ideo tibi pracipimus, quod fi præd' A. fece- 
rit te ſecur de clamore ſuo proſequend tunc facias tenement” illud reſeiſiri a 
catal que in ipſo capta fuer, & ipſum tenementum cum catal eſſe in pace, 
uſque ad primam aſſiſam cum Tuſt* noſtri in partes illas venerint, & interim 
fac 12. liberos E legales homines de Viſu illo vider' (c) tenement nd, 


præ fat Fuſe ad prefat* aſſ. parati inde facer* recognit', & pone per vad 6 
(d) ſalbos pleg præd B. vel Ballivum ſuum ſi ipſe inventus non fuerit, a“ 
tunc ſit ibi ad aud il recagn, &c. & habeas ibi ſum nomina pleg' & loc 
Breve. 

And if the Writ of Aſſiſe be brought before other Juſtices than before 
the Juſtices of Aſſiſe in the ſame County, then the Writ ſhall be in © 
another Form, which is ſuch : Rot. Parl. 25 E. 3. No. 35. 

Rex Vic', Oc. Quefii ſunt nobis A. & B. uxor ejus quod C. injuſte, &. 1 
(e) diſſeiſvit eos, vel præ ſat B. de libero tenemento ſuo in N. Et ide 
tibi prœcipimus, quod fi praditt A. & B. fecerint, Ec. in pace uſqie ad 
certum diem quem dilecti & fideles noftri R. & F. tibi ſcire fac, & interim, 
E9c. & ſum”, c. quod tunc ſint coram prefat' R. & P. & his quos ſibi a 
ſociaverimus ad certum locum quem idem R. & F. tibi ſciri fas parati inde 
facere recognitionem. Et pone, Ec. 

And upon that Writ they ought to have a ſpecial Patent directed to 
the ſame Juſtices, becauſe they are not the Juſtices of Aſſiſe of that 
County, and the Patent ſhall be ſuch : 


—— 


(a) Rex 


(a) If the Writ be Monſtravit nobis, it ficient, tho" he was only ſammoned by 15 


ſhall abate. 11 H. 6. 20. and ſo if injuſte 

E ſine judicio be omitted; ſo if the Writ 

compriſes the Certainty of the Demand, 
gere. 

(b) See Weſt. 1. cap. 38. Yet it ſeems, 
tho' thoſe Words are not in the Writ, it 
it appears to the Court by the Plea, that 
the Diſſeiſin was after that Time, the Writ 
is good. Note; Tis a good Plea to ſay, 
that he was not diſſeiſed after the Time of 
Limitation. 13 H. 4. 16. 

(e) Note; If it appears by Examination, 


that the Jurors have had a View of the 


Tenements of- their own proper Notice, 
without the calling them thereto by the 
Sheriff, Sc. tis well enough. Dyer 61, 

(d) If any Stranger finds Pledges it 
ſuffices, for he ſhall be intended Baily. 
8 H. 4. 6. and ii the Daily returns attach'd 
per plepios, tis well, tho' it be not faid, 

- quod Defendens non eſt inventus, for it ſhall 

e intended. See 26 Af. 33. 28 Af. 

40. and if the Defendant appears, *tis ſut- 


Days, and not attached by Pledges or 
Goods. 34 AJ. 1. and Note; 4 or more De- 
fendants may find 2 Pledges in the County. 
8 H. 4. 6. and Ibid. the Trial of the At- 
tachment ſhall be by Oath of the Baltes ; 
and per Cur. If the Defendant be returned 
Nibil, the Aſſiſe ſhall be taken by Default, 
without ſpeaking with the Baily. 7 1. 1% 
and Nihil habet is a good Return in aſſiſe, 
without ſaying von eſt inventus, for he may 
be attached by Pledges. 11 H. 6. 4 as 
ſee there fol. 3. tho Nibil be returned, 
yet the Aſſiſe ſhall be awarded. 

(e) A Writ brought by Baron and fene, 
was god Heel, eo; ; where the Diſſeita 


was before the Coverture, it ſhall abate Fre 
by Plea of the Tenant ; but if Not guilty 10 
be pleaded, and this Matter found by Ver. Par 
dict, it ſhall not abate the Writ. 14 Ul. 6, defy 

and yet akte; 


J H. 7. 24. 4 Af. 6. 24 E. 3. 50. 
if a Feme diſſeiſeth, and then takes Hu 4 
band, the Writ ſhall be gued Diſſciſierm us 
7 H . 2. 4E 4 1. to 
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K (a) Rex dilectis & fidelibus ſuis R. & F. ſalutem. Sciatis quod couſti- 
tuimus vos Fuſt” noftros una cum his quos vobis aſſociaverimus ad afſ. Novel 
dif. rcapiend', quam A. & B. uxor ejus arrain coram vobis per breve noſtrum 
verſus C. de tenementis in N. & ideo vobis mandamus, quod ad certos diem 2 
locum quos ad hoc provideritis af. illam capiatis fattur* inde quod ad Fuſt” per- 
tinet ſecundum legem & conſuetudinem regni noſtri, ſalvis nobis amerciamentis 
inde provenientibus : Mandamus enim Vic noftro Linc* quod ad certos diem 
& locum quos ei ſciri fac aſſ. illam coram vobis venire fac'. In cujus rei 
teſtimon has literas noſtras fieri fecimus patentes. Teſte, Ec. 

And if the Writ aforeſaid be directed to the Sheriff, and thoſe who 
are aſſigned by the Writ to be Juſtices of that Aſſiſe, be the Juſtices of 
Aſſiſe in the ſame County, then it ſeemeth the Party needeth not to | 
have a ſpecial Patent to them for that Aſſiſe; for their (b) general 29 Aſſ. 40. 

Patent to them to take all Aſſiſes ſhall be ſufficient for that Aſſiſe and 
all other Aſſiſes: For the Juſtices of Aſſiſe uſe but to make one general 
Precept for all Aſſiſes according to their general Commiſſion and Patent; 
and not to make a ſpecial Precept for every ſpecial Writ directed to the 
Sheriff, and eſpecial Patent made unto them to take any ſpecial Aſſiſe »4 
for ſuch Party, A Y 

3 And if an Aſſiſe be brought in the Common Pleas, or King's Bench, 
there the Form of the Writ is : 

Dreſtus eſt nobis A. quod B. injuſte, Ec. Cuſque ibi) in pace, uſque ad 
diem Sabbati in Oftavis S. Michael. proxim* futur. Vel fic, Uſque in diem 
$1bbati proxim* poſt craſtiuum animarum proxim* futur & interim, Ec. & 
ſamm', Ec. quod, Ec. coram nobis apud W. vel coram Fuſtic naſtris apud 
W. parati inde, Ec. 

And in Aſſiſe when he purchaſeth the Writ, he ought to find Sure- 
ties in the Chancery; and then the Form of the Writ is ſuch: 

Rex, Cc. Queſtus eſt nobis A. quod injuſte, Oc. diſſ. eum de libero te- 
vemento ſuo in N. poſt pri mam transfretat. Domini H. Regis filii Regis I. in 
Vaſ. Et quia predic A. fecit nos ſecur” de clamore ſuo proſequend* per C. 
D. in Com” tuo, tibi præcipimus, quod facias tenementum illud reſeiſiri, 
Ec. ut ſupra. 

D And another Form of the Writ againſt a Body corporate, is 


thus (c): 
Qreſttts 


the one, or the other. 9 E. 4. 11. Bue 
if an Aſſiſe brought againſt the Pernor 


Ggg2 


30 Note; The Patent remains with the 
antitt. 33 H. 6. Aſſſe 460. The Juſtices 


may call the Jury, tho' the Party does not 
ſtew his Patent. For if he brings his Pa- 
tet before the Aſſiſe ought to be award- 
et, tis Time enough. 3 H. 4. Af. 35S. 
dee 8 R. 2 J. 368. 34 4. 8. 

A And yet See 5 E 4. 133. a general 
ent is fuffieient for all Aſliſes arrained 
»*fare the Patent, but for thoſe arrained 
wer the general Patent, there ought to 
de a lpecial Patent, Quere. 29 Af. 40. 

i e) Note; An Aſſiſe of Rent lies againſt 
ie Pertor only, or againſt all, or againſt 


and the Tenart, the Tertenant hall not 
plead in Bar. 12 H. 4. 21. Af. 1. 

Note; An Aſſiſe of Rent Service may 
be brought againſt the Tenant in Right, 
tho* he be not Tenant of the Land, as a- 
gainſt the Meſne. 17 E. 3. 69. and in tuch 
Caſe, tho' he be diſſeiſed. 9 > 8 $. or if 
he makes a Gift in Tail, contr. if he makes 
a Feotfment, tho' the Feoftee does not 
give Notice. 3 E. 3. 21. See 33 E. 3. A. 
, 456. the Pernor ſhall be named, elſe it 


call abate. Note; In a Precipe of Rent 
aguinſt 
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33 E. 3. Que ſtus eſe nobis A. quod B. Major Civitatis C. & communitas 1 D 
rief 921. 22 em Civitat injuſte, 


e 

. Vel fic, Queſtus eft nobis A. quod I. Abbas — 
H. 24. 5 E. Mariæ Ebor' & jrat P. de C. commonac hus ejuſdem Abbatis & frat I. 45 
1 ? 3. P. converſus aſian domus injuſte, Sc. Vel fic, Queſtus eſt nobis C. Ca- 
Brief 468. pellanus Cantariæ in Eccleſ. de N. quod B. ixjuſte, c. 


3 — If a Man have a Rent-ſervice, or a Rent- charge, or Rent - ſeck, iſſu- 
pl. 18. OW. 


be. E. ing out of Land for Life, in Tail or in Fee, if he be diſſeiſed of the 
Garranty 83, Rent, he ſhall have an Aſſiſe, and the Writ ſhall be general, quod in- 
juſte, Oc. diſſeiſivit eum de libero tenemento ſuo iu N. and ſhall make his 
Title to the Rent. 3 
(a) And the Rule in the Regiſter is, that when a Man is diſſeiſed of 
a Rent-charge, or of a Rent- ſeck, it behoveth that all the Tenants of 
the Tenements charged, be named (b) in the Writ of Aſſiſe, and all 
the Land put in View, altho' he were diſſeiſed but by one Tenant 
only, but it is otherwiſe of a Rent- ſervice. 


9 U. 5.13, And in an Aſſiſe of Novel Diſſeiſin a Man ſhall not vouch any one, g 
7 E. 6. 89. unleſs he be named in the Writ, and —— when he is vouched, 
13 Ai 3d and would preſently enter into the Warranty, and warrant the 


31. Land, Ec. 


Int. 20. b. (e) But in an Aſſiſe of AMortdaunceſtor, he may vouch at large. And p 
x 3 a Man ſhall have an Aſſiſe of Novel Diſſeiſin of an Office if he have the 


3 K. 3 Al. ſame for Life; and the Writ ſhall be, Quod diſſeiſtvit eum de libero ten- 


/luie 145+ 


31 E. 1. Aſſ. 


ut in View are 3 Acres, whereout the 

ent is 2 to iſſue, and that one B. 
holds a Meaſe not named, *tis no Plea 
without ſaying that he is Pernor of the 
Rent; adjudged 21 E. 3. 33, An Aſſiſe 
lies of Tithes againſt the Pernor, without 
naming the Tenant, for Tithes are not iſ- 
ſuing out of the Land. Dyer 84. See Sir 
Nicholas Afon's Caſe ; if 4. has a Rent, 
and B. levies the Rent, claiming the Rent, 
and it is not paid to A. B. is Pernor, and 
the Aſſiſe muſt be brought againſt him, 


againſt 4. who pleads that the Tenements 


175 401. gents ſuo in D. and he ſhall make his Plaint of the Office, and ſhey his 
2 <a 4+ 5 Title in the Plaint. | | | | 
EY a Andſoif a Man have any Profit granted unto him out of Land for 


4 Af 12.Br. Life, or in Fee, as to have the Fruit of Apples, Nuts, Acorns, or o- 
ther. Profits whatſoever, he ſhall have an Aſſiſe of them if he be 

diſſeiſed of them, as appeareth by the Statute of Jet. 2. cap. 25. (d) 
And ſo of Toll, Tonnage, Paſſage, Pontage, Pannage, and other G 
440. like. And if Tenant by Statute-Merchant, or by (e) Statute-Staple be 
diſſeiſed of any Lands which they have in Execution until their m_ 


(h) Altho' he be out of Court by his 
Default. 13 Af. 1. and there be « Reco 
very in Value. 16 Af: 19. and he ſhall 
voueh or have Aid of him, who is named 
in the Writ only. 9 H. 5. 13. eg 

(c) See the Notes at the Endof this Writ 
of Aſſiſe of Offices, &*c. : 

(d) And ſo of Eftovers, Ce. if the Ter- 
tenant cuts down the Wood, &c. 2 H. + 
11. but the Stat. does not extend to 40 
Eaſement as a Way, Sc. thereof an Affe 


does not lie. 34 Aff. 14, See a Plain of 


Eftovers in Time of R. 2. F. Grants 104. 


toc 
and not only againſt the Tertenant, per (e) If the Tenant by Stat. be ouſted, = Gif 
Fitzh. But Sbard denied it, and ſaid, ir Tenant of the Frechold ſhall have an Fo 
could not be intended the ſame Rent. 30 fiſe, and alſo the Tenant by the Stat. ® cel 
4 5. See it brought againſt the Pernor if the one recovers firſt, the Writ der 
one. 22 H. 6. 23. other ſhall abate. 12 I. 6. 4. &y 
(a) And ſo tis, tho' it be a Rent-ſeck, 45 
which. once was a Rent-Service. 
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be levied, they ſhall have an Aſſiſe of Novel Diſſeiſin and recover their 
Term; and yet they ſhall have but a Chattel, /ci”” the Land for the 
certain Term of Years, but that is by Reaſon of Statutes thereof 


made. | 
And ſo he ſhall have an Aſſiſe, c. of the Land which he hath in 
Execution by Elegit, if he be deforced thereof, by the Staute of West. 


2, cap. 18. 
85 And by the Statute of Jef. 2. cap. 25. Aſſiſe is given if one with 
his Cattle do eat the feveral Paſture of another, the other may have an 


Affiſe of the Paſture, and waive the Poſſeſſion, although the other do 
not claim the Freehold of the Land. 


1 And ſo if the Lord, or other Man who hath a Rent iſſuing out of 27 Afiiie 5r. 


hind, the Tenant may have an Aſſiſe for this Diſtreſs by (b) the Com- 28 Afl. 50. 


mon Law. And that Aſſiſe lieth between the Lord and the Tenant, 8 - . 


or between the Lord Paramount and the Tenant Paravail, as appeareth 5 H. 3 
27 AY 5. But it ſeemeth reaſonable, that the Tenant have the Aſ- 14 H. 6. 26 
liſe of Sovient foits diſtrained againſt him who claimeth a Rent-charge 7. = 29x 
out of Land; tamen quære. And if a Man ſueth divers Aſſiſes againſt ee iy 
one Man in ſeveral Towns, or againſt ſeveral Men in ſeveral Towns, he for Fealry 
may ſue forth a Patent to the Juſticesfor all thoſe Aſſiſes; and the Form pending a 
of the Patent ſhall be ſuch : —_— Se 
Rex dilefis, Oc. ſalutem. Sciatis quod conflitaim? vos, Ec. ad Af. N. 53, 3 AT 
ve Diſſeiſ. Sc. quam, c. de tenementis in N. & ad Aſffiſam Nove] Diſ- 
ſeiſ. capiend quam idem A. Cc. coram vobis per aliud breve noſtrum verſus, ([179.] 
&c. de tenementis. Et fic ſi plures fuerint. 
i If a Man be ſeiſed of Parcel of a Rent which is payable at a Day, 5 E. 4 > 
and afterwards the Tenant will not pay the Reſidue of the ſame Rent 12 E. 3. 7- 


which is due at the ſame Day, he who _ ro have the Rent ſhall 8 15. 


have an Aſſiſe of Novel Diſſetſin of the whole Rent, as well of that 8 Aff. r 4. 


which he is ſeiſed of as of the Reſidue, and that Seiſin of Parcel of the 29 Aſſiſe 22. 
Rent ſhall be to him a Seiſin of the whole Rent. And if a (c) Man Pr. Aff. mig 
do diſtrain for his Rent pendant an Affiſe for the ſame Rent, he ſhall 1 288. 


abate his Aſſiſe; but if he diſtrain for Homage pendant the Aſſiſe for = E. - : 1 
the Rent, which is Parcel of that Service, that ſhall not abate the Aſ- 29 Al. 52. 


iſe, for an Aſſiſe doth not lie of Homage. 


ws 


And 


(a) Sce by the Stat. 32 H 8. in an Aſ- diftrains without his Comandment or Con- 
ſe for Tithes, the Writ ſhall be de libero ſent. 20 E. 2. Aff. 397. the Grantee of a 
Tenemento, and he ſhall make a ſpecial Rent-charge being ſeiſed, demanded the 
Plaint and Title therein. Dyer 83. Rent on the Land, the Tenant not being 

(b) See 28 Af. 50. No Aſſiſe lies, for there, tis not paid, he diſtrains, a Stranger 
too often or exceſſive Diſtraining, or for without the Tenant's Aſſent, makes Ref- 
Gitraining for Homage, Fealty or Suit. cous ; an Aſſiſe on this being brought a- 
For, for theſe Duties no Diſtreſs can be ex- inſt the Tenant, it abated, becauſe tho” 
ceſſire. 42 E. 3. 26. And in this Writ a Non- yment be a Diſſeiſin, yet when he is 
"ranger being Tertenant may plead Ries diſtrained afterwards the Diſſeiſin is purged, 
rear, See 27 Af. 57+ 28 Aff. 50. 20 E. 3. and he ſhall have an Aſſiſe alone, but tho 
4. 33. Reſcous, and the Reſcuſſor ought* to be- 


(e) But "tis otherwiſe, if the Baily named. 29 Af. 52. and 59. Vide Poſt. K 
1 


the Lands, do often diſtrain for the Rent or Service where none is be- Br. Aff. 274. 


is 
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1 Succeſſor to have Aſſiſe of the Rent if he be denied the ſame, or Reſ. 
litt els 28. 


_AM, 50. Br. cous made againſt him; but Seiſin of Rent of the Father ſhall not be 


Aſſ. 291. 


ſufficient Seiſin to the Son, to have an Aſſiſe of the Rent if Reſcous be 


8 H. 6. 24. made unto him of the Rent; becauſe that the Abbot hath the Rent in 


2 


— a the Right of his Houſe, which Houſe continueth, and ſo the Seiſin of 


4. 3. 3 E. z. the Predeceſſor is the Seiſin of the Succeſſor, but the Father hath the 


74. 49 E. 3. Rent in his own Right; and the Son ſhall ſhall have the ſame in his 


14. 15 AM, own Right; and then he ought to have a new Seiſin. 


44 49 Aff. 5, a Man may have one Aſſiſe of ſeveral Rents, or of Land and Rent, 


Dyer 193. 
Aſſ. 18 


7 


and Officers and Profits apprender in his Soil, and all in one Wiit 


Br. Aſſ. 123. (a) And the Lord Paramount may have Common appendant in the Lang; 1 
11 Aſſ. 13. of the Tenant Paravail to his Lands which he hath by Purchaſe; and 
_ ow. the Tenant Paravail may improve againſt the Lord Paramount, as vel 
— 4 2* as he may againſt other Commoner or Neighbour, if he leave him {vf. 
14 — 1. ficient Common. uod vi. M. 19 E. 3. f. Aſſiſe in the Abridgment (b). 
11 Afl. 30. 


18 Aff, 4 42, 43. 15 H. 7. 10. If there be ſufficient at the Time of the Improvement, altho' nc: 
after, it is not material. Aſſ. 18. 


2 E. 4. 5. And the Seiſin of the Guardian, ſhall give Seiſin to the Ward to hate! 

e an Aſſiſe if he be diſſeiſed. And ſo of Tenant by Statute-Merchant 

. H. 6 . And Seiſin by the Hands of Tenant for Life of Lands out of which 1 
Rent is iſſuing, is a ſufficient Seiſin to have an Aſſiſe of the Rent, if it 
be afterwards denied. 

8 H. 6. 17. And ſo it ſeemeth (c) Payment of the Rent by the Tenant for Years 

8 Aſſ. 16. of the Land is a ſufficient Seiſin to have an Aſſiſe of the Rent, if it be 

Aſfiſe 191. afterwards denied; Tamen quæ re. 

3 A Feme Covert ſhall not be a Diſſeiſoreſs of any Land if ſhe do not G 
= 63% of actually enter, nor ſhall ſhe be a Diſſeiſoreſs by the Husband's Act. 


E. z. 23, And an Infant ſhall not be a Diſſeiſor by his Commandment. But a Man 
contr. 7 E. of full Age may be a Diſſeiſor if he command another to enter into Land. 


4. 7. 12 E. 

4. 9. 41 E. . 16 Aſſ. 7. 35 Aſſ. 5. 8 H. 6. 14. 

AC 3-12 „(d) If a Man recover a Rent, the Sheriff may put him in Scifin d 
- el Wood, or by any Parcel of the Land out of which the Rent is iſſuing 
pl. 12. 13 -, And Seiſin of Rent by a Parſon, or a Chauntry Prieſt which 


H. 7. 16. 40 they have in the Right of their Church, ſhall be a Seiſin to their Suc- [ 


- 3. 21. 49 ceſſors to have an Aſſiſe of the Rent, if they be denied the ſame after 
+ 3. 15+ 


the Death of their Predeceſſors as well as of an Abbot, Sc. C, 
34 E. 3. Lib. Al. 1 A Man 


(a) Alſo appendant to the Demeſus of abates it, as agreed, 27 E. 3. 83. 
his Manor. 18 E. 3. Admeaſurement 7. and (d) But if one has ſuch a Return of #3 


And Seiſin of Rent by an Abbot ſhall be a ſufficient Seiſin for the C 


And ah 


accordingly adjudged. 18 E. 3. 42, 43. 
and ſee if the Tenant ſhall have a Quo 
Fure there. 

(b) For he has not Common yatione Do- 
minii. Aſſiſe of Common, ſee the next 
Writ Pope. 

(e) See Seiſin of the Rent by the Hands 
of the Tenant at Will, pending the Writ, 


Award in Replevin, this is no Seiſin of the 
Rent, for by the Judgment in the Av 
he ſhall not recover any Rent, but * 5 
Pledge, and therefore tis adjudged, _ 
upon a Judgment by the Avowant te! 
Rent, no Scire facias lies for the Arten“ 
for which the Ayowry was made, and le 
others, 


Alſſiſe, c. 


A Man ſhall not be adjudged a Diſſeiſor by the Act of his Tenant at 
Will: Altho' the Tenant at Will do Reſcous for Rent, Sc. he ſhall be 
adjudged the ſole Diſſeiſor and not the Tenant of the Freehold : But 
if the Tenant of the Land pay the Rent unto a Stranger who ought not 


to have the ſame, that Payment is a Diſſeiſin to him who ought to 


have the Rent (a). 


(a) See 16 4 15. But 24 E. 3. 40. and 
4 Aſſ. 19. ſeem conty. Vide B. Ii pra. 


Aſſiſe, where to be taken at large. 


In Aſliſe by an Infant, if the Deed of 
his Anceſtor be pleaded againſt him, the 
Aſſiſe ſhall be taken at large, if the Deed 
hears Date in the ſame County; but if it 
dears Date in a Foreign County, the Aſſiſe 
hall be adjourned into Bank; and if it be 
'sken at large, 'tis Error; for the Deed 
cannot be tried in another County. 21 E. 
3. 20. 3 H. 4. 17. 18. See contr. 26 A. 
9. An Aſſiſe was awarded at large on a 
Dirorce pleaded between the Plaintiff's 
tather and Mother. 30 Af. 45. An Aſſiſe 
warded at large on a Divorce between 
he Infant's Anceſtors pleaded. 37 Af. 5. 
an Aſſiſe was awarded at large on plead- 
an Execution againſt an Infant upon a 
:ognizance by his Anceſtor, 38 A. 5. 
an Aſſiſe ſhall not be awarded at large, 
were a Fine or Recovery is pleaded a- 
zünſt an Infant, without acknowledging 
tie Poſſeſſion to be in him. 24 E. 3. 64. 
H. 4. per Skrene, If a Bar be pleaded a- 
wiink an Infant Plaintiff in an Aſſiſe, 
de Matter thereof ſhall be inquired, and 
do all thoſe Things which may avoid 
tte Infant's Title; but when the Defendant 
deads to the Aſſiſe, it is ſufficient, if the 
Vera be given without inquiring into 
tte Infant's Title. 12 H. 4. 22. adjudged; 
jet ſee there per Haxkf. If an Infant pleads 
Yar, and Title 1s made, the Infant ſhall 


river to the Title, or elſe the Aſſiſe 
dall be awarded. 


4, where to be in Riebt of Damages, and 
%bere to inquire of the Points of the Writ. 


Nin Aſie the Tenant pleads, that 
wc Plaintiff is a Nun profeſſed, &c. and 
certified by the Biſhop, no Nun pro- 
del, here the Aſſiſe ſhall be taken on 
ein and Diſſeiſin, and not in Right 
bemages, for the Plea is to the Writ. 
. 59. In Mortdanceftoy the Tenant 
+44 a Releaſe, if it be found againſt 


Writ 


the Tenant, the Points of his Writ ſhall 
not be inquired, but enly the. Damages ; 


but if he pleads to the Writ, or vouches, 


which is counterpleaded, there ſhall be an 
Inquiry of the Points of the Writ de 
Aortdanceſtor. 39 Af. 13. 17 E. 3. 28. ac- 


cordant; but if a Foreign Releaſe be 


leaded, and denied, and at the Day in 
nk, the Tenant makes Default, the 
Aſſiſe ſhall be awarded at large. 22 E. 3. 4. 
and ibid. 12. an Aſſiſe awarded in Right of 
Damages on Failure of the Record. 24 E. 
3. 61. an Aſſiſe awarded on a Foreign Re- 
leaſe pleaded, and Default of the Tenant 
at the Day in Bank. 30 E. 3. 12. If the 
Tenant pleads a Bar which does not confeſs 
the Ouſter, and the Bar is ruled inſufft- 


cient, there Seiſin and Diſſeiſin ſhall be 


inquired, and therefore he may plead (or 
confeſs) an Ouſter at the Taking of the Aſ- 
ſiſe, per Tanf. 22 E. 4. 39. and per Hall 
and Gaſcoign, tis uſual to inquire of the 
Seiſin and Diſſeiſin in ſuch a Caſe, but not 
to award (Damages.) 8 H. 4. 22. If in an 
Aſſiſe of Rent, the Tenant pleads bors de 
ſon Fee, and it be found againſt him, the 
Seiſin and Diſſeiſin ſhall not be inquired. 
10 Af. 24. and 10 A. 18. fo if he pleads 
a Relcaſe of the Plaintiff, 8 4 15. or 
other Deed, Sc. 11 4 26. and fo if he 
pleads a Deed of the Plaintift's Anceſtor 
with Warranty, and the Plaintiff makes 
Title, which is found againſt the Tenant, 
17 Af. 18. and yet it ſeems clear, that if 
the Tenant acknowledges the Plaintiff's 
Seifin, and he counter-pleads it, which 
is found againſt him on an Iſſue or De- 
murrer, the Aſſiſe ſhall be taken but in 
Right of Damages. 28 A 21. 23. 40. Af. 
19. For he is a Diſſeiſor by the Counter- 


pleading, and he has confeſſed the Seiſin; 


ct it ſeems it ſhall be inquired Ex officio, 
if he was a Diſſeiſor with Force. See 13 
E. 3. Aſſiſe 117. If Baron and Feme plead a 
Record in an Aſſiſe, and at the Day the 
make Default, now if the Plaintiff will 
releaſe Damages, he ſhall have Judgment, 
bur if the Baron makes Default, and the 
Feme is received, and pleads a Record, Sc. 
and after makes Default, now the _ 
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Aſiſe, &c. 


mall be taken on the Seiſin and Diſſeiſin. 
10 H. 4. 14. 11 H. 4. 51. 37 A. 1. ad- 
judged, that if the Tenant pleads to the 
Writ, and the Plaintiff maintains his Writ 
with ſuch a Plea as proves (alledges) a 
Diſſeiſin in the Tenant, and the Tenant 
demurs thereto, the Aſſiſe ſhall be award- 
ed in Right of Damages on the Diſſeiſin 
confeſſed. 1 H. 6. 5. 


Aſſpſe of Office, and Profit apprender. 


An Aſſiſe was brought in Middleſex of 
the Profits of the Office of Packing Wools, 
Ec. within the Liberties of London, grant- 
ed by the King, by Norris verſ. Conisbrook ; 
and twas agreed. (1.) That the Plaint in 
an Aſſiſe ſhall never abate for want of 
Form, and therefore, tho' the Courſe is 1n 
an Aſſiſe of Office or Corrody, or Common 
apprender, Ec. to ſhew the Diſſeiſin, and 
then the Title; yet if he ſhews the Title 
firſt, and then tho Diſſeiſin, it ſhall not 
abate. 9 E. 4. 6. But in thoſe Caſes where 
he makes Title in his Plaint (as regularly 
he ought to do in an Aſſiſe of Office, Cor- 
rody, Ec. yet ſec Raft. Entr. 75. Hors de 
fon Fee pleaded in Part of an Aſſiſe of Rent. 
15 E. 4. 24. or of Land. 40 E. 3. 38.) 
There he ought to make his Plaint to pur- 
ſue his Title, as if a Grant be made to 
have the Surveying and Packing of all 
Clothes which ſhould go beyond Sea, he 
ought to ſhew, that thoſe Clothes of which 
he was ouſted the Surveying, were Clothes 
to go beyond Sea, (2.) He who makes a 
Plaint in an Aſſiſe of Office, need not be 
ſo preeiſe in ſetting out his Title, as if he 
was to ſue againſt the King by Petition; 
for one need not make fo exact a Title a- 
gainſt Pernors of Profits as againſt a Te- 
nant, and therefore he need not ſhew who 
had the Office before, or that it was an an- 
tient Office. 9 E. 4. 11. and yet if it was 
not an antient Office, it ought to be 
created and granted by the Words Conftitui- 
mus, Oc. 8 E. 4. 6. ie one makes a Plaint 
of an Office, he necd not ſhew that it is 
an Office of Profit, or that Fees belong 
thereto. 8 E. 4. 22. and yet if it be only 
an Office of Charge, an Aſſiſe does not lie 
thereof. 2) H. g. 38. but if he be ouſted 
by a Pernor, he has his Remedy by ſome 
original Writ, according to his Cale, and 
ſo tis in Caſe of a Corrody. 17 E. 2. Nuper 
obiit 12. in the Caſe of Con ſt. 27 H. g. 12. 
4E 3. Brief 36. 793, 794. 


Aſſiſe, h:w it is to be brought of an Oste. 


(1.) If he be ouſted of the Office. t 
the Aſſiſe ſhall be brought of the LO 
cum pertinentiis ; for if his Plaint be of the 
Office, and of the Profirs thereof, he 
makes his Claim of one Thing twice, and 
therefore his Plaint ſhall abate. 8 E. 4. 2. 
agreed; and ſo is 30 A. 4. for the Office 
ot Meter. (2.) If one be ouſted of Par. 
cel of the Profits of his Office, this may 
be alledged to be an ouſter of the whole 
Office, if the Party will. 5 E. 4. 8. per Cur 
But if he will, he may make his Plaint 
only of the Profits of his Office, and if he 
be ouſted of Parcel of the Profits, be 
may have an Aſſiſe of thoſe Profits: So if 
one has a Corrody de pane & cerviſia, if he 
be ouſted of only Part of the Bread, &. 
he ſhall have an Aſſiſe of the whole Quan- 
tity of Bread for the Neceſſity, but he 
need not bring an Aſſiſe of his Corrody. 
22 H. 6. 10. 3 E 3. 4. 175. 1; E. 0 
Plaint 23. 11 A. 22. 30 A. 4. and ſo note 
a Diverſity between a Thing ſeverable and 
entire. If 4. grants a Rent of 201. out of 
20 Acres, in 20 ſeveral Counties, a Denial 
of Part of the Rent is a Diſſeiſin of the 
whole, and the Aſſiſe ſhall be brought in 
confinio comitatus. But if A. grants Eſtovers 
in 2 ſeveral Woods, and the Grantee be 
diſturbed in one Wood, he ſhall not have 2 
an Aſſiſe of that only. 22 H. 6. 10, 1 
(3.) If an Office — into divers Towns, 3 
Hundreds, or Counties, it is an Office for 
which an Aſſiſe lies of the Profits by tbe 
Stat. Weſt. 2. where Note; If an Offce 
extends into divers Vills or Counties, c“ 
an Aſſiſe lies for the Profits in any Vill or 
Hamlet, where the Grantee is ouſted, for ? 
the Profits are Things ſeverable. If one be 
Sheriff, or Baily of an Hundred, or Ma- 
nor for Life, if he be ouſted of the Office, | 
he may have a Writ or Plaint within tte | 
Sherifalty ar Bailywick of ſuch Count), 
City, Hundred, or Manor, without ſhev- Þ 
ing in which of the Vills, becauſo nell 
known. But if it be for the Bedelry of an | 
Honour, Cc. there he ought to bring bis f 
Writ in all the Vills, where the Office er- 
tends. Alſo in the former Caſe, the Hun 
dred, or County, (City) ſhall be put q 
View; ſee you Books. * 2 A. 39 f 
18 E. 2. Af. 377. 8 E. 3. 66. | 

If the King grants 64, on each Sack - N 
Wool, within the County of Tork, de 
Grantee ſhall have an Aſſiſe of the Pro" 3 
in any particular Place within the Wee. [ 
where he is diſturbed, Bur if he * 1 


Aſſiſe of the Office, the whole County 
ſhall be put in View, as in the principal 
Caſe ſupra was held, ſeeing the Office there 
extended into divers Counties. (For twas 
averred to be within the Liberties of Lon- 
dm, ec.) therefore the Aſſiſe for the Office 
ſnould be brought in Confinio Comitat”, but 
for the Profits, it may be brought in any 
vill or Place where the Diſſeiſin is; but 
then how ſhall it be in caſe the Office ex- 
tends throughout England, and it ſeems to 
me moſt reaſonable, that the Office ſhould 
be ſeverable, becauſe it does not charge 


Writ of Common of Paſture, Turbary or Piſcary. 


the Land, but only reſpe&s the Perſon ; 
and therefore he may alſo have an Aſliſe 
of his Office in whatever Place he is diſ- 
ſeiſed ; as ſuppoſe he diſſeiſed him of his Of- 
fice of Meaſurer in ſuch a Town, Sc. See 
there the Caſe of the Uſher of the Exche- 
quer. 22 H. 6. 10, 11. Et * partes con- 
cordaver', See an Aſſiſe of the Office of 
Elacer, and the Poſt put in View. Dyer 
114. Vaux's Caſe; and if it be an Office 
concerning Land, it ſeems he ought to 
_ the Tenant of the Soil. 8 E. 1. A. 
285. 


Writ of C ommon of Paſture Turbary or Piſcary. 


HE Writ of Aſſiſe of (a) Novel Diſſeiſin, of Common of Paſture, 
or of Turbary, or of Piſcary, lieth where a Man hath Common 


of Paſture appendant or appurtenant to his Manor or Houſe, or Land 
which he hath for Term of Life, or in Fee-ſimple, or in Fee-tail, if he 
be diſturbed of his Common, ſo that he cannot take it as he ought to 
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do, he ſhall have an Aſſiſe of Novel Diſſeiſin thereof; and the Writ ſhall * 


be ſuch : 


(b) Rex Vic, Oc. Queſ* eſt nobis A. quod B. injuſte, Oc. diſſeiſtvit 11 H. 6. 22. 
eum de commun paſtur” ſuæ in N. que pertinet ad liber tenement” ſuum in The Writ 
eadem villa, vel in alia villa poſt primam, c. as in Aſſiſe of Land. Et 
ideo tibi præcipimus, quod fi predi® A. fecerit te ſecur', Oc. tunc ſac' duod 
liberos & legales homines de viſil illo videre paſturam illam & tenement* & Plaint of 


nomina eorum imbreviari: Et ſum*, Ec. coram 
Ec. die Jovis, proxime poſt craſtin Octabis, Ec. Vel fic ; Coram 


Juſtic 


noſtris ad prim aſſiſ. cum in partes illas venerint. Vel ſic; Coram dilectis 
& fidelibus noſtris R. & F. & bis quos, Oc. ut ſupra. 

And if the Common of Paſture, or Turbary or Piſcary be not appendant 
or appurtenant to any Manor nor Land, nor Tenement, then thoſe Words 
in the Writ <which belong to his Franktenement ſhall be left out in the 
Writ; and then the Writ ſhall be ſuch : 

Rex, Sc. Queſtns eft nobis A. quod B. injuſte, Cc. diſſeiſivit eum de 
mm paſt? ſu in N. poſt prima transfretationem,. Ec. (uſque ibi) de vi- 


(a) See 2 H. 4. per Afarkh. If the Te- 
dent ploughs the Land, wherein I have 
Common, I ſhall have an Aſſiſe, and not 
q Writ on the Caſe. Sec 4 E. 2. Af. 449. 
wat an Aﬀiſe of Common does not lic 
V:thout naming the Ter ant of the Soul, 

(0) Here Note, That an Aſſiſe de Libero 
4*remento does not lie of Common, for it 
no Tenement, and therefore by a Grant 
of all Lands and Tenements, it is held b 
de, that Common in groſs does not pals. 


h h cin 


And yet a Writ of Dower lies thereof, and 
he ſhall make his Demand of Common. 
11 H. 6. 22. And Not-; in an Aſſiſe of 
Common, *tis not neceflary to make Title 
in the Plaint, but the other may demand 
what he has of Common there. 36 A z. 
the other pleads bor; de ſen Fee, &. 11 H. 
6. 27. Sce in 'an Aſſiſe for Common ap- 
pendant, you need not preſcribe. 22 H. 
6. 10. 


was de libero 
tenemento, 


and his 


Tuftic* vel coram nobis, Common of 


Paſture, for 
which the 
Writ abated, 
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ein illo videre paſturam illam, & nomina eorum imbreviari, Sc. As in the 
Writ of Aſſiſe of Land. 
And the Patent made unto the Juſtices of the Aſſiſe of Common, i- 
| as the Patent made to the Juſtices of Aſſiſe of Land, but where it is 
11H. 6. 22. ſaid in the Patent of Aſſiſe of Land in that Place, de libero tenementy ſus, 
per Paſton. c. he ſhall ſay in this Patent, de Communia paſture in N. Ec. 
 [180.] (a) And if a Man have Common appendant or appurtenant to his Free. ; 
hold which is in his Manor or Land which is in ſeveral Counties, and he 
is diſſeiſed of his Common, then he ſhall have an Aſſiſe in the County 
where the Common is, and another Writ in the County where the 
Land is, to which the Common is appendant or appurtenant. And if 
the Land or Common be in one County, and the Land to which the 
Common is, be in another County, yet the Writ ſhall be brought in the 
County where the Land of which the Common is iſſuing, is, and ano- 
ther Writ in the County where the Land to which the Common is a 
pendant, is. And if the Land be in one County to which the Com- 
mon is appendant, and the Common be in ſeveral Counties, then he 
ſhall have ſeveral Writs, in the County where the Common is, and where 
the Land is; and the Forms of the Writs are ſuch : 

Queſtus eſt nobis A. quod B. injuſte & ſine judicio diſſeiſivit eum de Can. 
munia Paſtur” ſuæ in N. gue pertinet ad liberum teuem ſuum in R. & K. 
gue ſunt in confinio Com tui, & Com Linc' poſt primam transfretat', Ec. 
Vel ſic; de com paſt. ſuæ in N. in Com? tuo, & Com Linc* que pertinet 
ad liberum teuem ſuum in K. in Com”, Oc. Vel fic ; de Communia pafuræ 
ſue in R. & K. que ſunt in confinio Com tui, & Com Linc' gue pertinet 
ad liberum tenem ſum in K. in prædictꝰ Cow” Linc' in eodem confinio, &c. 

And upon theſe Writs he may have a Patent directed to certain Per- 
ſons who ſhall do Juſtice in that Aſſiſe upon all the Writs. 

Rex dilectis, Sc. Sciatis quod conſtituimus vos Fuſtic* noſtros, una cum 
bis quos vobis aſſociavimus ad Aſſ. nove diſſ. capiend quam A. arrainavit 
coram vobis per brevia naſtra verſus B. de communia paſtur” in R. & K. que 
ſunt in confinio Com” N. & L. ideo vobis mandamus, quod ad certos diem 
& locum in confinio com predit”, vel in confinio pred”, quos ad hoc provideri- 
tis, aſſiſam illam capiatis, faaur, Cc. Mandamns enim Vie com pred 
quod ad certos diem & locum in confinio Cm præd vel in Com præ dict qus 
eis ſcire fac aſſiſam illam, Ec. 

5 F. 4. 2. And in like manner he may ſue ſeveral Wrrits of Aſſiſe of Common B 
Polt. 187. of 'Turbary, or of Piſcary, or other like Profits which are in two 
2 fl. 6. 9. 10. Counties. And when a Man hath a Rent which is iſſuing out of Land 
: = SEN in two Counties, if he be diſſeiſed thereof he ſhall have an Aſſiſe as be- 
3 „ 8 — ſaid of Common, 3 Writs, one Patent, as before is ſaid, b) 
Br. Aſſ. 151. the Stat. 7. R. 2. cap. 10. ; 

5 . 7-R P (b) (a) And 


(a) Sce a Commiſſion to inquire if 4 Common, he ſhall have an Aſſiſe where 
has Common in one County appendant to the Bridge is, and not where the Common 
Land in another County, and a Bridge 1s 1s. 7 H. 4. 8. 
between the Land and the Common, which (b) But it was otherwiſe at Common 
onght to be repaired by one, and the Lay. 18 E. 3. 32. 

Bridge is broken, ſo that A. cannot uſe his | 


Writ of Common of Paſture, Turbary or Piſcary. at 9 


3 (a) And a Man cannot uſe his Common appendant with the Cattle 45 E. 3. 12; 
of Strangers, unleſs he bring them to ſoil his Land : But he cannot 15 — 4. 32. 
agiſt other Cattle there for Money, which do not manure his Land. 6 H. 5 K Lat 
7. 4. 45 E. 3. 25. | 


Il H. 6. 12. 

15 E. 4. 32. 
The ſame Law where a Man hath Common as an Inhabitant, he ſhall have it but for thoſe which 
are leyant and couchant within that Town. 


— Ce — — + 


And if a Man grant Common unto one for his own Cattle, he can- A Man pre- 


£ x umed to 
not uſe his Common with the Cattle of a Stranger. — ot} 


mon appendant for all manner of Beaſts, and it was holden it could not be Common appendant for 
that the ſame is not but for thoſe Cattle which manure his Lands. 9 E. 4. 3. 37 H. 6. 34. and 14 
H. 6. 6. But it is Common appurtenant. Old N. B. 26. 


. 
1 
| 
1 

9 


And ſo if a Man preſcribe to have Common for his own Cattle, he 
cannot uſe Common with other Cattle. 

But if a Man (b) claim Common for Cattle without Number, or to 14 H. 8. 2. 
have Common for twenty Cattle, there he may agiſt the Cattle of — a Man 


, ath Com- 
Strangers for Money in that Common. mon ſens 


Number granted, yot the Tenant ſhall have Common for his Cattle. 11 H. 6. 22. 


(c) And a Man may claim Common appendant ratione Meſſuagii, but it 22 H. 6. 42. 


ſeemeth it ſhall be taken that he hath Land lying to his Houſe, &c. 4 
which the Cattle ought to ſoil, Sc. Quere. But Priſor, 
Ir cannot 


be but to arable, 20 H. 6. 4. Hulls acc. 5 Af. 2. It cannot be but to ancient Land of that, and not 
ro Lan improved. 10 E. 2, acc. and there the Land to which it may be appendant, is called Aid 
and Gain. | 


(d) None ſhall claim Common by Vicinage but the Lord who hath 7 E. 4. 26. 
the Poſſeſſion of the Town, 23 H. 6. But yet it ſeemeth, that one 5 _ 

. Neighbour may claim Common by Vicinage in the Land of another —* 2 
Neighbour, although he be Lord of the Town, Sc. And ſo if a Man ace, * 
claim Common in certain Lands ſo long as he dwelleth in ſuch a Town 
to ſuch a Houſe, or if he claim Common in the Land until the Lands 
ve ſowed, and after the Corn is cut, to have Common there again. 

(e) And if a Man be diſſeiſed of the Common appendant or ap- 10 H. 6. 73. 
purtenant to his Land, and afterwards he maketh a Feoffment of the 


Hh h 2 Land 


(a) See theſe Diverſities agreed in 
"trod-'s Caſe. 11 H. 6. 22. 14 H. 6. 6. and 
ce the Caſe of Rumſey and Rawſon. Ray mm. 
171. Ma. 18. 25. 

(>) See accordant 11 H. 6. 22, and 
ore ſuch Common is grantable over. 
dee 27 H. d. 10. that it may be granted 
io two, 22 H. 6. 22. 36 Af. 3. 

(e) See 22 H. 6. 44. and 11 E. 3. Com- 
” 11. one claims Common as appendant 
'0 his Manor, and iſſue joined thereupon, 
where "tis Said, that if one has Common 


1 


nere 


a ppendant to his Carve of Land, whereon 
he has a Houſe, this ſhall not be ſaid ap- 
pendant to the Houſe, bur to the Land; 
and Note there a ſpecial Preſcription. 

(d) Note ; The Lord may have in the 
Land of his Tenant Common appendant 
to his own Demeſns, per Green. 18 E. z. 
Admeaſurement 7. ä 

(e) Sce 4 E. 3. 45. In a quod fermittat, 
of the Seifin of his Grandfather. Note ; If 
one grants Comm n, and does not ſhew in 


what Place 'tis to le taken, the Grant is 


Void, 
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So if he be Land to which the Common is appendant or appurtenant, he ſhall not 
diſſeiſed of have Aſſiſe of that Common nor other Remedy. | 


—— he If a Man grant certain Lands to one Cum Communia in omnibus terris g 
have Com- ſuis, Sc. And doth not expreſs any Place certain, he ſhall have Com. 


mon till his mon in all his Lands which he had at the Time of the Grant. 


Entry. And if a Man have Common of Eſtovers by Grant, he cannot build! 
{IA new Houſes to have Common of Eſtovers for thoſe Houſes. 
7 E. 4. 27. The Uſer of Common by Tenants at Will, ſhall be a Seiſin to him 
in the Reverſion to have an Aſſiſe, if he or his Tenant at Will, be 
14 H. 6. 6. after diſturbed to uſe the LO 3 
And P. 45 E. 3. it appeareth, that he who hath Common granted 
2 - 1 * unto him * . agiſt other Mens (a) Cattle in the 
| Common, but ought for to uſe the Common with his own Cattle, or 
ſuch Cattle which he hath to occupy his Land with, Oc. or may ma- 
nure his Lands with Cows which he alloweth to have the keeping for 
32 AM. 82. their Manure : But Thorpe ſaid, that if a Man grant to me Common 
Thorpe. for my Cattle, that I may take other Beaſts to give me Seiſin in ny 
Common, and preſently drive them off again, if he who granteth the 
* Br. Common do agree thereunto. And in Aſſiſe of Common, all the Te; 
S 121. 


nants of the Land out of which the Common is, ought to be named, 
Sc. as in Aſſiſe of a Rent- charge. | 

If a Man have an Aſſiſe of Common, and pendent the Writ, he y 
uſeth the Common, the Writ ſhall abate, but if the Cattle eſcape into 
the Land, it ſhall not abate the Writ although they feed there. 

(b) And it is to know, Common appurtenant to a Manor may be for x 
Cattle without Number, or to a certain Number, and may be appurte- 
nant to a Manor by Preſcription or by Grant made ſince Time of Ne. 
mory, and that as well for Cattle certain, as without Number. As if 
at this Day a Man granteth to one Common of Eſtovers, or of Tur- 
bary in Fee-ſimple to burn in his Manor, by that Grant it is (c) ap- 

purtenant 


Void; per Paſton; If he grants Common 
throughout his Manor for his Beaſts, he 
ſhall not have it in his Garden, nor in his 
Land ſown, nor for Beaſts not commonable ; 
per Babb. If one grants Common in his 
Land, quandocunque Averia ſua ierint, he 
ſhall not have Common, but when the 
Grantor's Beaſts are there alſo ; but if one 
grants Common to J. S. ubicunque averia 
ſua jerint, he ſhall have Common, but in 
the Places where the Grantor's Beaſts do 
BO ; and therefore if he juſtifies for ſuch 

ommon, he onght to ſhew that the Beaſts 
went there. (2.) If the Beaſts of the 
Grantor once went there, altho' he never 
had any Beaſts there afterwards, yet the 
Grantce ſhall have the Common. 9 U. 6. 
36. See 11 E. 3. Common 10. A. grants 
Common to B. in omnibus paſturis ſuis, to go 
there with his own Beaſts uare, if he 
bas Common, tho' the Beaſts of the Gran- 


tor are not there, it ſeems not. 

(a) Or ſuch Beaſts as he had; ſee accor- 
dant 11 H. 6. 11. | 

(b) Common appendant for all manner 
of Beaſts. 14 H. 6. 6. is not appendant, 
but appurtenant, if it be for Beaſts not 
commonable. 25 AF. 8. 

(e) Sce ) E. 3. 48. If one grants to J. &. 
8 Acres of Land, ſimul cum ſo much 
Common as belongs to his Oxgang of Land 
in a certain Place, this is not Commo" 
appurtenant, but in groſs ; per Herle ; Vi: 
ſee there *tis adjudged, if one grants an 
Aſſart ſimul cum tota Communia quart Fe 
tinet ad unam Bovatam Terre, adjudged ths 
is Common in groſs, and he ſhall take 4+ 
much as another takes for 2 Boyates ot 
Oxgangs in groſs, and when he pleaſes. 
Ratio, for ſuch Common cannot be appen 
dant to 
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rtenant to the Manor, and if he make a Feoffment of the Manor, Plow. Com. 
the Common ſhall paſs to the Feoffee. And ſo if he grant to a Man 1 * 
and his Heirs Common, as appurtenant to his Manor of E to common 9 
in ſuch a Moor, Cc. Now by that Grant the Grantee ſhall have the 
Common appurtenant to his Manor, and if he make a Feoffment in Fee, 
or for Life of the Manor, the Feoffee or Leſſee ſhall have the Com- 
mon. As if an Abbot with the Aſſent of his Convent, grant to another 
and his Heirs, to find a Chaplain to ſing in his Chapel in his Manor of 1 
D. if he make a Feoffment of the Manor, the Feoffee ſhall have an * Hs. 13. 
Action of Covenant againſt the Abbot and his Succeſſors by that Grant, 16 H. 7. 9. 
as it appeareth. M. 2 H. 4. 6. 2. Covenant, and H. 42 E. 3. 42 B. 3. 3» 


Writ of Certificate upon Aſſiſe ſued. 


1 T HE Writ of Certificate lieth in divers Manners ; one is where the Asa Fine or 
Defendant appeareth by (a) Bail, and pleads to the Aſſiſe where RR 
his Maſter hath a Releaſe to plead, or other Matter in Writing, of Ar ze * 
which the Jury cannot have Notice; then if the Aſſiſe paſs againſt the 41 
Bailiff, the Maſter ſhall have a Writ of Certificate upon that Writing, 
and thereupon he ſhall cauſe the Aſſiſe to return, and be ſworn to try 
that Deed, Sc. as ſhall be more fully after ſhewed. 
3 Cb) And there is another manner of Certificate, when the Verdict is p1gy 92 a. 
not well examined by the Juſtices when they take the Verdict, or 
when they have not well examined, or fully enquired of the Iſſue 
joined, c. | 
C (c) And the Certificate ought to be ſued in the ſame County where 21 E. 3. 4. 
the Aſſiſe was ſued, and may be ſued before the ſame Juſtices before Br. Alle 63. 
whom the Aſſiſe paſſed, or before other Juſtices. And if the King's Vi. 32 Aff. 1. 
Bench or Common Pleas be in the ſame County where the Aſſiſe paſ- 699 —_ 
ſed, then the Certificate may be ſued in the King's Bench or Common tikcare — 
Pleas, if they be in the ſame County where the Aſſiſe paſſed. a Defea- 
And that Certificate ſhall be a Writ directed to the Sheriff, and the ſance. 
Juſtices ſhall have a Patent made to them as they ſhall have in Aſ- = ant, 


lie, Se. And the Form of the Patent made to the Juſtices ſhall be Certificate 


= : CS — the 
d Rex dilectis & fidelibus ſuis A. B. & C. ſalut'. Quia ſuper quibuſdam Common 
ottcults contingent. Miſam nove diſſ. que inter A. & B. ſum fuit & _ arm 
(ata coram vobis præfat B. & diledlo & fideli noftro I. apud N. per breve U. E. 3 
noſt rum Fitz. Aſſiſe 
412. Plow. 
Com. 94. 


(0, Note ; After the Afſiſe awarded in ' (b) And it ſeems that ſo long as the 
ns Plea by the Bail, the Tenant may Aſſiſe depends in Adjournment, this Exe- 
«pear in Perſon, and plead ſuch a Plea, cution may be made either without Writ, 
" thereon he may have a Certificate of as 34 Af. 1. or by Writ, as 34 Af: 5. 
ze Alice being, taken, Sc. 11 A z. 8 (e) But if they remove it, then it ſhall 
2 17. 10 Af. 24. 12 Af. 37. 20 Aff. 1. not be taken there, but in the County by 
— lo he may after the Aſſiſe awarded by if print.) H. 4. 43. 

ault, 20 BH, 6, 29. 9 H. 7+ 24+ | 
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noſtrum, quædam ſubſunt dubitationes, ſicut ex querela ipſius A. accepimis, 
conſtituimus vos Fuſtic* noſtros, una cum his quos vobis aſſociaverimus aq 
certific inde capiend'. Et ideo vobis præcipimus, quod ad certos diem eg 
locum, quos ad hoc provideritis, certific' illam capiatis, factur inde quod ag 
Juſtic' pertinet faciend ſalvis nobis amerciamentis, &c. Mandavimus etian 
vic noſtro, Ec. quod ad certos diem & locum, quos ei ſcire faciatis, jurat 
zllius aſſ. coram vobis venire faciat, ad certificand' vos ſuper articulis 
pred”, Sc. In cujus rei teſtimon' bas literas noſtras fieri fecimus patentes, 
Teſte, c. 
| (a) And the Form of the Writ of Certificate is ſuch : F 
E Rex Vic, &c. Quia ſuper quibuſdam articulis contingent” Aſſ. nov diſ 
| gue inter A. & B. ſum” fuit & capta coram dilectis & fidelibus noftris H. 
R. apud N. per breve noſtrum de tenement” in I. quædam ſubſunt dubita. 
tiones, ſicut ex querela ipſius A. accepim', conſtituim* pref. H. & R. Vel fic, 
| pref. H. & dilet? & fide noſtrum L. Vel ſic ; dilect' & fideles noſtros N. 
| | 8. Juſtic' noſtros una cum his quos ſibi aſſociaverimus ad certific* inde ca- 
| piend. Et ideo tibi precipimus, quod ad certos diem & locum, quos pred 
| N. S. tibi ſcire (b) ſac jurat' illius aff. coram eis venire fac” ad certific 
| eos ſuper articulos pred”, & ſum”, Ec. præd B. quod, Ec. coram, Ec. ad 
| audiend illam certific', & habeas ibi nomina jurat' & hoc breve. 

And that Writ lieth properly where the Verdict is not well examined. 
But if he appeareth by Bailiff to the Aſſiſe, and plead Nr tort, Ec. and 
it is found againſt him where his Maſter hath a Releaſe to plead, and 
doth not plead it ; then his Maſter ſhall have another Form of Writ 
| upon the Statute of „ eſt. 2 cap. 15. and the Writ ſhall be ſuch: 
| | Rex dilect & fidel” ſuo I. & ſociis ſuis Fuſtic*, gc. Cum in Statuto edit 
| apud Weſtm' contineatur quod ſi def. contra quem tranſierit Aſſiſa in ſua al- 

ſentia oftendat cart* vel quiet” clam* ſuper quarum confettione non fuer jur- 

tores examinati, nec examinari potuerint, pro co quod non fiebat mentio de 
| | eis in placitand & probal” ignorare potuerint confe® hujuſmodi ſcriptorum, 
| Fuſtic viſis ſcript” illis faciant ſciri parti que recuperavit, quod fit ad cer. 
rum diem, & venire faciant jurat” ejuſdem aſſ. Ft ſi per veredidum juratcr 
| vel forte per irrotulament” ſcript? ill' wverificatur, puniatur ille qui alliſ. in. 
petravit cont” fa ſuum per certam panam in ſtatut' pred? content”. Ac ex 
| querela E. accepimus, quod I. nuper arrainavit quand* aſſiſam no difſ. per 
breve noſt” verſus pref. E. & als, &c. de tenementis in S. quæ quden 

aſſiſa in ipſius E. & aliorum abſent tranſicit ut dicitur, ac idem E. quode 

dam ſcriptunt quiet“ clam' pr fat I. habet de tenement” pred? ſuper c 

[182.] conſec Jurat' non fuer examinati, nec examinari potuerunt, pro co gd 1 


fer dl 
© 

(a) See Not. fat. 1 E. 1. M. 3. and M. the Verdict, the Certificate thereon could +. 

34. in Dorſo. Si forte Aſſiſa illa ſuper quibuſdam not be taken by the Reſidue with others ; * 

Articulis illam contingentibus minus jlene Exa- for the Aſſiſe was always pending, anc from 

minata ſuerit vos eam plenins Fxaminetis. therefore in that Cale the Examination we 

6 (b) This was the Writ which lay at Com- fails; but 'tis otherwiſe it ſeems in a Cont Wri 

| mon Law, and was always brought before ficate on the Stat. See 12 H. 7. 9 and 4) 5 

| Judgment, and was always a Perfefting of Af. 5. a Certificate after Verdict and betete irg 
i} the Verdict, ſo that it ſhall be ſaid one Judgment on a Deed not given in Evr pa 
and the ſame Verdict; and therefore, if dene before, where the Defendant an u 


lu.) 
any of the jurors therein had died after fant pleads in Perſon. ) 
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febat inde mentio placiti: Vobis maudam quod viſo ſcripto- il eidem E. 
in prom 5 & feſtinum juſtic* complement” fieri fac juxta form“ Stat“ 
£4 T. Oc. 

** that Writ is as a Patent made to thoſe Juſtices, and upon that 
they award a Certificate to the Sheriff, to warn the Party to cauſe the 
Jurors in Aſſiſe to come before them. And that Patent or Commiſſion 
is commonly made to other Juſtices, as unto the Juſtice before whom 
the Aſſiſe paſſed, and the ſame appeareth by the Words of the Patent 
or Commiſſion. 

(a) But by the · Statute of 7. 2. cap. 25. appeareth, that if the Bailiff 
of the Defendant do alledge a Record in Bar of the Aſſiſe, the Juſtices 
may take the Aſſiſe notwithſtanding that Plea of the Bailiff, and give 


judgment upon the Verdict, Sc. But then the Defendant in the Aſ- 


ſiſe may come to the Juſtices, and ſhew that he hath Matter of Record 


to bar the Plaintiff in the Aſſiſe, c. That at another Time he barred 


the Plaintiff in the like Aſſiſe, brought by him againſt the Defendant ; 
or that there is a Writ of higher Nature depending between them for 
thoſe Lands ; and then he ought to ſue forth a Writ, to cauſe the Re- 
cord to be brought before the Juſtices before whom the Aſſiſe paſſed; 
and thereupon when the Record cometh before them, if they perceive 
that the Record ſhall be a Bar in the Aſſiſe, then the ſaid Juſtices 
ſhall award a ſpecial Writ of Scire facias out of the Record of the Aſ- 
iſe, to warn the Party to be before them, Sc. and if he cannot 
deny it, nor avoid it, then the Denfendant ſhall recover his Seiſin again, 
and double Damages, and the Plaintiff in the Aſſiſe ſhall be impriſoned 
ar the Diſcretion of the Juſtices. And if the Defendant in the Aſſiſe 
have not any Record to ſhew, (b) but a Releaſe, or other Matter in 
Writing, which might bar the Plaintiff who recovered in the Aſſiſe; 
then if the Defendant ſhew thoſe Writings to the Juſtices, before whom 
the Aſſiſe was taken, the Juſtices thereupon may award a ſpecial Writ 
of Certificate directed to the Sheriff, that he ſummon in the Party, 
and that he cauſe the (c) rn in the firſt Aſſiſe, Oc. to try that 
Matter, Sc. And if it be found for the Defendant, then the Plaintiff, 
who recover'd by the Aſſiſe, Ec. ſhall loſe double Damages, and ſhall 
_ impriſoned at the Diſcretion of the Juſtices, as appeareth by the 
id Statute. | 


But 


(a) See 12 H. 4. 9. After Judgment given 
for the Plaintiff in Aſſiſe upon the Death 
e the Juſtices, a Certiorari iſſued out of 
Chancery to the Executors of the Juftices, 
t» ſend the Record into Chancery, and 
om thence a Mittimus is ſent to the 
lu[tices of Aſſiſe in the County, with a 
Writ reciting the Statute. | 
| (b) Quere, if he ſhew a Releaſe bear- 
de Date in a foreign County, to what 
Purpoſe or Intent ſhall the Aſſiſe return 
.) 12 U. 4. 9. 


(e) It ſeems E Cur”, that the Party ſhall 
Not have his Challenge to thoſe Jurors in 
the Certificate; Owere, if it be a Matter 
happening ex poſt facto, as Attaint of the 
urors, Sc. Yet it ſcems, if others are 
joined with the Jury, as where any of 
them die, Sc. he ſhall have his Challenge, 
r Hull, altho* the Jury came the rd 
ay in the Certificate ; yet if they make 


Default, the Parties ſhall plead notwith- | 


ſtanding, And Note; If the Deed may be 
proved by Record, then the Inqueſt is not 


to the Purpoſe. See 12 H. 4. . 
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But whether the Defendant ſhall ſue a ſpecial Patent to the ſame 
ſtices, to proceed as the Writ aforeſaid is, or that they ſhall proceed 
and award a ſpecial Certificate, upon the Matter in Writing ſheweg 

them by the Defendant, hath been a Queſtion, becauſe by the Judgment 

in the Aſſiſe, and Execution awarded, their Authority by Commiſſion i; 
determined as ſome ſay. But I conceive, that the Statute is a Commic. 
ſion and Patent ſufficient to give Authority to them to award a ſpecia 
Certificate to warn the Party, and to cauſe the Jurors of the Afiſe tg 
appear before them-upon the Matter in Writing ſhewed unto them, 
although Judgment be given in the Aſſiſe, and Execution be paſt ; for 
if there be ſuch Matter, then their Authority remaineth to puniſh the 
Plaintiff for his Suit, and to reſtore the Defendant again unto his Poſſeſ. 
ſion, by Virtue of the Statute, as I conceive. 

And if a Man loſeth in an Aſſiſe by Default where he pleadeth by c 
Bailiff, where he hath Matter in Writing not ſhewed to the Jurors, he 
may ſue a Certificate upon that Matter before the Juſtices, at the 
next Aſſiſe following, or before the Juſtice of Aſſiſe, or before the ju- 
ſtices of the King's Bench, or before the Juſtices of the Common Pleas; 
and the Form of the Writ is ſuch: 

Rex Vic', c. Quia, &c. ut ſupra, (uſque ibi,) accepim'. Tibi preci- 
pimus, quod juratores illius A. venire facias coram Fuſticiar” noſtr ad prin! 
Aſſiſam, cum in partes illas venerint, ad certificand* cos ſuper articu! pred 
& ſum”, Sc. predie? B. quod fit ad prefat' Afſiſam coram præ fat Fuſticia" 
ad audiendum illam certi fic'. 

And if the Certificate be ſued before the Juſtices of the Common 
Pleas, then the Writ is ſuch: | 

Rex Vic, Oc. Quia, Ec. ut accepimus: Tibi præcipimus, quod juratores 
illius aff. vexire facias coram Fuſtic' noſt” apud Weſt' tali die ad certifican# 
eos, Sc. ut ſupra. 

ans if the Certificate be ſued before the King, then the Writ is as 
above: | 

Tibi precipim* quod jurator illius aff. venire fac, Ec. coram nobis aH 
E. die ſabbati, Etc. ad certificand* nos, GSW. 

If a Man in Aſſiſe brought againſt him pleadeth a Releaſe, or other) 
Matter in Writing in Bar of the Aſſiſe, and the Plaintiff doth deny the 
ſame, by Reaſon whereof the ſame doth remain in the Keeping ot the 
Chief Juſtice of the Aſſiſe; and afterwards a new Commiſion is mace 
to the Chief Juſtice, and to other Perſons, to take all Aſſiſes which 
remain to be taken in that County, for which Cauſe they award a Re- 
attachment againſt the Defendant, and a Reſummons againſt the ]u- 
rors; the Defendant may come and plead the Releaſe or Writing, 
which is in the Keeping of the Chief Juſtice, which was denied, C. 
And thereupon the Chief Juſtice ſhall have Day until the next Aſſſcs, 
to bring in the Writing; and if before the next Aſſiſes the King's Bench 
be removed to that County, and that Record of the Aſſiſes is come int 
the ſame Court, and the Defendant is reattached, and appeareth net, 
but maketh Default, for which the Aſſiſe paſſeth for the Plaintiff, &. 
and that Releaſe not pleaded nor ſhewed, the Defendant ſhall have 3 


ſpecia 
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he 
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ſpecial Writ to the ſaid Juſtice, in whoſe Cuſtody the Releaſe or Wri- 
to ſend the ſame into the King's Bench, and thereupon the 


Defendant ſhall have his Certificate out of the King's Bench, againſt 


the Plaintiff upon that Matter; and ſuch Writ is in the Regiſter. 
If a Man ſue a Certificate, he may have a Writ of Aſſociation upon 


that Writ, as in Aſſiſe of Novel Diſſeiſin, and alſo a Writ of & nor omnes, 
as well as he ſhall have in Aſſiſe of Novel Diſſeiſin. 


3 And a Man may ſue the Certificate before the ſame Juſtices, (a) be- 
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[183.] 


fore whom the Aſſiſe paſſed, and then the Certificate ſhall iſſue out of 
the Rolls of the ſame Juſtices: But he may ſue his Certificate before 


other Juſtices if he will, and then the Writ and Patent ſhall iſſue out of 


the Chancery. 


C And if ſome of the Jurors be dead, yet it ſeemeth reaſonable that 


he have the Certificate; and that it be tried by thoſe who are alive, 
and by others, Ec. for that is a new Matter upon which they were not 
charged before, but ſee that Matter debated, 32 E. 3. lib. A and 12 


H. 4 4- 7 HAT. 


fore Judgment given in the Aſſiſe, as well as after Judgment given; and 


this is at Common Law. 


D Auno 43 E. 3. It appeareth that a Man ſhall have a Certificate be- 43 AM. 5. 


EZ And a Man ſhall have a Certificate upon an Aſſiſe of Darrein Pre- 12 H. 4. 9. 


ſentment, or an Aſſiſe of Mortdauuceſter, or Furis Utrum ; and it is Rea- Welt. 2. c. 3. 
ſon that a Man have a Certificate upon an Attaint, if it paſs againſt 
him by Default, where he hath Matter to bar the Attaint by Releaſe or 


other Writing, Ec. 


And if the Record of Aſſiſe be removed into the Common Pleas, the 
Party may fue a Certificate in the Common Pleas before the Juſtices 7M. 4. 45. ac. 
there, although the Aſſiſe be taken of Lands in another County. See 33 H. 6. 20, 


Title Proceſs, H. 33 H. 6. 


C (b) And the Proceſs in a Certificate is Summons againſt the Jury, 


vl 


(a) See 7 H. 4. 45. Aſſiſe taken in Banco, 
which 1s removed, a Certificate ſhall iſſue 
pon the Rolls there, and ſhall be taken 
by Ni prins in the County. 2 H. 5.5. a 
Certificate is not grantable on the Rolls; 
dar by the ſame Juſtices before whom the 
Atte paſſed : But by an original Writ, as 
E. z. 3. an Aſſiſe taken in the Country 
«4 adjourned into Bank for Difficulty, 
a4 the Judgment given there: No Certi- 
ncate ſhall itfue upon the Rolls in Bank, 
but the Record ſhall be remanded to the 
Juſtices aſſigned, and they ſhall iſſue the 
Certiheate upon the Rolls before them. 
dee 33 71.6. 20 where after a Record of 
8 Recovery in an Aſſiſe was ſent into 

ank by Mittimrs, u Certificate was there 
trated upon the Rolls there: But note; 


and the Venire facias againſt the Party, Ec. and after a Diſtreſs. 

c) And Niſi prius ſhall be granted in a Certificate, if the Land be in Certificate of 

another County than where the Certificate is brought, 
| Li i 


Ii rit 


It ſeems this Certificate was upon the Re- 
cord, as it was 21 E. 3. 3. on a Fire, and 
2 H. 5. 5. on a judgment, S, had before 
the ſame Juſtices for the Statute is quod 
veniat coram Fuſti iaviis 7 Aſſiſam illam ce- 
perint ; but on a Releaſe as the Caſe is 33 
H. 6. 20. there the Clauſe is Fuſticiarii, &c. 
See Not. Parl. 9 E. 2. M. 7. Dorſo. after 
the Death of the Juſtices of Aſſiſe, a Cer- 
tificate before other Juſtices aſſigned by 
Patent. 

(b) And the Jurors ſhall have the View 
here. See 3 H. 4 14. 

(e) Sce the Stat. Mag. Char. c. 12. and 
7 H. 4. 45. If an Aſſiſe be arraincd in B. 
R. at Tork, and the Bank (Court) is after 
removed to Weſtmin/ter, he ſhall have a 
Certificate upon the Rolls, ard Ni pri. 


21. Nota, C:$ 
pe pro fine 


was awarded 


pendent the 


Aſliſe, 
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4 E. 3. 36. & 
5 E. 2. 43. 
Titz. Nuſan. 
12. 


Aion ſur le 
Caſe 36. 


4 Aſſ. 3. If 
Nuſance be, 
and after he 


to whom the 
Nuſance is 


alien the Land, the Feoffee ſhall not have Aſſiſe, becauſe it was before his Intereſt, but the Tena: 
ſhall anſwer to the Nuſance, as well before his Time as after. 19 Afſ. 9. | 


Writ of Aſiſe of Nuſance. 


ST of Nuſance lieth where a Man levieth a Nuſance to my Free. 
hold, which I have for Life, in Tail, or in Fee-ſimple; then! 
ſhall have the Writ to redreſs the Nuſance (a). 

And if that the Nuſance be done in one County, and the Land tx 
which the Nuſance is done be in another County, then he ought to ſv; 
ſeveral Writs of Aſſiſe of Nuſance, to each Sheriff a Writ, and a Pa- 
tent made to certain Perſons to be Juſtices in that Aſſiſe, as it ſhall be 
in Aſſiſe of Common of Paſture, or 'Turbary, or Rent, or the like; and 
the Form of the Writ is ſuch: 


Rex Vic, Sc. Queſtus eſt nobis A. quod B. injuſte & ſine judicio exaltari; 
quoddam ſtagnum in C. in com” tuo ad nocumentum liberi tenementi ſu in I. 
in com H. poſt primam transfretationem, &c. Et ideo præcipimus, quid |; 
prædict' A. fecerit te ſecurum de clamore ſuo preſequend” tune fac 12 liberis 
legales homines de wviſn” illo videre ſtagnum illud & nomina eorum ivr; 
wviar”, Ec. 

And in the other Writ, which ſhall be directed unto the Sheriff where 
the Land is, to which the Nuſance is, he ſhall ſay in the Writ, Vier: 
tenementum illud. So that the Jurors where the Land is, ſhall fee tte 
Land, and the Jurors in the other County, ſhall ſee the Pool where the 
Nuſance is done. 

And moreover he ſhall ſay in the Writ, Et nomina illorum imbreviir. 
Ft ſum* eos per bones ſum* quod ſint coram dilectis & fidelibus noſtris R. 
& T. & his quos ſibi aſſociaverimus ad certos dies locum in confini! 
_ predieP quos idem, Ec. parati, &c. And the Form of the Patent“ 

uch: 

Rex dilectis, Ec. Sciatis quod conſtituimus vos Fuſticiarios ad aff. capie] 
quam B. arrainavit coram vobis per brevia noſtra verſus N. de quodam ſtag"! 
exaltato in C. in com” S. ad nocumentum liberi tenementi ſui in L. in Cui. 
tatu H. & ideo, Oc. quod ad certos, Cc. in confinio com* predif? quis ad 
hoe provideritis, aſſiſam illam capiatis, faftur” quod ad juſtitiam pertin, 
falvis, Sc. Mandavimus enim Vie? noſtris in com prædidt quod ad cen 
diem & locum in confinio com prædid quos ei ſcire fac aſſiſam illam ces ea 
vobis venire fac'. In cujus rei teſtimonium has literas noſtras eri fecini 
Patentes. Teſte, Ec. FE 

1 


(a) Where he may abate the Nuſance. Pariſhioners may abate a Nuſance ler 
Sec 8 E. 4. 5. But by Hankf. he ſhall not in the Churchyard, though it has ren”. 
have Treſpaſs after the Abatement; but if ed there twenty Years. So if the Plaine 
he brings an Aſſiſe, and the Defendant a- himſelf abates it pending the Vit, ki 
bates it pending the Writ, the Writ ſhall Writ ſhall abate, 46 Ae 9% 
abatc, 2 H. 4. II. See 6 E. 2. Aſiſe 454. 5 


22222 — 


4 


Writ of Aſiſe of Nuſance. RY -- 
N And a Man ſhall have the like Writ, if a Man have a Way to (a) his 21 E. 3. 22. 
Land or Houſe, and another ſtop the Way, he ſhall have an Aſfiſe of 3 25 
Nuſance for that Stopping; and if the Way be in one County, and the Nuſance z. 
Land to which the Way is, in another County, then he ſhall have two vi. 11 H. 4. 
Writs of Aſfiſe of Nuſance, to each County one, and a Patent made to 25: It ſhall 
certain Perſons, as is aforeſaid ; and the Form of the Writ is ſuch : - — 
Rex, Cc. Cteſtus eſt nobis A. quod B. injuſte & ſine judicio arctavit cya, 
nuandain viam in B. in com tuo, ad nocumentum liberi teuementi ſui in C. 14 H. 8. 37. 
i com” H. poſt primam, Ec. & interim fac 12. &c. videre viam & nomina, 7 7 4 
gc. Et ſum”, Ec. | * #5 0 
0 And — Sheriff where the Land is to which the Way belongeth, 45 E. + $3. 
the Writ is, Quzare arctavit quandam viam in B. in com” C. ad nocumen-= 
tum libere tenementi ſui in S. in com” tuo poſt primam, Ec. Et ideo tibi præ- 
cipimus, Ec. videre tenement” & nomina eorum imbrev? & ſum”, Ec. ad cer- 
tos, E9c. in confinio con pred” quos idem, Ec. And the Patent is ſuch: 
Rex dilectis, &c. Sciatis, G. ad aſſ. capiend* quam, c. per brevia no- 
, Ec. de quadam via ardtat' in B. in com Bedford ad nocumentum, c. 
in C. in Comitatu Hunt” & ideo, Ec, (ut ſupra). 
0 And a Man ſhall have a Writ of Aſſiſe, Quare injuſte & ſine judicio le- 
dea vit vel proſtravit quoddam foſſatum in N. ad nocumentum liberi tenementi *! H. 4-25. 
ſit in N. vel levavit, vel proſtravit, vel exaltavit, vel de-exaltavit quoddam [184.] 
ſagnum, c. vel obſtruxit, vel arctavit quandam viam in N. ad nocument', 
Sc. vel levavit, vel proſtravit quandam ſepem in N. ad nocumemt', Oc. 
vel divert” curſum aquæ in N. ad nocument” liber tenement” ſui in B. poſs 
primam transfretat*, &c. (ut in aſſiſa de communia paſture uſque ibi) de 
vii illo videre foſſat” illud, ſtaguum illud, ſepem illam, viam illam, curſum 
agu illius, & tenement” & nomin” eorum imbreviari & ſum”, Ec. (ut ſupra 
in com' paſturæ) and the Form of the Patent is, 
Rex diledtis, Ec. Sciatis, c. ad aſſiſam capiend" quam A. Oc. verſus B. 48 E. 3. 17, 
de quodam foſſato levato vel proſtrato in N. vel de quodam ftagno cxaltato vel 
deexaltato in N. vel de quodam ſtaguo levato vel (b) proftrato in N. vel de 
ii quadam 


| (a) So that it ought to be a Way appen- Aſſiſe, or on a Quod permittat, you need 
ant; for of a Way in Groſs, he ſhall have only name the Tenant of the Frechold 


1 only a Writ on his Caſe. 11 H. 4. 26. fer where the Stoppage is. Sce 1 H. 4. 83. If I 
2 Cr. and ſo of a Way to a Church becauſe have Common 8 ly ing beyond a 
g9 he has no Freehold in the Church. 4 E. 3. Bridge which a Prior ought to repair ra- 


Mis Nuſance 8. but contra it ſeems as to a Way tore Tenure, and the Bridge falls for Want 
« 04 to a Church which one has ratione Tenure, of Reparation, I ſhall not have an Aſſiſe 
* vere, if not an Adion on the Caſe, ora of Nuſance Quare pontem proftravit. (1.) 
7 y \rit of Aſſiſe at his Election. Becauſe there is no ſuch Writ. (2.) Be- 
1105 It a Way be ſo ſtopp'd, that the Party cauſe here is only a Neglect, and for that 
00.00 can paſs, but narrowly, an AQtion on the an Action on the Caſe lies. So if 4. ought 
in Caſe lies; but if it be wholly ſtopp'd, an to ſcour a Dirch, which he does not 

Allie. 14 H. 4. 31. See Lib. Entr. 616. ſcour, whereby my Land is drowned, an 


here a Tertenant plows my Way, I Action on the Cale only lies; but if he 
Ani Tay have an Aſliſe, Yer not Caſe, not ſtops it up, an Aſſiſe of Nuſance lies, per 
levies even where it is wholly ſtopp'd. 2 H. 4. 10. Thirning. If a Stranger ſtops my Way, an 
emal 3311 6. 26. If the Tenant ſtops my Way Action on the Caſe lies; bur if the Terte- 
lain Alle lies; if a Stranger does it, an Action nant does it, an Aſſiſe. 22 H. 6. 15. 


6n the Cale only; and it ſeems that in an (b) Note; An Aſſiſe de libero * 
Oces 
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22 H. 6. 14. 
11 H. 4. 47. 


Mit of Aſiſe of Nuſance 


guadam ſepe levata vel proſtrata in N. vel de quadam via arctata vel 
ta in N. de curſu cujuſdam aqua diverſo in N. Et 


(ut ſupra). 


And for what an Aſſiſe of Nuſance lieth, appeareth by th 


atum, num, s, ay 
Fo fag ſepe wi diverſi curſus aquarum, 


* 


Poſcunt aſſiſam, mercatum, feria, bancum. 


2. termimari coram 


: Fuſtic' aſſiſar i. placitari in Banco. 
And it appeareth by theſe Verſes, to ſet up a Fair or a Market unto 


the Nuſance of (a) another Fair or Market, that he unto whoſe Ny. 
ſance that Fair or Market is ſet up, ſhall have a Writ for ſo doing re. 
turnable into the King's Bench ; and the Writ ſhall be in ſuch Form: 
Rex Vic, &c. $i A. fecerit, Ec. tunc ſum”, &c. P. quod ſit coram Ju- 
ſtic noftris apud Weſt", &c. oftenſ. quare levavit quoddam mercatum vel 
guandam feriam in I. ad nocumentum liberi mercati, vel liberæ ſeri ipſus 
A. in eadem villa, vel in alia poſt primam transfretationem, &c. ut dicit & 


habeas ibi ſum” & hoc breve. 


There is alſo another Form of Writ for the ſame which is a Qod per- 


mittat, which is ſuch: 


Rex Vic, &c. Precipimus P. quod juſte, Oc. permittat Epiſcopum Linc 
proſternere quoddam mercatum in Uppingham quod P. de M. pater prædict P. 
cujus heres ipſe eſt, injuſte, &c. levavit ad (b) nocument' liberi mercati C. 


uuper Epiſcopi Lincoln' prædeceſſ. predi® Epiſcopi in Luddington, ut 2 


does not lie of a Way. 34 Af. 13. Vide 
ſurra. 

Note; If one makes a Ditch, c. croſs 
a River which runs to my Mill, although 
the Ditch be made on his own Soil: It is 
in my Election to have an Aſſiſe of Novel 
Diſſeiſin or of Nuſance. 32 A. 2. 

(a) Note; Caſe does not lie, nor an Aſ- 
ſiſe of Nuſance where it is damnum ſine 
injuria, as for ereQting a Mill near my Mill, 
where by I loſe the Cuſtom, &*c. of the 
Inhabitants. 22 H. 6. 14. So for ſetting up 
a Grammar School. 11 H. 4 47. But Cale 
lies for ſetting up a Ferry, near an antient 
Ferry on the ſame River. 22 H. 6. 14. See 
for this Bra#. 235. Mercatum levatum non 
eſt injurioſum nec proſternendum ſi fit antiquius 
7 mer-ato. of 11 it be La within 
the third Part of twenty Miles; viz. wnius 
Diætæ. (3.) If ſer up for two or three 
Days at moſt, meum Mercatum ſuit vicinum. 

(b) See Paſch. 13 E. 3. W. de Clynton 
and C. his Wife, brought Nulance againſt 
A. for levying a Market in W. to the Nu- 
ſance of their free Market in F. for that 
the ſaid W. and C. in Right of the ſaid C. 
had their Market every Wedneſday in S. to 


which Market the Country People near 


uſed to come, Cc. of whom the Plaintiffs 
. | 


had Toll, Sc. the Defendant levied a 
Market at W. to hold the ſame Day only 
two Miles from S. and that the Country 
People who uſed to come to S. do go to H. 
Pole defended the Torr, Sc. and demand- 
ed the View, but it was not allowed; he 
alſo took Exception, for that they did not 
ſay their Market was elder ; but not al- 


| lowed ; for it ſhall come by Way of Plza. 


(3-) Exception, for that C. had it only 
for Life, and ſo ought to have another 
Count, non allocat. wherefore he pleaded, 
That he had not levied any Market to 
the Nuſance of their Market, and Iſſue 
was taken, and the Averment received by 
Award. Note; If the Market be on the 
ſame Day, it ſhall be intended a Nuſance; 
but if it be on another Day, it ſhall no! 
be ſo intended, and thercfore ir ſhall be 
put in Iſſue, whether it be a Nuſance or 
not. 11 H. 4. 5. In a Scire facias for the K. 
to repeal a Patent. Note; A Market wWas 
granted to be in D. on Saturdays, two Miles 
diſtant from C. where the King had a Mat- 
ket on Tueſdays. Note; The Patent com. 
monly is ita quod non ſit ad nocument” ; but | 
it be a Nuſance, though ir has not that 
Clauſe, the ſecond Patent is void agairit 
him to whom it is a Nuſance. 22 H. 6.14 


obſirute 
ideo vobis mandamus, Oc. 


eſe Verſes, 
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Writs of Nuſance which are Vicontiel. 429 
£2 niſt fecerit, & predic? Epiſcop' fecerit te ſecurum, Ec. tunc ſum” pred” 
P. quod ſit, Sc. oftenſ. quare, &c. 

And that Writ was granted by the Chief Juſtice and Clerks of the 


Chancery, by which it ſeemeth, that a Man may diſturb another to 


have or keep any Fair or Market unto the Nuſance of his Fair or 
Market. 


Writs of Nuſance which are Vicontiel. 
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RITS of Nuſance which are Vicontiel, (a) are thoſe which do By the Sta- 


N 
appear by the Verſes following, — — \ 
| rica ca gultum ges lendinum tif may 1 
Fus fur porta, domus, vir gur mo murus, ovile, chooſe to Oy 
Et pons, tradantur hæc vicecomitibus. have it be- 


And the Form of the Writ is ſuch: Rex Vic", Sc. Queſt' eft nobis A. 22 
de B. quod B. (b) injufte levavit vel proftravit quandam dom vel obſtruxit Sheriff, Ro- 14 
guendam gurgitem in N. ad nocument', &c. in eadem villa vel in alia poſt gifter 19% by 
prin transfretationem, Sc. in Vaſc. Et ideo tibi precipimus, quod loquelam . 
illam audias, & poſtea eam inde iujuſte deduci fac” ne amplius inde clamorem 
audiamus pro defedu juſtitiæ. | 

After the ſame Manner are Writs, de ovili, porta, virgulto, molendino, 

Latrina, & ſimilibus levatis vel proftratis. And thoſe Writs may be re- 

moved at the Suit of the Plaintiff or Defendant, out of the County into 

the Common Pleas by a Poxe, with Cauſe ſhewed in the Writ, as in a 

Replevin of his Cattle; and the Pore is ſuch: 

Rex Vic', &c. Pone ad petitionem petentis loquelam que eft in com tuo 
der breve noſtrum inter A. & B. de quadam domo levat* vel profirat” in C. 
per ipſum B. injuſte levat”, vel totalit' proftrat* ut dic & ſum, Ec. ut in 
pone de averils. 

And the Rule in the Regiſter is, that if he who erected or throweth Regiſter 199 
down a Houſe, Wall, or the like, dieth, that he to whoſe Nuſance it 
is, or his Heir, ſhall have a Quad permittat againſt his Heir of him who 
cid the Nuſance, which Writs are amongſt the Writs of Quod permittat. 

D And a Man ſhall have an Aſſiſe of Nuſance for building of a 18 E. z. 22. 
Houſe higher than his Houſe, and ſo near his, that the Rain which Nuſance 1. 
talleth upon that Houſe, falleth upon the Plaintiff *'s Houſe. 

c) And a Man ſhall not have an Aſſiſe of Nuſance of a Way, if it be 4 E. 3. Fitz. 
10t appendant or appurtenant to his Freehold; as if a Man build a Nuſance 2. 


Houſe 45 & 3. 25 
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(4) See an Aſſiſe of Nuſance, or an Ac- mſque ad Gurgitem meam ſuperiorem. 46 Aſſ. 9. 
4101 on. the Caſe, lies for diverting Majoris (e) But he ſhall have a Writ on the Caſe 
{tis Curſus aque, &fc, Dyer 284. and yet for ſuch Way in Groſs. 11 H. 4. 26. But by 
21 ſaall not have an Aﬀion on the Caſe the better Opinion, the Writ ſhall not be 
"Y ſtopping of a Way; (Quere) but he re levavit quandam Domum ad nocumentum 
"yy have an Aſſiſe of Nuſance. Dyer 250. liberi tenementi. But Quare obftruxit vel arc- 
10 kor leyying of a Goſs to intercept tavit viam ad nocumentum, fc. Et qued Fu- 
ne Courſe of Fiſh coming from the Sea, ratores videant viam wel tenementum. So if a 


430 Writs of Nuſance which are Vicontiel. 


Houſe over the Way which I have to my Houſe, or to the Church, I 
ſhall have an Aſſiſe of Nuſance. 

And in a Writ of Nuſance, the Defendant ſhall have the View, and 

50 E. 3. 12. ſhall be eſſoined; and if afterwards he makes Default, a Diſtreſs ſhall 
be awarded againſt him for to anſwer, Gc. and not ſave his Default. P. 

E. 3. 9. . 

1 if a Man levy a Nuſance unto the Houſe of another who hath 
therein an Eſtate but for Term of Years, then he ſhall not have an Af. 
[185.] ſiſe of Nuſance, but an Action upon the Caſe againſt him, becauſe he 
hath no Freehold: But yet it ſeemeth he may enter and abate the 

Nuſance. 
But his Leſ- And if a Writ of Nuſance be removed out of the County, and the 
— 44 Sheriff return, that the Defendant hath not any TG Sc. the Party 
Af. 437. hall have Attachment, Diſtreſs, and no other Proceſs, c. becauſe it 
toucheth Freehold. But in an Aſſiſe of Nuſance, the Proceſs is as in 

Aſſiſe of Novel Diſſeiſin. 

And the Pariſhioners may pull down a Wall which is ſet up to their 
Nuſance in their Way to the Church, quod I. 6 E. 2. 

And in an Aſſiſe of Nuſance he may in his Plea ſhew the Nuſance to, 
be to diverſe Freeholds. 

And if the Ways be ſtraitened, or the Allies or Lanes in any Town, ) 
City or Borough Corporate be filled with Filth or Dung, or ſuch 
Things by which Means Infection may increaſe, then he who will ſue 
may procure ſuch Writ to have them cleanſed and made clean ; and the 
Writ is ſuch: 

Rex Majori & Ballivis ſuis Oxon” ſalutem. Quia ex teſtimonio accepints 
fide digno, quod per fimos & fimaria, necnon porcarias, & frequent" acc 
porcorum, ac plures alias feditates, que in viis & venellis ville prediff & 
ſuburb” ejuſdem exiſtunt, aer ibidem in tantum corrumpit® & inficit” quod ni. 
giſtris & Scholaribus in eadem commorant & aliis ibidem conſervantibus & 
tranſeuntibus horror abominabilis incutitur, commoditas ſalubris aeris impel. 
tur, ſtatus hominum graviter læditur, alizque intolerabiles incommoditates, E 
quamplurima diſcrimina ex corrupt” bujuſmodi provenire noſcuntꝰ in magiſim 
& ſcholarium prædict & aliorum ibidem converſant” & tranſeunt nocunen 
& vite ſue periculum manifeſtum. Nos nolentes hujuſmodi defectus enormes 
& intolerabiles ibidem ulterins ſuſtiner. Vobis præcipimus, quod omnes vit 
& venellos in villa prædictꝰ & ſuburb de fimis & fimariis, ac aliis fedits- 
tibus prædict mundari, & mundatos impoſterum conſervari ſine dilat alis 
faciatis, ne per corruptiones aut fedititates prediff damnum ſen pericull 
aliquibus in veſtri defect eveniat in futurum, per quod ad vos tanquan i 

mandati noſtri contemptores graviter capere debeamus. Teſte, c. ; 

And upon that he ſhall have an Alias, a Pluries, and Attachment 

they do not cleanſe them, Sc. But for Villages in the County 
are not corporate, ſuch Writ doth not lie. 


G 
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Man builds a Houſe croſs a Watercourſe the Writ may not be Quod Demum levars! 
to a Mill, the Writ ſhall be Quod divertit ad nocumentum liberi tenementi. 11 H. 4 5% 
Curſum aquæ ad nocumentum, c. Quare if 


rr 


2 


Hit de Aſſociation in Aſiſe, and of Writs de fs non 


Omnes. 


* A Writ of Aſſociation is a Patent made to one or more, when an Aſ- 

| ſiſe of Novel Diſſeiſin, or Certificate upon Aſſiſe of Novel Diſſeiſin is 16 Aſſ. 6. 

| ſued. Then the King of his own Motion, or the Plaintiff may ſue to —_ on 
have other Perſons affociated unto the Juſtices of Aſſiſe to take that Aſ- j, 5 


ſiſe; and the Form of the Writ or Patent is ſuch: omnes gene 

ral, which is 
entred of Record, and remains with the Juſtices for their Warrant to take other Aſhſes; and tho 
Special Si non omnes is annexed to the Record, and ſent as Parcel. 


Rex dilectis & fidelibus ſuis C. & D. el dilecto & fideli ſuo F. ſalut'. 
Sciatis quod aſſociavimus vos vel alterum veſtrum, vel vos diled“ & fidelibus 
noſtris A. B. & G. ad aff. uovæ diſſ. capiend quam F. arrainavit coram pref. 
A. B. & G. per breve noſtrum verſus H. de ten“ in N. ita tamen quod ſi ad 
certos diem & locum quos iidem A. B. & G. ad hoc providerint vel alterum 
deſtrum vel vos adeſſe contigerit, tunc vos vel alterum veſtrum vel vos ad hoc 
in focios vel in ſocium admittant, alioquin iidem A. B. & G. non expetata 
freſentia veſira vel alterius veſtr vel veſtra, ad caption” illins aſſ. procedant. 
Et ideo vobis mandamus quod vos vel alter veſtr vel vos captioni aff. illius 
na cum pref. A. B. & G. intendat* in forma prædictꝰ fac inde quod ad ju- 
{itiam pertin” ſecundum legem & conf. regni n ſaluis nobis amerciamen= 
tis inde provenient. Maudam' enim eiſdem A. B. & G. quod vos vel alte- 
rum veſtrum ve vos ad hoc in ſocios vel in ſocium admittant, ſicut pred” eſt. 
In cujus rei teftim* bas literas, Cc. 

(a) And upon that Patent of Aſſociation the King ſhall ſend his Writ See for the 


unto the Juſtices of Aſſiſe, commanding them thereby to admit him or EPo%tion. 

them, Cc. And the Writ is ſuch: ah ap 
Rex diletP & fidelibus ſuis A. B. & G. ſalut”. Sciatis quod _ 5 

mus vobis dilect & fideles noſtros G. & D. vel alterum ipſorum: Vel fic; di- E E.. 11. 

let? & fidelem noſtrum F. ad af. nove diſſ capiendum quod E. arrainavit Dr. . 

cram vobis per breve noſtrum verſus H. & alios in brevi noftro originali | 

content” de tenement” in N. vel de commun paſture in N. ita tamen quod ſi 

ed certos diem & locum, quos ad hoc provideritis, ipſos C. & D. vel alterum 

ip/orum ; Vel fic; ipſum F. ad hoc in ſocios vel in ſocium admitt', alioquin 

di non expectata præſentia eorum C. & D. vel alterius ipſorum: (b) Vel 

lic; vel ipfins F. ad captionem illins aſſ. procedat. Et ideo vobis mandamus, 

90d ipſos C. & D. vel alterum ipſorum : Vel ſic ; vel ipſum P. ad bee in 

/«Cios vel in ſocium admit in form” prædict'. Mandavins enim eiſd C. Es 

. D. 


(a) Note; The Juſtices may refuſe to (b) vel fic; Aliquis fngulit vicih' quibus 
admit the Aſſociate, except the Writ be di- 0 D. abeſſe N Sang. 9 
rected to them. 5 E 4. Af, 459. . 


= | | — 
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E certif. prædict commode intereſſe non poſſitis, tunc duo veſtrum quos pre. 


111. Br. AL. Letters Patent; and by other Letters Patent hath aſſociated unto them 


Writ of Aſſociation in Aſiſe, &c. 


D. quod ipſi vel eorum alt” : Vel fic ; vel idem F. quod una vobiſcum ad ;,, 
intendat vel intendant, ſicut præd eft. Teſte, E9c. 
And if ſeveral Aſſiſes, or Certificates of Aſſiſes be ſued before ſever! 
Juſtices in one County for Lands, Tenements, Rents or Common 
and afterwards the King maketh new Juſtices to take all Aſſiſes or Cer. 
tificates, and juries which are to be taken in the ſame County, the 
King may make an Aſſociation to the Juſtices new aſſigned ; thus! 
Rex dilect & fide ſuis W. de D. R. de A. & R. de P. falut. Stig; 
quod cum conſtituerimus vos Fuſtic® noſtros ad omnes aſſ. jurat* & certif. cory 
quibuſcunque Fuſt* noſtris per brevia noſtra in comitat” Linc axraingt;; 
capiend. Et poſtmod* vobis mandaverimus, quod ſi vos omnes cap” afſ. jura 


ſentes eſſe contigerit, ad caption” earundem aſſ. juratarum, & certif. ſecun? 
legem & conſuetud regni noſtri procederitis, aſſociavimus vobis dile& & fie! 
noſtr A. ad afſ. juratas & certif. praditF una vobiſc capiend', ita tamen 
quod ſi ad cert” dies & loca, quos vos vel div veſtr” ad hoc provideritis, ipſum 
A. adeſſe contigerit, tunc vos vel dio veſtrum ipſum A. in ſocium admitiat, 
alioquin vos vel duo veſtrum non expettat preſentia ipſius A. ad captin! of 
juratarum E certif. pred procedatis, & ideo, Ec. mandamus, Ec. 

And a Patent made to him who ſhall be Aſſociate, reciting the Patent 
made to the Juſtices, and the Writ of Si non omnes, and then ſhall {a;, 
Aſſociavimus vos, Sc. And the Form of the Writ is ſuch : 

Rex dilectꝰ & fide ſuo A. ſalut'. Sciatis quod cum conſtituerimms dil? 
E fide naſtros W. de D. R. de R. E R. de P. J7uſt noftros ad omnes if 
jurat & certific quorum quibuſcunque Fuſticiar naſtris per brevia ndr 
com Linc arrain” capiend & poſtmod eiſdem W. de D. R. E R. mand: 
mus quod ſi ipſi omnes captioni afſ. jurat & certif. prædictꝰ commode intertſ: 
non poſſint, tunc duo eorum, quos tunc ade ſſe contigerit ad captionen eatu 
dem aſſ. jurat & certif. ſecund legem & conſuet' regui noſtri procederet, 
aſſociavimus vos præ fat W. R. & R. & duobus corum ad aſſ. jurat' & ces 
tif. prædict in com” prædid capiend, ita tamen quod ſi ad certos dies & loc 
quos iidem W. R. & R. vel duo eorum ad hoc providerint, vos adeſſe con. 
gerit, tunc ipſi vel duo eorum vos ad hoc in ſocium admittant, alioquin iiden 
W. R. & R. vel duo eorum nou ex pectata præſentia eorum, ad caption es- 
rundem aſſ. jurat & certif. prædict“ proced', & ideo vobis mandam” quad cat 
tion aſſ. jur & certif. præd una cum pref. W. R. & R. vel duobus ei u. 
tendatis in form prædict ſacturi, Ec. ſalvis, c. Mandamus et ian. eiſcen 
W. R. & R. quod ipſi vel duo cor vos ad hoc in ſocium admitt aft, ſe 
prædict' eſt. In cujus rei, c. has literas noftras fieri fecimus pt" 


Teſte, Ec. 
And afterwards when the King hath made his Juſtices of Aſſiſe b! 


— 


Tt 
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another Perſon, yet he is uſed afterwards to make other Letters Patent, 
as well unto the Juſtices of Aſſiſe, as to thoſe whom he hath aſſociate! 
unto them, that if they all do not come at one Time, to take thoſe 
Aſſiſes, Juries, and Certificates, that then thoſe who do come ſhall take 
the ſame Aſſiſes, Juries and Certificates: And that Patent is called a 9 
uon omnes; and the Form of the Patent is ſuch : : _ 
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Rex diledis & fideP ſuis W. de D. R. de A. & R. de P. & A. de B. 
ſalut. Cum conſtituerimus vos pref. W. R. & R. Juſticiar naſtros ad om- 
ves aſſ. &c. (uſque ibi) arrain capiend & poſt mod vob is pref. W. R. 
R. monſtravcrimus, quod ſi vos omnes, Oc. procederitis ſubſe Ken's quod aſſo- 
ciavimus vobis E duobus veſtrum pref. A. ad af. jurat Certific pred 
in com” præd capiend, vcbis mandam* quod fi vos omnes captioni aſſ. jurat 
t certiſicꝰ predic commode intereſſe non poſſitis, tunc tres vel duo veſtrum, 
quorum alterum veſtrum vos pref. W. R. & R. unum efſe volumus, ad = 
tionem earund afſ. Ec. ſecundum legem & conſ. regni noſtri procedatis, &c. 
Teſte, Oc. 
And theſe three Patents next before are commmonly made when any 
Aſſiſe is ſued ; as one to the Juſtices of Aſſiſes, and another Patent to 
the Clerk of the Aſſiſes of Aſſociation, and the Patent of Si non omnes, 
as well made to the Juſtices and the Clerk of the Aſſiſes together. 
c (a) And if the King make his Juſtices of Aſſiſe in any County, and after- 
wards he maketh an Aſſociation to them, and a Patent of Si non omnes, 32 H. 6. 10. 
tc. And afterwards divers Aſſes or Certificates of Aſſiſe remain before 
them not determined: The King at the next Aſſiſes may make a new 
Commiſſion unto other Juſtices to take all thoſe Aſſiſes and Certificates, {1 
and may make a new Aſſociation unto them by another Patent, and a al 
$i non omnes alſo directed unto them. | | 1 
b But a general Patent of Aſſiſe to take all Aſſiſes and Juries, c. and zz H. 6. 10. 1 
Aſſociation lieth. But M. 32 H. 6. it is holden, that an Aſſociation 1 
after another Aſſociation allowed and admitted doth not lie, nor that 
the Juſtices then do not admit other Aſſociation in that Writ afterwards, — * 
ſo long as that Writ and Commiſſion ſtand in Force. 386. 
E But in a ſpecial Aſſiſe no Aſſociation ſhall be made as it is holden the 
ſame Year. M. 32 H. 6. for he hath not in the Writ theſe Words, Ft 
bis quos ſibi aſſociavimus. But the Writ is directed to the Sheriff with- 
out thoſe Words in the Writ, nor thoſe Words are not in the Patent 
made to the Juſtices of that ſpecial Aſſiſe. 
hut if thoſe Words be in the Writ, and in the Patent made to the 
Juſtices, then it ſeemeth an Aſſociation ſhall be made in that ſpecial Aſ- 
iſe, as in other. And it appeareth in the Regiſter that the other Aſſo» 
ciation lieth after Aſſociation in one Writ. 
And upon a new Commiſſion made to other Juſtices, that the old 
| Juſtices of Aſſiſe ſhall deliver their Records of the Aſſiſe unto the new 
2 by Indenture, upon a Writ directed to them to deliver the 
ecords. 


And a Man may ſue a Patent of Aſſociation for ſeveral Aſſiſes; and 
he Form of the Writ is ſuch: 


AS Alſocias 
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Sce I. 5 E. 4. 129, 13. theſe Points is Tuftice, though there be no Writ of 
'rolved; viz. (1.) That an Aﬀociation Admittance. (4.) Though the Words of 
be on a ſpecial Aſſiſe, by a ſpecial ' the Patent of Aſſociation ſhall be only ad 
Jent. (z.) That by the Writ of Admit- Aſſiſam bac vie cabienlam; yet his Power 
mw he 1s not 3 (Aſſociate) without remains till the Aſſiſe be determined, al- 


dewing alſo the Patent of Aſſociation. though it depend through di vers Acjourn- 
That by the Patent of Aſſociation he ments. 
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Yet he is 
Judge before 
they admit 
him, by 
Markbam, 
L. 5 E.. 111. 


L. 5 E. 4. 111. 
Br. Aſſ. 286. 


jurat & * uma cum pref. A. capiend. Et ideo vobis mandamus, 


Writ of Aſociation in Aſiſe, &c. 


Aſſociavimus vos, vel alterum veſtrum, Ec. ad A 10 diſſ. capiend quam 
A. arrainavit cor pref. c. de tenementis in N. & ad aſſ. no' diſſ. capiend 
quam C. arrain cor ciſd Ac. verſus pref. B. de tenementis in eadem villa. 
Ita tamen quod ſi,” Oc. 

And if the King make two Men his Juſtices of Aſſiſe in one County, x 
and afterwards one of them is elſewhere in the King's Service, (a) ſo 
that he cannot intend to take thoſe Aſſiſes or Juries, then the King b 
Patent may make another Juſtice in his Room, to take thoſe Aſſiſes and 
12 and that Patent is in the Nature of an Aſſociation; and the 

orm of the Writ is ſuch: | 

Rex dilefto & fideli ſuo A. ſalut'. Sciatis quod cum nuper couſtituer vos 
& dilec & fidelem noftrum G. Fuſe noſir ad omnes af. juratas, & certifc 
cor quibuſcunque Fuſticiar noſtris per brevia noſtra in Comitatu L. arrain 
capiend, ac pref. G. quibuſd' obſequiis noſtris de mandato noſtro alibi imendat, 
per quod captioni earund alſſar, juratar & certiſicat vacare non poteſt, ut 
accepimus, loco ipſius G. conſtituim* dile® & fideP noſtr W. Fiſtic noſtr ad 
aſſiſas, juratas, & certific* predi® una vobiſc capiend*. Et ideo vobis man- 
damus, quod ipſum W. loco ipſius G. ad hoc in ſocium admittatis in forma 
predi”, Mandamus enim eidem W. quod loco ipfius G. una vobiſcum ad hi 
intendat, Oc. 


And a Patent ſhall be made to him who ſhall be affociate unto them 
in the Place of G. which ſhall be ſuch: 

Rex dilecto & fideli ſuo W. ſalutem. Sciatis quod cum nuper conſtituimus 
dilectos & fideles noſtros A. & G. Juſtic noſtros ad omnes aſſ. c. (ut ſupra 
uſque ibi) ut accepimus, loco ipſius G. conſtituimus vos Fuſtic* noſtr ad al. 


quod loco ipſius G. cum pref. A. ad hoc intendat' in forma prad* fatturi, El. 
ſalvis, Cc. Mandavimus enim eidem R. quod vos loco ipſius G. ad hoc in fe- 
cium admittat, ſicut pred” eſt. In. cujus, Oc. 

And if the King make three Juſtices in Aſſiſe, and afterwards one of 
them dieth, the King may make a new Patent of Aſſociation unto another 
to aſſociate him and the two in the Room of him who is dead, and acloſe 
Writ ſhall be directed to the two Juſtices who are alive to admit him, G- 
and it appeareth by the Writ, that if the King maketh three Juſtices to 
take Aſſiſes, and make them a Patent of Si non omnes, that if one of 
them dieth, yet the other two may proceed; and the Patent is ſuch: | 

Rex dilecto & fideli ſuo I. de O. ſalutem. Sciatis quod cum nuper conſit- 
tuerimus dilectos & fideles noſtros I. I. & S. Fuſtic noftr” ad omnes aff. Ju. 
E& certific* coram quibuſcunque Juſticꝰ noſtr per brevia noſtra in comitati S 
c. arrain* capiend, ac poſt mortem predia” S. diuerſ. aff. jurat' & cert! 
coram præ fut I. & I. arrain exiſtaut, nos certis de cauſis couſtituimus d. 
Fuftic ur tam ad omnes aff. jurat & certific coram pred” 1. I. & S. &. 
moa* coram eiſdem I. & I. quam ante coram quibuſcunque Juſtic' noſtr” in cem, 
pred arrain una cum eiſdem JI. & I. capiend'. Et ideo vobis mandamisy pe 


4 


(a) Or be dead; and note; A Juſtice of take the Aſſiſes without any Re-attach- 
Aſſiſe cannot record a Nonſuit. 45 A 3. ment ſued, altho' the Aſſiſe be removec 
Where one is made a Juſtice ad omnes Aſ- 28 Af, 2. | 
fi/as capiend”, it is good; and ſuch may 


25 
4 
*. 4 
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ad af: jurat E certific. una cum prefat* I. & I. capiend* attendat in forma 
præd fact, &c. ſalvis, &c. Mandamus enim pred” I, & I. quod vos ad hoc 
in ſocium admitt* ſicut præd eft. | 
C And a cloſe Writ ſhall be directed to the Juſtices to admit the ſaid 
Juſtice VV into their Society. | 

And the King may make Aſſociation in Juries as well as in Aſſiſes, as 
alſo in Attaints. And if the King make a Commiſſion to take an At- 
taint or other Jury, and an Aſſociation in the ſame, and after one of 
the Juſtices dieth, the King may make a new Aſſociation in the ſame 
Writ, and ſo he may make one Aſſociation after another in the ſame 
Writ, as appeareth by the Regiſter ; and the Writ is ſuch: 

Rex diled Ec. I. de M. R. de M. & I. de F. ſalutem. Cum nuper con- 
ftirniſſemus W. de O. & vos præ fat I. de M. & R. 7 noſtr” ad jurat 
24 milit* capiend quam R. arrain coram præſat W. & wobis pref. I. de 
M. Es R. per breve noſtr verſus P. ad convincend jurator” afſ. no difſ. que 
inter ipſum P. & pref. R. ſum” fuit, & capta per breve noſtrum apud H. 
coram præf. W. E vobis pref. R. de tenem in S. in com N. & paſt modo per 
breve noſtr” ape vobis pref. I. de M. & R. vos pref. I. de F. ad omnes 
aſſ. jurat*, Ec. in dico com arrain una cum pref. W. & vobis cum pref. 
I. de M. e R. vel duobus veſtrum cap”, & jurat' ill coram pref. W. 6 
vobis pref. R. & I. de F. virtute 8 prædic uſque ad caption” ejuſ= 
dem extiterit per placitat', ac idem W. jam diem clauſit extrem'”, loco ipſius W. 
conſtituimus dilectꝰ & fidel' noftr B. ad jurat' ilam una vobiſcum capiend. 
Vobis mandamus, quod præf. B. loco ipſius W. ad hoc admittat & ad jurat 
ilam capiend una cum ipſo procedatis, ſecundum legem & conſuetudinem regni 
mor + Es enim pref. B. quod una vobiſcum ad hoc intend ſicut præ- 

um eſt. | 


And thereupon another Patent ſhall be made to the ſaid B. of Aſſoci- Furby 2 H. 
ation, as before in other Caſes. | 4- 2. he is 
And an Aſſociation may be made unto the Sheriff upon a Writ of Offcer, 4 
Rediſſeiſin directed to him as well as it may be upon an Aſſiſe of No- 2 
vel Diſſeiſin, as appeareth by the Regiſter; which Writ was awarded by er in this 
I. de Harloſton. Writ. 

\ And although the Aſſiſe be diſcontinued for not coming of the Juſti- (188.] 
ces, Cc. yet when the Re- attachment is ſued, the Writs of Aſſociation, LINER 
and of Si non omnes ſtand in Force; and a Re-. attachment ſhall or may Er ACG486 
be ſued to revive thoſe Aſſiſes, (a) although there be ſeveral Adjourn- 14 Aff. 15. 


ments of the Aſſiſes, yet the Aſſociations and Writs of Si non omnes ſhall Br. Aff. 19% 
ſerve for all the Aſſiſes. 


bs K k k 2 Writ 


(a) See it accordingly achudged. 12 H. 4. neral, or the Aſſiſe taken by ſpecial Ad- 
a *0, 22. 14 Af. 14. be the . in ge- journments. ONT 
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23 Aſſ. 7, 


Writ of Rediſſeiſin. 
HE Writ of Rediſſeiſin (a) lieth where a Man doth recover by 
Aſſiſe of Novel Diſſeiſin, Land, Rent or Common, and the like, 
and is put in Poſſeſſion thereof by Verdict, and afterwards he is diſſeiſed 
of the ſame Land, Rent or Common by him by whom he was diſſeiſed 
before. Then he ſhall have this Writ upon the Statute of Merton, c. ;. 
and the Form of the Writ is ſuch: 


Rex Vis” Ec. Monſtraver nobis A. & B. uxoy ejus, quod cum R. quond 0 


vir ipſius B. & ipſa B. in Curia noſtra coram Fuftic* noſtr' ultimo itineranti. 
bus apud N. in Comitatu tuo. Vel ſic; coram dilect & fidelibèꝰ noſir' H. 6 


K. Juſtic naſtr ad aff. in Comitatu predict capiend afſign* apud. Vel fic; 


fi Fuſtic mort” fuer coram' H. & ſoctis ſuis nuper Juſtic noſtr ad afſiſ. in 
Comitatu predict capiend aſſign” apud N. recuperaſſent ſeiſin* ſuam werſis 
S. de vigint acr terræ, & decem ſolidat* reddit cum pertin in K. per rec(g- 
nit Aſſiſe nove diſſ. inter eos, Ec. Vel ſic; inter pref. A. B. & S. cat, 
præfat S. ipſos A. & B. de prædid terra & redditu. Vel ſic; de una a: 
terre de terra pradia” iterum injuſte diſſeiſivit: Et ideo tibi præcipims, 
quod aſſumpt tecum (b) cuſtodib* placitorum coronæ noſere & 12 tam militi 
quam aliis liberis & leg alib* hominib de Comitatu tuo tam de illis qui in prin: 
jurata fuer quam aliis, in propria perſona tua acced* ad prædich' terram & 
tenementum, unde reddit” inde provenit, & per eorum ſacramentum diligent 
inde fac inquiſit'. Et fi ipſos A. & B. per prefat* S. de predit® terra & 
redditu iterum injuſte aiſſeiſitos inveneris, tunc ipſum S. capias & in priſcna 
noftra ſalvo cuſtodiri fac', ita quod a priſona illa nullo modo deliberetur ſine 
manadato noftro ſpeciali: Et ipſos A. & B. de pradiff terra, & redditu re- 
ſeiſir', & damna ſua in duplum, que occaſione illius rediſſeiſ. ſuſtinuer, per 
ſacramentum prædict 12. taxari, & de terris & catall prædict S. in baliva 
tua ſine dilatione fer & eiſdem A. & B. habere fac juxta formam Statiti 
de hujuſmodi rediſſeiſ. proviſ. (c) Et ſcire fac pref. S. & D. qui terrain 
ilam nunc tenet, quod inquiſit' ill' faciend interſit, ſi ſibi viderit expedire. 
Teſt 43 &9 C. 

And 


(a) If he diſtrains for the Rent, he accedas ad Villam ub; Tenementa prædicta ſunt, 
ſhall have a Rediſſeiſin on a Reſcous c. it is erroneous. 11 F. 4. 6, 94. ad. 
made, without any other Seiſin. 40 A. 23. judged. But if the Rent iſſues out of more 

(b) 23 Aff 7+ If there be but one Co- (many) Lands in divers Vills, it is ſufhci- 
roner in the County, he may make it, o- ent to take the Rediſſeiſin in one Vill on- 
therwiſe all muſt join. 20 H.6. 17. And ly. 4c Af. 23. but the View ought to be 
note; A Rediſſeiſin taken before the She- made of all. 2 
riff and one Coroner is not good. Alſo (e) See 9 H. 4. 5. Note; The Sheriff 13 
note this Clauſe, aſſumptis tecum, c. was Judge here, and therefore it ſeems the Ar- 
omitted, and therefore the Writ abated. ray is not challengeable, but the Panel 15; 
26 E. 3. 57. and herein the Sheriff is Judge. and it ſeems that the Sheriff may recciv® 
1 H. 4. 5. but if there are four Coroners, Pleas herein as a Relcaſe, &c, Xelw. 135: 
but one is dead, the Sheriff ought to re- 40 A 23. 
turn this. It ſeems, that if the Writ be 


4 


D 


E 


F 
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And by that Writ Go—_—_ That a Man ſhall have a Rediſſeiſin 
againſt the Tenant, if he recover by Aſſiſe of Novel Diſſeiſiu before 
Juſtices in Eyre, or before Juſtices of Aſſiſe; (a) and ſo it he recover 
in Aſſiſe of Novel Diſſeiſin in the King's Bench or Common Pleas, if he 


be rediſſeiſed, he ſhall have that Writ. 
If Husband and Wife be diſſeiſed, and recover by Aſſiſe, and the 


Husband dieth, and the Wife taketh another Husband, and they be diſ- 1 Inſt. 1 54. b. 
ſeiſed again, by the Regiſter they ſhall have a Writ of Rediſſeiſin, al- 9 H. 4. 3. 


though the Husband were not difſeiſed before; and the Writ willeth 
that the Sheriff enquire whether they were diſſeiſed before, and ſo the 
Husband was not; but that is not material, becauſe it is the Right (b) of 
the Wife, and ſhe was diſſeiſed before. But if the Wife loſe in the 
Aſſiſe of Novel Diſſeiſin and afterwards take Husband, and they rediſ- 
ſeiſe the Plaintiff, he ſhall not have a Writ of Rediſſeiſin; quod vi 
II. 9 H. 4. | 

(©) — alſo a Rediſſeiſin lieth againſt him who committed the Rediſſei- 
ſin, and againſt another who was not Diſſeiſor, if he be Tenant of the 
Land. 


G And alſo if a Man recover Land by Aſſiſe of Novel Diſſeiſin and after 


is rediſſeiſed of Parcel of the ſame, he ſhall have a Writ of Rediſſeiſin. 


1 And in a Rediſſeiſin againſt Husband and Wife, the Writ ſhall be 


[ 


k And it appeareth in the Regiſter, that a Man ſhall have a Writ of 


thus in the End. Et idem A. damna ſua in duplum que occaſione illius re- 
diff. ſuſtinuit de terris ipſorum B. & S. & catallis ipſius B. in ball” tua, be- 
cauſe the Wife hath not any Chattel. 

And if the Sheriff will not execute the Writ of Rediſſeiſin, he ſhalt 
have an Alias and a Pluries directed to him, and if he then do it not, 
he ſhall have an Attachment againſt him to the Coroners, Ec. and upon 
the ſame, Diſtreſs infinite. | 


Aſſociation in a Rediſſeiſin; and the Writ is ſuch: 

Rex Vic', Ec. Sciatis quod cum nuper ad proſecut” N. nobis ſuggerent” ip- 
ſum in Curia noſt ra coram, &c. apud K. per breve noſtrum recuperaſ. ſeiſman 
/1am verſus 8 Ec. recitando totum breve (uſque ibi) i ſibi viderit expedire, 
aſſpciavimns tibi dile4" & fide” noſtrum R. ad premiſ. tecum faciend* & ex- 
tlend* ; ita tamen, quod ſi ad cert' diem quam ad hoc provideritis, ipſum K. 
«def. contigerit, tunc ipſum ad hoc in ſocium admitt' alioquin tu non expe4ata 
treſentia ipſius R. ad premiſ. faciend & explend” proced'. Et ideo tibi præ- 
cp" quod ipſum R. ad hoc in focium admitt', in forma predict, Mandavimus 
pod R. quod ad premiſ. tecum faciend” & explend” intend” ſicut pra- 


And 


'a) See 26 E. 3. 57. A Writ of Rediſſei- 191, it ſeems no Law; and that the Wife 
ha granted on a Recovery in B. R. ſued only ſhall be taken. 
in Chancery, and held good by the Award (e] If one recovers in an Aſſiſe and is 
of Court, rediſſeiſed by the Diſſeiſor, another Reddit 


(b) See 9 H. 4. 5. And it ſeems one may ſeiſin lies, per Thirning. 9 H. 4 5. ſor 


hive a ſpecial Writ -2 N that the Jointenancy is a good Plea in a Rediſſeiſin, 

\\:fe dum ſola was rediſſeiſed; A not that 33 E z. Rediſſeſin 7. And note this Judg- 

the Husband and Wife rediſſeiſed. Quere pe. ment in Rediſſeiſin, Ouod recrperet ſeifinam 
ſuam. Raſt. Entr. 548. 


. 
0 
0 
A 
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And by the Regiſter, the Writ directed to the Sheriff fhall be co 
as alſo the other Writ directed unto him who is aflociated to him, 
yet the ſame is in its Nature a Patent. 

And if a Man recover by Aſſiſe of Novel Diſſeiſin, Common of Paſture, L 
or other Profit apprender in the Soil of another, or any Office, or Cor. 

rody; if he be rediſſeiſed, he ſhall have a Rediſſeiſin; and the Writ 

ſhall be ſuch : | 
[189.) Rex Vic, &c. Monſtravit nobis A. quod cum ipſe in Curia moſtra coran 
dilectꝰ & fideP naſtr W. & ſociis ſuis Fuſtic noftr” ad afſiſ. Ec. aſſign* apud 
N. per breve noftrum recuperaſſet ſeiſinam ſuam verſus I. de communia paſty? 
in S. que pertinet ad liberum tenementum ſuum in eadem villa, per recqu 
affiſ. nove diſſ. ibi inde inter eos capt” predi I. præf. A. de præd communig 
iterum injuſte diſſeiſivit. Et ideo, c. acced ad paſturam illam & per eo- 
rum ſacramentum, c. de rationabil eftover* ſic recuperaſſet ſeiſin ſuam ver- 
1 ſus 1. de rationabil eftover” ſuis capiend in tribus millib ac boſci cum pertin 
| in W. que pertinent ad liberum tenement” ſuum in eadem per recogn” aſſiſ. s. 
And if a Man recover by Aſſiſe of Novel Diſſeiſin, any Land or Je- 
nement before the Bailiffs of any Liberty, where they demand Conu- 
ſance of Pleas before Juſtices of Aſſiſe, and the Juſtices grant the ſame, 
becauſe the Lands are within that Liberty, and afterwards he be rediſ- 
ſeiſed of the ſame Land, then he ſhall have a Writ of Rediſſeiſin; and 

the Writ ſhall be ſuch: X 

Rex Vic, Berks ſalutem. Monſtravit nob' A. quod cum ipſe nuper ar- 
rainaſ. quandam affiſ. diſſ. cor dileff & fidelil* noſtris I. & ſociis, &c. af- 
fig per breve noftr verſus P. de duobus pedibus terre in longitudine, & ung 
pede terre in latitudine cum pertin” in W. que quidem afſiſa per eoſd Ju- 
ſtic in Cur Abbat de Reading juxta libertates eidem Abbati per cartas pri 
genitorum noftror” quondam regum Anglia & confirmat* noſtram conceſſ. cor 
bal ejuſd Abbat' returnata fuit placitand', ac idem A. ſeiſinam ſuam de 
terra prædittꝰ verſus pref. E. in ead cur recuperaſſet per recogn aſſ. no dl. 
ihi inter eos capt. pref. E. ipſum A. de pred”, Ec. iterum, G. ut in prin 


ſe, 
and 


brev:. | 

And alſo a Man ſhall have a Rediſſeiſin upon a Recovery in Aſſiſe of 
Nuſance, de ſtagno injuſte levat', Ec. or de curſu ague diverſo, or de ti 
arctata & obſtrudla; and the Form of the Writ is ſuch: 

Rex Vic, Ec. Monſtravit nobis A. Sc. (uſque ibi) aſſign? arramaver 
quandam aſſiſam verſus B. per breve noſtrum de quodam ftagno iujuſte levais 
in N. ad nocumentum liberi tenementi ſii in K. & per recognit ejuſdem fl 
inde inter cos apud E. capt” coram eiſdem Fuſtic” diſrationavit ſtagnum illi 

| per pref. B. levatum eſſe proſternend', predia® B. ftagnum illud iterum in. 
4% 9 ſine judicio levavit : Et quia hoc injuſtum eſt manifeſtum contra pace”! 
| noſtram: T1bi pracipimus, quod aſſumptis tecum, Ec. (uſque ibi) accedas a 
ftagnum illud & tenementum, & per eorum ſacramentum diligenter inde f/ 
Inquiſition”. Et fi per inquiſitionem illam inveneris quod prædic“ fbagnun a T 
aud iterum injuſte levaverit, tunc ipſum B. capias, Ec. (uſque ibi) „te- 5. 
; ali, & ftagnum ilud fine dilatione profterni, & eidem A. damna ſua ad di 4 280 
| | plum, gue occaſione illius rediſſeiſin ſuſtinuit, Ec. (uſque ibi) ſine dilation! ha a 
Feri habere fac juxta formam, Sc. ut ſupra. 15 t 
n 


: Pp 7 


if 
. 
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C And the like Writs are in the Regiſter of Rediſſeiſin, for the Miſ- Ant. 66. 
turning of a Mill, or of a Way, or of an Office, and the like. 
And if the Sheriff do deliver any ſuch, without the ſpecial Command 
of the King, who are convict of ſuch Rediſſeiſins, he ſhall be grievouſl 
amerced, and notwithſtanding thoſe who are ſo delivered, ſhall be alſo 
grievouſly puniſhed, c. by the Statute of Marlebridge, cap. 8. 
And by the Statute of Meſtm. 2. cap. 26. he who recovereth in a Re- 
diſſeiſin, ſhall recover double Damages; and the Defendants ſhall nor 
be bailed by a common Writ ; and by the ſame Statute is given a Writ 
of Poſt-Diſſeiſin, in which Writ he ſhall alſo recover double Damages 
againſt the Defendant. 
D And if a Man do recover by Rediſſeiſin, and afterwards is diſſeiſed 
again by him by whom the firſt Rediſſeiſin was before, he ſhall have a 
new Rediſſeiſin; and ſo-one Rediſſeiſin after another every Time he is 
rediſſeiſed. 
And a Rediſſeiſin ſhall: be maintainable againſt any of the Diſſeiſors. 
And if a Man recover Land by Aſſiſe of Novel Diſſeiſin, unto which 1 Inſt. 154. b. 
a Common is appendant, Sc. and after he is diſſeiſed of the Common 3 
again, he ſhall have a Rediſſeiſin, Sc. : 
G And if a Man ſue a Writ of Droit Cloſe, and make Proteſtation in 
the Nature of Aſſiſe of Novel Diſſeiſin, and recover in that Writ, and 
after he is rediſſeiſed, he ſhall not have a Rediſſeiſin; for that Writ |, , , 
doth not lie upon an Aſſiſe at the Common Law. AM. 14 E. 3. "OR 
H And if all the Jurors in the Aſſiſe be dead but one, and afterwards: he 
who recovered is rediſſeiſed, Sc. it is a Queſtion whether he ſhall have 
a Rediſſeiſin, becauſe that the Statute is Per primos Juratores & alios, Ec. 21 Aſſ. 3. 
which ſee debated in II. 8. 5. But it ſeemeth that the Statute makes 1 Inſt. 154. . 
the Law, and becauſe it is a penal Statute, it ſhall be taken ſtrictly; 
and therefore if all the Jurors be dead but one, that he ſhall not have 
a Rediſſeiſin, becauſe he cannot be tried by the former Jurors ; for one 
Juror is not a ſufficient Witneſs himſelf, to ſay that it is a Rediſſeiſin of 
the ſame Tenements; and therefore it ſeemeth. there ought to be two 
Jurors to teſtify the ſame. 
| And Tenant by Statute Merchant or Staple ſhall have an Aſſiſe of 8 H. 5. 1. per 
Novel ee if he be ouſted; and alſo a Rediſſeiſin if he be rediſſeiſed. Pole n. 


And ſo Tenant by Elegit ſhall have an Aſfſe of Novel Diff. and a Re- Henle i 
viſſeifin if he be ouſted, by the Statute of Meſtm. 2. c. __ _ 


A Writ of Poſt- Diſſeiſin. ige! 


. a Fay E Writ of Poſt-Diſſeiſin is given by the Statute of Veſim. 2. c. 
1 26. and lieth where a Man recovereth Lands or Tenements by a 
5 Precipe quod reddat, by Default or Reddition, and afterwards he is ouſt- 
1 ed again by him againſt whom he recovered, Sc. Then he ſhall have 
dat Writ of Poſt-Diſſeiſin, and ſhall recover double Damages, and the 


Party 
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Party ſhall be puniſhed as he ſhall be if he were attainted of Rediſſei. 
ſin : But if he recover by Aſſiſe of Mortdaunceſtor or Furis utrum, or in 
thoſe Actions which paſs by Juries and Verdicts, then he ſhall have his 
Writ founded upon the Statute of Merton, c. 3. of Poſt-Diſſeiſin. And 
that Writ ſhall be directed to the Sheriff as the Writ of Rediſſeiſin 
ſhall be; and if the Sheriff will not execute the Writ as he ought to 
do, and as he is commanded, then he may ſue forth an Alias and a 
Pluries, vel cauſam nobis ſignifices, Ec. And if that do not any Thing, 
nor he return a Cauſe, then the Party may ſue an Attachment againſt 
the Sheriff directed to the Coroners, Ec. and upon that a Diſtreſs; and 
the Form of the Writ of Poſt-Diſſeiſin is ſuch : 

Rex Vic', c. Monſtravit nobis A. quod cum ipſe in curia noſtra coram 3 
dilectis & fidelibus noſtris W. & ſociis ſuis Fuſtic noſtris de banco ap,, E. 
per breve noſtrum recuperaſſet ſeiſinam ſuam verſus I. de uno meſuag cum 
pertin* in S. per conſiderationem ejuſdem cur', idem I. præfat“ A. de pradida 
terra poſtmodo injuſte diſſeiſ. Et ideo tibi præcipimus quod aſſumptis, Ec. 
(ut in brevi de rediff. &c.) Jegalibus hominibus de Com” tuo accedas, Ec. 
(uſque ibi) de prædicta terra poſtmodo injuſte diſſeifit' inveneris, tunc ipſun 
T. Sc. (uſque ibi) gue occaſione illius poſt diſſeiſ. ſuſtinuit, Ec. juxta for- 
mam ſtatuti Weſt* de hujuſinodi poſt-diſſeiſiais proviſi, & ſcire fac prefat' I, 
quod inquiſitio, Sc. 

And in a Poſt-Diſſeiſin the Writ ſhall not ſay, Tam de illis qui in prima 
Jurata, but in Caſe where he recovereth by Recogniſance of the Aſſiſe 


or Jury | 

J R. 2. Br. 9. er, if a Man recover Lands or Tenements in Value againſt the Vou- © 
chee in a Pracipe quod reddat by Default, and afterwards that he is put 
in Execution by the Sheriff, the Vouchee do diſſeiſe him of the ſame 
Lands which he ſo recovered in Value, he ſhall have a Poſt-Difſeifn of 
my Land fo recovered in Value againſt the Vouchee. And the Writ is 
uch : 

Rex Vic, Sc. Aſonſtravit nobis C. quod cum B. Prior de D. nuper in curia 
nofira coram dile & fide naſtris R. F. & ſociis ſuis Fuſticiar naſtris de 
banco apud Weſtmonaſterium per breve petiviſſet verſus pref. C. ſepten 
acr prati cum pertin” in I. idemque C. R. de S. inde placito predic vuaſſ 
ad warrant”, ac per defaltam, quam idem R. paſtea fecit in eadem Cur conſi- 
derat” fuiſſet, quod predic Prior reciperaret ſeiſinam ſuam verſus prefai 
C. de predi* placito, quod idem C. haberet de prato prædict' R. de S. ad 
valenciam præ det ſept” acr prati, cujus quidem conſiderationis pratextu ſef- 
tem aci” prati cum pertin' de prato prædict“ R. de S. in G. pref. C. per 
tunc Vie noſtrum Glouc' virtute cujuſd' brevis noſtri de judic' ſibi in lic 
parte directi aſgn fuer”, prædid“ R. de S. pra ſat' C. de prædicto proto fl. 
(ut premittitur) afſiguat” poſtmodum iujuſte diſſei ſivit. Et ideo tibi preciſ'- 
mitts, quod aſſumptis tecum, Sc. 12. tam militibus quam aliis liberis & le- 
galibus bojainivas de Com” tuo, in propria, &c. accedas ad preditr protein 
eidem C. offign*, & per eorum ſacrom diligenter inde fac inquiſu*. Ft f 
ipjum C. per predit R. de predict' prato pra ſat“ C. affien poſtmodun iu. 
Juſte diſſeiſ. inveneris, tyuc ipſum R. capias & in priſona noſtra ſalvo cuſto- 
dire fac ita quod a priſoua ia nue modo deliberetur ſine _— * 

pectin 
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ſpeciali, & ipſum C. de prædict prato ſibi aſſign reſeiſiri, & damna ſua in 
duplum, que occaſione illits poſt-diſ. ſuſtinut, per ſacrament" predic?” 12. 
taxari, & de terris & catallis prædicti R. in balliva tua ſine dilatione fiert, 
£& eidem C. babere fac* juxta formam ſtatuti de hujuſmodi Poſt-diſſeiſin” pro- 
wif. Et ſcire fac prefat' R. Ec. Teſte, Ec. 

And if the Defendant make the Default at the Sire facias returned, 1; H. 3. 8, 
then the Sheriff ſhall take the Inqueſt by Default, and the Proceſs a- 
gainſt the Jury ſhall be by Precept from the Sheriff to his Bailiff, Ec, 
to ſummon twelve, E2c. | 

And if a Man recover in a Scire facias upon a Fine, or upon a Re- 
covery had before by Default of the Tenant, he ſhall have a Poſt-Diſſeiſ. 
againſt the Tenant, if he be afterwards ouſted of the ſame Land ; quod 
vi. M. 15 H. J. | | 

And if a Man be convict before the Sheriff, upon a Rediſſeiſin, and x Inft. 113. 
Poſt-Diſſeiſ. then he ſhall not be delivered out of Priſon without the 
King's ſpecial Command, and then he ought to ſue a Certiorari to re- 
move the Record into the. King's Bench, and there to agree with the 
King for his Fine. And thereupon he ſhall have a Writ to the Sheriff 
to deliver him out of Priſon; and the Form of the Writ to remove the 
Record is ſuch: 

Rex Vic', Sc. Ex parte Henrici de D. capti & detent” in priſona noſtra 
Staff. pro quadam rediſſeiſina per ipſum Iſabell', que fuit uxor Ric* de C. de 
medietate unius meſſuag cum pertin” in C. fact ut dic” unde coram te & cus 

fod* placitor” coron noſtre in Com” tuo per inquiſitionem inde apud C. per 

breve noſtrum fa convict ſuit: Nobis eſt ſupplicat' ut cum ipſe eidem Iſa- 

bell” de damn ſibi in hac parte adjudicat' jam ſit ſatisfatf & parat* fit no- 

biſcum finem pro eo quod ad nos pertinet in hac parte, juxta formam ſtatuti = 
de communi concilio regni noſtri inde proviſ. facere : Velimus ipſius deliberati- (191.3 
cui provider” nos ut eidem H. quod juſtum fuerit inde facere valeamus, vo- 

lent” ſuper record” & proceſ. inquiſitionis predi# certiorari, Tibi præcipi- 

mus, quod fi judic inde reddit” fit tunc re cord & proceſſ. inquiſit' pred? cum 

ountbts ea tangent” nobis ſub ſigillo tuo diſtincte & apert* mittas, ita quod, 

Ec. nbicunque, &c. ut ulter” ſuper hoc fieri fac? quod de jure, Ec. faciend', 

Ec. Teſte, Ec. 

And that Writ of Poſt-Diſſeiſin ought to be brought by thoſe who 7 E. 3. 24+ 
firſt recovered, or by ſome of them, and of the ſame Land which was ©” 
recovered, or of Part thereof, or againſt thoſe, or ſome of them againſt 

whom the Recovery was. 

But if a Man recover by a Precipe quod reddat, and after he is diſſei- 

{ed by him againſt whom he recovered, and the Diſſeiſor doth make 
Feoffment, and taketh back an Eſtate to him and another; he who firſt 
recovered ſhall have a Poſt-Diſſeiſin againſt him and his Jointenant, as it 

4 np and he ſhall be puniſhed by the Statute if it be found againſt 


im. 
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Hut if he who loſeth the Land by Default or Reddition in a Præcipe 
14 reddat, do after diſſeiſe him who recovered, and make a Feoffment 
in Fee unto another, or for Life, it ſeemeth he who recovered ſhall have 
| a Foſt-Diſſeiſin againſt him who diſſeiſed him again, although he be not 
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9 H. 5. 13. 
If this Writ 
be brought 


6. 6. 
2. En- 
5. 


* 


Writ of Entry in the Nature of Aſiſe, &c. 


Tenant of the Land; for in a Writ of Poſt-Diſſeiſin, the Demandant 
ſhall not have Judgment to recover the Land, Ec. but the Sheriff ſhall 
put and reſtore the Plaintiff to his Poſſeſſion, if he find the Diſſeiſin 
Sc. and ſhall take the Defendant, and keep him in Priſon until, Ge. ö 
And it ſeemeth, that Non-tenure is no Plea in a Writ of Poſt-Diſ. B 
ſeiſin for the Defendant, but he ought for to anſwer the Diſſeiſin, e, 
when he comes in upon the Scire facias, Ec. And if he make Default 
upon the Scire facias returned, the Sheriff ſhall take the Inqueſt: 7am; 
guere. | 


Writ of Entry in the Nature of Aſſiſe, which is called, 


Entrie in de Quibus. 


he of De quibus which is brought in the Place of an Aſſiſe 15 
where a Man is (a) diſſeiſed of any Lands, Tenements, or Rents, 


againſt a Par- whereof he hath an Eſtate in Fee, then he may ſue that Writ, and the 
ſon, he fhall Writ is ſuch: 


not haye Aid 
of the Patron 


and Ordina- 
ry. 


zo E. 2. 
Brief 851. 


Rex Vic, Sc. Prec A. quod juſte redd B. unum meſuag cum pertin in 
D. quod clamat eſſe jus & hereditatem ſuam, de quo idem A. injuſte & ſive 
judicio diſſeiſivit prædictꝰ B. poſt primam transfret” dom H. Regis in Vaſco- 
niam, c. ut dic & niſi, c. ä 

And if a Man bring a Writ of Diſſeiſin made to his Anceſtor; then 
the Writ is of another Form, thus: 

Præcipe A. quod juſte, Oc. redd B. unum meſſuag cum pertin in D. qud x 
(b) clamat eſſe jus & hereditatem ſuam, & de quo idem A. injuſte & ſine judicis 
diff. C. patrem prædict' B. vel alium anteceſſorum predi® B. cujus heres 
ipſe eſt poſt primam transfret” Domini Regis, c. ut dic'. Vel fic; per qud 
clamat, Sc. & in quod, Ec. niſi per C. qui illud ei dimiſit, qui injuſte E. 
patrem, vel prædict B. Ec. poſt primam, & | 

And in the Per and Ci thus: 

Quod clamat, Ec. in quod, Ec. niſi per C. cui D. illud dimiſit, qui init 
injuſte & fine judicio, Ec. prædic E. patrem præd B. cujus heres ipſe ef, 
wel pred” B. Sc. poſt prim, c. : 

And in the Poſt thus (c): 

uod clamat, Qc. in quod, Oc. niſi poſt diſſeiſin quam D. injuſte, Ec. ſi- 
cit E. patri vel al anteceſ. pred” B. cujus heres ipſe eſt, vel præ ſat B. nh 
primam transfretationem, c. ut dicit' & unde queritur, &c. Et niſi, 15 


(4) See accordant 9 H. 5. 9. and that Writ Ouod non habet ingreſſum niſi per Cuſi 
after a Plea to the Writ, he ſhall plead diam, BW it was abated ; for by the vi 


Over to the Diſſeiſin. 8 R. 2. Brief 928. tute he might have an Aſſiſe, or a Writ 


(b) See before Writ of Entry, viz. in of Entry ſur Diſſeiſin. 4 E. 2. Brief 199 
quibus non habet ingreſſum per J. S. qui dimiſe (e) Note; This Writ in the Poſt lies bf 
dum babuit Cuſtodiam ingr 15 H. 3. Brief the Statute of Marlebr. chap. the + ; for 
878. or per J. S. qui tenuit in Villenage 31 E. before that Statute, he was put to his Wru 
3. Counter plea f Voucher 121, But ſee a of Right, 19 H.4 39. 

2 


Writ of Entry in the Nature of A. iſe, &c. 


And it appeareth by theſe Writs, that although he bring a Writ of 

a Diſſeiſin made to himſelf, or of a Diſſeiſin made to his Anceſtors, 

that in both Caſes the Writ ſhall be Qrod clamat eſſe jus & bæreditatem 

am. 

1 And if Tenant for Life, or Tenant in Tail be diſſeiſed, they may ſue 

a Writ of Diſſeiſin De quibus, Ec. but in that Writ it ſhall not be ſaid, 
910d clamat eſſe jus ſuum & hæreditat' ſuam, and in his Count he ſhall ſet 20 am. 2. 
forth the eſpecial Eſtate, Cc. (a) | 

And an Abbot, or Prior, or Maſter of an Hoſpital, or a Biſhop, 
ſhall have a Writ De quibus upon a Diſſeiſin of their Predeceſſors of 
Lands, 'Tenements, or Rent ; and the Writ ſhall be ſuch: 

Præcipe A. quod juſte, Sc. redd* Priori de N. unum meſuagium quod 
clam? eſſe jus Eccleſ. ipſius Prioris S. Mariæ de N. & in quod idem A. non 
habet ingreſſ. niſs poſs diſſ. quam L. inde injuſte & ſine judicio fecit R. quon- 
dam Priori de N. prædeceſſ. prædict'ꝰ Prioris poſt primam, c. ut dic" unde 
queritur, Ec. 

And if it be a Rent thus: | 

Rex Vic, Sc. Præc' I. M. quod juſte, &c. redd* Priori de C. (b) tres ſolid” 
reddit” cum pertin in D. quod clam' eſſe jus Eccleſiæ ipſius Prioris S. Nic" 
de C. Et de quibus W. D. injuſte & ſine judic* diſſeiſivit W. quondam Pri- 
rem de C. pred”, Sc. 

And the Aunt and the Niece ſhall join in the Writ, upon a Diſſeiſin 
made to the Father of the one, the Grandfather of the other. 

And a Writ of Entrie ſur Diſſeiſin made unto his Anceſtors of a 13 E. z. 
Stream lieth, and the Writ ſhall be, Præcipe quod reddat unum gurgitem, Entry 57. 
and in his Count he ſhall alledge the Eſplees in taking of Fiſhes. 

And ſo he ſhall have a Writ of Entrie in de quibus upon the Diſſeiſin 
of a Paſſage ; quod Vi. H. 8 E. z. 

(c) And if the Diſſeiſor enfeoff the King, who enfeoffeth another in 22 E. 3. 7. 
Fee, the Diſſeiſee ſhall have a Writ of Q#ibus upon the Diſſeiſin againſt 1 2 Uh 
the King's Feoffee in the Poſt, c. by 23 Lin. 

And if Tenant in Tail bring a Writ of Quibus upon a Diſſeiſin made Entry 11. 
to himſelf, he may count that he was ſeiſed in his Demeſne as of Free- [x98 
hold, without ſhewing any particular Eſtate, or how the Eſtate began, 1 Ma. Dyer 
or he may count upon the ſpecial Matter, and ſhew the Gift in Tail; 11. 
nod vi. P. 33 H. 6. | 
z d) And a Man may have a Writ of Entyie of Quibus, upon a Diſſeiſin 

a Common, Quod reddat 1 decem boves, &c. quod vi. P. 4 E. 3. 


12 (a) And 
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_ (a) Note; The Writ, and alſo the Count, 


| (b) Tres ſolid', Sc. It may be 
all be ſpecial ; viz. that A. gave to B. 


uod cla- 


'5 Life, Remainder to C. in Tail, whoſe 
Couſin and Heir D. aforeſaid is; but he 
ech not ſhew how Couſin and Heir, in the 


welt ſhall be de libero Tenemento, though 


„ Count be of an Eſtate-tail, or for 
e. Der 1 


(unt. 21 H. 6. 26. and ſee there, that the 


mat, c. as agreeing with Reddit“, or 
Quos clamat, and ſo refer to ſolidos. Sce 18 
E. 2. Brief 833. 

(e) But though the King ouſts F. S. 
without Cauſe, and grants to B. F. S. ſhall 
not have a Writ of Entry. 

(d) Viz. As Pernor, but not as Tenant 
of the Soil; but in that Caſe is put to his 


Quod permittat. 4 E. 2. Brief 791, 7193+ 


444 Mit of Entry in the Nature of Aiſe, &c. 


14 H. 4.10 (a) And a Man ſhall not have a Writ of Entrie in the Poſt, where 8 
| _ 24 he may have it within the Degrees, in the Per, or in the Per and Cui 
3 Pre. See Weſt. 1. c. 40. | 
ö cide will lie If a Man difſeiſe the Father of a Marſh, and maketh the ſame D 
| of a Marſh Meadow, and the Father dieth, the Son and Heir ſhall have a Writ of 
f pro“ De quibus upon a Diſſeiſin made to his Father of that Meadow, and b 
= ren. the Writ he ſhall demand the Lands, by the Name of a Meadow, and 
dred. 13 E. z. not by the Name of Marſh (b). 
Br. demand. And ſo if it be Land covered with Water, and he is diſſeiſed thereof, 
25 39 H. 6. and the Diſſeiſor make it Meadow, the Diſſeiſee ſhall have a Writ of 
4 H. 68, Qubus, and by this Writ demand the Meadow, and ſuppoſe that he was 
e ſhall have diſſeiſed of Meadow by the Writ, Ec. (c) 
a Precipeby And ſo if a Man be diſſeiſed of Land, and he build a Houſe upon 
the Name of the ſame, he ſhall ſuppoſe the Diſſeiſin to be of a Houſe, Oc. Quære of 
a Houſe, this (d). ; 
| And the Writ of Qbus upon Diſſeiſin of an Office is ſuch : 
A Rex Vic', &c. Pracipe H. AV de Burg' S. Petri, quod juſte, Gc. reddu x 
* B. officium Serjeantie in Abbatia de Burgo S. Petri, & redditum 24 pauum, 
i" quadraginta lagenar cerviſiæ, & ſex ferculorum cum pertin in Lil de Bur- 
[ go S. Petri, que clamat eſſe jus & bareditatem ſuam, & de quibus iden 
J Abbas injuſte & ſine judicio difſeiſſ. Ec. + 
4 And he who cometh in unto any Land by (e) Recovery, or by Election, ; 
= - or by Succeſſion, or by Diſſeiſin, the Writ ſhall be brought againſt ſuch 
| | Perſon always in the Poſt. 


| (a) One may falſify the Degrees by Plea cije. See 1 H. 5. 11. 4 Co. 87. Dyer 47. U 
= afrer a Prece partium. 14 H. 4. 39. F. Brief A. 12. See Paſch. 33 El. Rot. 1308. Hy 
1 248 | and Allen; the Husband aliens the Wit" 
1 (D) 33 E. 3. Entry 40. 4 E. 3. 4. 4 E. 3. Houſe, the Wife abates the Houſe «nd 
| Feoffments 79. 39 H. 6.8. F. Entry 8. builds a new one, whereof the Side als 
(e) See Trn 3 Fa. 1. B. R. Rot, 10. Rand on the Tenant's Land; yet the Wife, 
| | (4) In Dower the Demand was of the all have a Cui in vita of the Houle, be- 
5 third Part of two Mills, the Tenant pleads, cauſe it is a Houſe at the Time of the De. 
b | that at the Day of the Writ purchaſed, mand; yet ſhe ſhall not recover the whole 
* | they were two Tofts, und be was put to Houſe. 33 E. 3. Entry— 4 E. 3. Fi 
2 ſay, and yet are; though the Plaintiff had ments 79. 
5 only ſaid they are two Mills, and did not (e) Sce where a Recovery makes a De. 
| ſay that they were the Day of the Writ greece. 5 E. 2. Entry 66. 7 E. 3. bz. (= 
purchaſed ; for it is ſufficient for him it vita 11. See 11 E. 3. Entry 56. whore ! 
they were Mills at the Time of the De- Recovery againſt the Party {hall not iv 
mand, and ſo in an Aſſiſe; contra in a Pra- mit to the Degrees. 


Writ 


4 * 


1 


G 


H 


1 


Writ of Dum ſuit infra etatem. 


Writ of Dum fuit infra ætatem lieth, where an Infant maketh a 

Feoffment in Fee of his Lands, or for Life, or a Gift in Tail, 
when he cometh of full Age, he may have that Writ to recover thoſe 
Lands or Tenements, which were ſo aliened by him, Oc. And within 
Age, he may enter into the Land, and take it back again, and by his 
Entry, he ſhall be remitted to his Anceſtors * but yet he ſhall 
not maintain that Writ, until he be of full Age of Twenty-one Years, 
for the Words of the Writ do ſo ſuppole, Dum fuit infra etatem, by 
which it appeareth that he is not within Age at the Time of the Writ, 
Sc. and alſo the Writ is ſuch ; Qui plene ætatis eft, ut dicit, by which 
it appeareth that he ought to be of full Age (a), when that he bringeth 
that Writ; and the Writ is ſuch: 

Rex Vit, Ec. Præcipe A. quod, Sc. redd' B. qui plene ætatis eft ut di- 
cit, duo meſſuagia, Cc. que idem B. ei dimiſit dum infra ętatem fuit, ut di- 
cit, Sc. Lt mſi fecer', Ec. And fo in the Per, In que idem A. non habet 
ingreſſ. niſi per C. cui predic?” B. illa dimiſit. And in the Poſt thus, In quod, 
Sc. uiſi poſt dimiſ. quam pred B. dum inf. ætat' fuit inde fecer” W. ut dit, 
S unde queritur, & niſi, &c. But that Clauſe, Qui plene ætatis eſt, ſhall 
not be put in the Writs of Per, Cui, or Poſt, but only in the firſt Writ, 
by Grant made by the Demandant to the Tenant. 

And if a Man bring this Writ upon the Alienation of his Anceſtors, 
then this Clauſe; Qu; plene etatis eft, ſhall not be in the Writ, and 
yet the Infant ſhall have a Dum furt infra ætatem of a Seiſin, and Aliena- 
tion of his Anceſtor during his Nonage; and the Writ ſhall be ſuch : 

Precipe A. quod, Ec. redd' B. unum meſuag cum pertin quod clam* eſſe 
jus, Ge. & in quod idem A. non habet ingreſſ. niſi per C. patrem, vel alium 
antecef. predict B. cnjus heres ipſe eſt quod illud et dimiſit dum infra etatem 
fuit : Vel fic; Quod clam”, Ec. & in quod, Ec. nifi per C. cui D. avia præ- 
e! B. cujus, c. dum eadem D. Ec. And'in the Poſt, Quod clam”, Ec. 
& in quod, Sc. poft dimiſ. que D. amita, wel conſanguinea predit? B. 


cujus oy ipſe eſt, dum eadem D. Sc. inde fecit H. ut dic“, & unde queri- 
tur, Cc. 


39 H. 6. 42. 
In 46 E. 3.34. 
Dum fuit 
infra etatem 


was admitted 


of a Rent, 
and yet by 
ſome the Gift 
is void; but 
the Delivery 
of the Decd 
is not void. 


Poſt. 202. 


K (b) And if two Infants be Jointenants, and they alien the Land du- 34 H. 6. z. 


ring their Nonage, at their full Age they ought not to ſue forth ſeveral 
| Writs 


(a) See 13 E. 3. Dum fuit infra 3. Where in certain as to the Number of Years, ſo 
a Dum ſuit infra atatem was brought of Te- that the Party might have joined Iſſue 
nements in Gſoucefter, and the Defendant thereon, Judgment was given for the De- 
pleads that when one knew how to count mandant. 
12 Pence, or to meaſure an Ell of Cloth, (b) See 18 E. 2. Brief 831. and if tho 
he might alien by the Cuſtom of the Vill, Writ ſuppoſes an Entry into the Moiety 
and thac the Plaintiff was of ſuch an Age by his Demiſe, where it was into the Whole, 
when he leaſed, that he knew how, , both the one Writ and the other is falſe. 
and becauſe he did not ſet forth the Ago N. Br. 128, 14t. M 


1 | 
7 


Davers ac. 
19 H. 6. 

Ac de cui in 
vita, 


7 * 
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446 rit of Dum fuit infra ætatem. 


Writs of Dum fuit infra ætatem, becauſe their Nonage is the Cauſe of 
the Action which is ſeveral, for the Nonage of the one, is not the Non. 
age of the other, nor the Alienation of the one, the Alienation of the 
other. | | 

And if the Husband and Wife alien the Wife's Lands, during the x. 
Nonage of the Husband and Wife, the Wife at her full Age after the 
Death of the Husband, ſhall have Dum fuit infra ætatem, for ſuch Alie- 
nation. M. 14 E. 3. 

But if the Husband were of full Age, and the Wife within Age, 
and they both alien the Wife's Lands, and then the Husband dieth, ir 
is a Queſtion, whether the Wife ſhall have a Dum fuit infra ætatem, (a) 
and I conceive that ſhe ſhall have a Dum fuit infra ætatem, or a Cui in 
vita as ſhe pleaſeth, for when they join in a Feoffment of the Land, it 
ſhall be ſaid the Feoffment of the Wife until ſhe diſagree; for if the 
Husband and Wife make a Gift in 'Tail, or a Leaſe for Life of the 
Wife's Lands rendring Rent, if the Husband dieth, the Reverſion is 
only in the Wife, and ſhe may accept the Rent, and the ſame ſhall bind 
her and her Heirs; and then if ſhe will not accept the Rent, but, be- 
cauſe ſhe was within Age at the Time of the Feoffment, ſhe will bring 
a Dum fuit infra ætatem, it ſeemeth ſhe ſhall not be received ſo to do; 
for by that Suit ſhe affirmeth that ſhe made the Feoffment, and then it 
[193.) ſhall not be ſaid the Feoffment of the Husband only, but the Feoffment 

c of the Wife alone after the Death of the Husband, if ſhe affirm that to 
be her Feoffment ; and by the Dum fuit infra ætatem, ſhe doth affirm the 
ſame, and that ſhe made the Feoffment during the Coverture ; and on 
the other Side it may be ſaid, that ſhe doth not affirm the ſame to be a 
lawful Feoffment made by her. And alſo by the Feoffment of the Hus- 
band, the 4 of the Wife ſhall be taken away; but by the Feoff- 

e 


ment of the Wife during her Nonage, his Entry ſhall not be taken away; 
and therefore Quære the Law, Ec. 


See 14 E. z. 
Brief 282. 


14 E. 3. ibid. 


Writ of Cui in vita. 


HE Writ of Ci in vita lieth, where the Husband doth alien in 
Fee the Right of Inheritance of his Wife, or the Freehold of his 
Wife by Feoffment, or Grant for Life, or in Tail: Then after the 
Death of the Husband, the Wife ſhall have Cui in vita contradicere 1! 
potuit : And the Writ lieth where the Wife hath an Eſtate for Life, or 
in Tail, and the Husband alieneth that Eſtate and Title of the Wife's, 
then the Wife after his Death ſhall have that Writ. 
39 H. 6. 33. (b) And if the Wife do not bring the Writ during her Life, then if 
Priſ. contra ſhe had an Eſtate in Fee-ſimple, her Heir ſhall have a Writ which iz 
3 H. Ts called 
30% . 


(a) 14 E. 3. Aid 27. 21 H. 6. 24. 22 H. 6. 24. ) E. 4. 7. con. (b) 4 El. 246. b. 46 E.. 
T in vita 23 · 46 E. 3 Age 76. 


Writ of Cui in vita. 


led Sur cui in vita after her Death. And if the Wife have an Eſtate 
u Tal, and her Husband alien, and make a Feoffment of that Eſtate ; 


of Eſcheat. 


then if the Wife dieth, her Heir ſhall have a Writ of Formedon in the 
Deſcender to recover that Eſtate, and not a Writ of Sur cui in vita; 
for thoſe Writs of Cui in vita, and Sur cui in vita, are Writs founded 
upon the Common Law, and of an Eſtate in Fee-fimple ; for there was 
not other Eſtate at the Common Law which would deſcend, but a 
Fee-ſimple: For if the Lord by the Common Law giveth Lands to 
hold of him, if the Tenant dieth without Heir, he ſhall have a Writ 


B (a) And ſo by the Common Law; if a Man gives Lands to one and 
the Heirs of his Body, Ec. if he dieth without Heirs of his Body, the 
Lord by the Common Law ſhall have 4 Formedon in the Reverſion of 
that Eſtate, for Want of Iſſue of him to whom the Gift was made; 


but yet the Donor ſhall have an Eſtate in Fee-fimple, as I think, and 


Writ of Cui in vita is ſuch: 


d 21. 


Plo. Com. 29 & 239. 12 E. 4. 3. 


And this Writ o 
the Paßt the Writ ſhall be, 


(a) 4 El. 246. 46 E. z. Adjudged 76. 

'd) Note; If the Feme was in of a Fee- 
"ple by Purchaſe, then the Writ ſhall 
e nod clamat efſe Fus ſuum ; or Quod cla- 
rat eſe Fus ſuum de Dono.: And note ; Fus 
always intended a Fee · ſimple; yet it 
eme that in the Caſe of Purchaſe, Quod 
nat eſſe jus & bareditatem, is not abate- 
es though properly Hereditar' is intend- 
L dy Diſcent, and not by Purchaſe in this 
7 AH. 4. 5. 30 H. 6. 38. Qgod clamat 


alien, then the 


Et in quod idem A. non habet ingreſſum, niſi poſt dimi ſſonem, quam pred” 
D quondam vir ipſius B. (c) cui ipſa in vita, Ec. non potuit, inde fecit, ut 


dic) 


eſſe 5% & bereditatem ſuam, though it 

was by Purchaſe. 10 H. 6. 9. 
(a) Note; If the Writ be in the De- 
rees the Words Cui in vita, &*c. are put 
in the End; but if in the Poft, in the 
Middle; and therefore if the Writ be, 
Poſt dimiſſionem — c. vir ifſius B. inde 
. the Writ ſhall abatc; 


fecit cui "pſa, 
for the Words relate to the next Antece- 
dent. 16 E. 3. Brief 652. 


447 


that appeareth by the Statute, which ſaith, De tenement* que multoties | 
ben ſub e by which Words it appeareth, that the Gift had N 
a Condition implied therein; ſo that it ſhall revert for Want of ſuch of Feoff- 
Iſſue, / and by Reaſon of the 'Tenure reſerved, Oc. but it doth not a 

pear by the Statute that he ſhall have an Eſtate-tail of other Nature 
than the Eſtate which was by the Common Law ; and the Form of the 


made a Deed 


ment, but 
always afrer 
continued 
Seiſin of the 
Land, after 
ſhe took 


Husband, who delivered the Land to the Party to whom the Deed was made ; the Feme may have a 
(ui in vita; becauſe ſhe did not execute the Feoffment by Delivery of the Land, 34 E. 2. Fitz. Cui in 


Rex Vic, Sc. Pracipe A. quod juſte, Sc. reddat B. que fuit uxor D. N. Br. 131. 
mum meſ. cum pertin in N. quod (b) clamat eſſe jus & hiered ſuam. Et 
qud idem A. non habet ingreſſum niſi per prædic'“ D. quondam virum ipſius 
B. qui illud ei dimiſit, cui ipſa in vita ſua contradicere non potuit, ut dicit. 
) And if ſhe hold in Frankmarriage, and the Husband 
Writ ſhall be, Quod clamat eſſe jus & maritag* ſuum, & in quod idem A. 
Ec. niſi per C. cui Nerd D. quond vir ipſius B. illud, ut ſupra. 

Cui in vita may be in the Per, Cui and Paſt, and in 
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Writ of Cui in vita. 


dic, & unde queritur, Ec. & niſi, Sc. Vel fic; Quod clamꝰ eſſe jus ſunm 

de dono S. qui ipſam B. inde feaſſavit, & in quod, &5c. 3 
i1 Af. 11. And if the Husband and Wife purchaſe jointly, and the Husband a- E 
Br. Aff. 167. lieneth all in Fee and dieth, the Wife ſhall have a Writ in this 


448 


7 — 7. 5 9. Form (a): 
43 47 38, Yod clamat efſe jus ſuum de dong I. 175 ipſam B. & pred C. guondam 
dc. virum ſuum inde feoffavit, & in quod, Ec. | 
And if ſhe have an Eſtate to her and the Heirs of (b) her Body, C 
and of the Body of her Husband begotten, then the Writ is; Quod ca. 
mat tener” ſibi & hered de corpore ſuo, & de corpore præd D. quondan 
3 viri ſui exeuntibus, ex dimiſſione I. Vel ſic; quod clamat eſſe jus ſuum ex 
ote, e 


dimiſſione quam I. inde fecit eidem B. & præd D. quondam viro ſup, & 
—_— z. hæred ipſius B. And there the Husband ſhall have a joint Eſtes. with 


extends to the Wife for the Term of her Life. 
give this And if the Wife claim the Lands in Dower, then the Writ ſhall be: H 
7 17 ut Quod clamat eſſe dotem ſuam (c) ex dono D. primi viri, vel ſecundi viri 


cov. before Jui, Et in quod, Oc. niſi præd C. ſecundum virum ipſius B. vel tertium vi- 
the Statute rum, qui ind ei dimiſit, G c. 
as after, And if ſhe hold for Term 
JJ be: . . | 
mn vita 23. Quod clamat tenere ad vitam ſuam ex dimiſſione quam I. inde fecit ciden 


of Life of Dimiſſion, then the Writ 


2 E. 4. 13, B. per pref. D. quond viro ſuo ad vitam eorundem B. & D. 0 
4 E. z. cuii And if the Husband and Wife loſe by Default the Wife's Lands, [ © 
in vita 22. after the Death of the Husband, ſhe ſhall have a Cui in vita for to re- I 
= -1 4 -% cover thoſe Lands ſo loſt by Default; but if a Man recover by a Ce- 

Brief 477. ſavit Lands of the Wife by Default of the Husband and the Wife e 


Note theCaſe. upon a Ceſſer. during the Marriage had betwixt them; if the Husband 
of Weſt. 9 dieth, the Wife ſhall not have a Cui n vita upon that Recovery, gud ti. 
. 4 16. 271. 4 E. 2. 


If the Husband and Wife, and a a 
36 E. 3. cui the Husband alieneth all in Fee and dio 
ſhall have a Cuz in (d) vita of a Moiety, being he third Jointenant ; | ut 
it ſeemeth ſuch Alienation is a Severance of thc ſointure, god vi. Ta 
16 E. 3. Cui in vita in the Abridgment: And if the Husband alien the!“ 
Corody in Fee, which the Wife hath, it ſhall not be any Diſcontinuance, 
but the Wife may demand her Corody. 
2 


(a) If the Writ ſuppoſe Ex Dono A. and 
B. tis a good Plea, that 4. did not give. 
4 E. 2. Brief. 795. 

(b) 48 E. 3.8. 16 H. 7, 8. 4 E. 2. Brief 
795. contr. 22 E. 45. And Note; The Writ 
ſhall be in the ſame Form, tho' he be Te- 
nant after Poſſibility, and not quod clamat 
tenere for his Life, de Dono, &c. 18 E. z. 


27. 
(e) Ex Dimiſſione I. qui inde ſeoffavit præd 
B. is good. 18 H. 6. 45 4 
(d) Rex præ ipe, &c. que cla mat tenere ad 
vitam ſuam ex dimiſſioze quam I. S. fecit eidem 


Perſon purchaſe jointly, and 
the Wife, as it ſeemeth, 


i: db. 4 


H. the Demandant, & predifo B. her Huſ 
band, and C. Filio frædictor H. and 5 © 
heredib* de corpere ivſius B. ef in quam 15 
habet Ingreſſu m, ſi non per prædict B. quo" 
virum ipſius El. ge illam ei dimiſit c 
ſam, c. and held, (1.) That he des 
not alledge the Eſplees but in Perſon * 
the Demandant, and not in C. who dees 
not claim from him. (2.) It need not he 
that C. is dead, but it ſhall come in 
the Shewing of the Tenant ; whereuf"! 
Trewin ſaid, C. is in Life, and dewanch 
Judgment of the Writ ; but it ſeems - 1 


If the Husband and Wife exchange the Land ofthe Wife for other Lands, 


B ſhall not have a Cui in vita. And if the Wife do accept of the Parcel the Husband 


C matris pred” B. cujus beres ipſe eſt, quod illud ci dimiſit, cui ipſa D. in 


D And by that Writ appeareth, that the Aunt and the Niece may join 
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194.) 
if the Wife agree unto the Exchange after the Husband's Death, ſhe „E. 4.16. if 


of the Land in Dower, of which ſhe hath a Cui in vita, by that Accep- and Wife 


loſe by De- 
tance ſhe ſhall be barred in her Cui in vita of the Reſidue. fault 21 


; Waſte, no 
Cui in vita; the Reaſon is, becauſe no Land is in Demand in, &c. Writ, 36 E. z. She ſhall have a Cui 


in vita of no Part during the other's Life. 36 E. 3. She ſhall have a Cui in vita, that is, of a Pur- 


f 
chaſe during the Coverture, that he ſhall not have a Cui in vita after the Death of the others; but 
for, Sc. he may. 10 E. 4. 2. 


E. 2. Cui in vita, 19. 8 E. 2. ibid. 25. 
3 E. - Cu in vita 28, The Husband gave the Land of the Wife to I. who gave other Land to 
the Hushand and Wife, and to her Son of the Husband, and to the Heirs of him who ſurvived, 
and that was pleaded by Exchange in Bar, in a Cui in vita; and holden in Bar. 20 E. z. Cui 
in vita 10+ 
# So if ſhe accept a Rent where ſhe and her Husband make a Feoffment. 21 H. 6. 24. 
2 E. 2. Cui in vita 117. 8 E. 2. 28. Perk. 58. 4 Co. 5. b. 8 E. 3. 12. 10 E. 3. Cui, &c. 32. 


If Husband and Wife be Jointenants before the Coverture, and the 19 H. 6. 43. 
Husband alieneth all the Land and dieth, ſhe ſhall not have a Cut in vita 5 9. 
bur for a Moiety. Bur if they be Joint Purchaſors during the Cover- 1) E. 
ture, and he alien all the Land and dieth, his Wife ſhall have a Cui in contr. where 
vita of the whole Land, becauſe that during the Coverture as to Pur- Acceptance 
chaſe, they are but one Perſon in Law. And the Writ of Sur Cut in ad pcs for 
vita lieth for the Heir of the Wife, where the Husband alieneth all the rr On; — 
Land in Fee; and the Writ is ſuch: 6 | | 

Præc A. quod, Ec. reddat B. unum meſſ. cum pertin' in N. 


clamat 
eſſe jus & hereditatem ſuam, & in quod, &c. niſi per C. 


virum D. 


vita ſua contradicere non potuit, ut dicit, niſi, Ec. 
And in the Per and Cui thus: | 
Nuod clamat, Ec. Et in quod, Sc. niſi per C. cui D. quond vir? E. 


matris, amitæ, ſuroris vel conſang* pred” P. cujus beres, Sc. illud ei dimiſit, 
cui ipſa D. in vita, Ec. 


And in the Poſt the Writ ſhall be thus: 
Niſi paſt dimiſſionem quam I. quondam vir C. matris præd B. & amite 


pref M. cnjus hæres ipſes eft, cui ipſa C. in vita ſua contradicere non 
patuit, inde fecit, ut dicit, & unde queritur, Ec. & niſi, Ec. 


in a Writ of Sur cui in vita, upon an Alienation made by the Husband, 
their common Anceſtor; or upon a Recovery had againſt the Husband 
and Wife, who was the common Anceſtor to them, if the ſecond Huſ- 
band alien the Lands of the Wife, and he and his Wife die, the Iſſue 
of the Wife and the firſt Hushand ſhall have a Sur cui in vita againſt 

M m m the 


wy to the Action, and that only as to a tis ſaid, that the Feme ſhall not have a 


Motety, per Shard. For of a Moiety, tis Cui in vita living C. becauſe they may join 
« Difſeiſin to C. but this ſeems to be doubt- 


in a Writ of Right; but per More, ſhe ' 
e for by Shard, it has been ſeen, that the 
Feme and C. have joined in an Aſſiſe. 11 
E. z. cui in vita 9. See 36 H. 6. Entry 
cogeable 54. 36 E. 3. Cui in vita 20. where 


ſhall have a Cui in vita of the Whole, and 
Sce 35 A 13. If the Stranger ſurvives, 
he may enter into the Whole, 


450 Writ de fine aſſenſu Capituli. 


1 the Alienee; although the ſecond Husband be living, if he were not 

W intitled to be Tenant by the Courteſy ; but if the ſecond Husband be 
B intitled to be Tenant by the Courteſy, then the Iſſue of the firſt Husband x 

i ſhall not have a Sur cui in vita during the Life of the ſecond 


I 3E.2.Coiin HuSband. 1 
| mb. And a Sur cui in vita was maintainable of a Rent, M. 12 E. 3. And 
44 E. 1. in a Cui in vita, the Grant or Gift alledged in the Writ is not tra. G 
Fitz. ib. 30. verſable. | 
22 37! If a Man giveth Lands to a Woman to marry her, and they marry, f 


13. 49 E. 3. and afterwards the Husband alieneth the Lands and dieth, the Wit: 


20. Quere, ſhall have a Cui in vita of thoſe Lands given her by her Husband. 
But 50 E. z. | 

6. Act. 5 E. 2. 

Cui in vita 


25: | © Writ de ſine aſſenſu Capituli. 


1 Writ of Sine aſſenſ. Capit lieth where a Dean, Biſhop, Pre. 
bendary, Abbot, Prior, or Maſter of an Hoſpital, alien the Land; 
which they have in the Right of their Houſe, Abbey, or Priory, with. 
out the Aſſent of their Convent, or their Chapter or Brethren, Ge 
He who is the Succeſſor ſhall have that Writ, which is ſuch, and may 
be in the Per, Cui or Pofe. | 

Rex Vic, Cc. Præcipe A. quod, Ec. reddat B. Epiſcopo de S. uni K 
meſſ. cum pertiu' in N. quod clamat eſſe jus Eccleſ. ipſius Epiſc* S. Matix 
de S. & in quod idem A. non habet ingreſſim niſi per H. cui R. quondan 
Epiſcop* de S. prædeceſ. prædictꝰ nunc Epiſc' illud dimiſit ſine aſſenſu & 
voluntate capituli ſui, ut dicit, &c. 

And for a Maſter of an Hoſpital, the Writ ſhall be, | 
Rex Vic, Sc. Pracipe A. quod juſte, Ec. reddat B. cuſtod Hoſpit' 8. 
Mariz Magd' Linc* unum meſ. quod clamat eſſe jus Hoſpitalis ſui præd, & 
in quod idem A. non habet ingreſſ niſi per D. quondam cuſtod' Heſpitali 

. predifP qui illud ei dimiſit fine aſſenſu & voluntate fratrum & ſororum e. 
juſdem Hoſpitalis, ut dicit, & niſi, &c. | 

And for a Prebend the Form of the Writ is ſuch : | 

Rex Vic, &c. Præcipe A. quod, Ec. redd B. Prebendario Prebenie 
de D. in Eccleſ. B. Petri Ebor* unum meſ. Ec. in A. quod clamat eſſe js 
Præbend ſux, Et in quod, c. nifi poſt dimifſiomem, quam R. de B. nit! 
Prebendarius præbend predit? predeceſ. Prebend* predit? ſine licentia © 
voluntate Archiepiſcopi Ebor* decani & capituli Eccleſ. prædict' inde feti 
W. de R. ut dicit, & unde queritur, c. 8 

And for the Prior of St. John of Fernſalem in England, lieth a Wt 
upon an Alienation of his Predeceſſor, thus: 

Quod reddat B. Priori Hoſpitꝰ' S. Joh' Jeruſal' in Anglia, c. quod cli. 
mat eſſe jus Eccleſ. ſue S. Joh' Jeruſal* in Anglia, & in quod non babe 
Oc. nifi per W. quondam Priorem S. Ioh', Sc. prædeceſ. pred” nunc Pfir 


ris, qui illud dimiſit fine aſſenſu capitult, ut dicit, & niſi, Oc. JA 

21 H. 6.9, And the Proceſs in theſe Writs are Summons, Grand Cape, and Pe. Ln. 1, 
tit Cape. : h 2000 1 

| (a) And T7. 


4 


Writ de ſine affenſu Cupit uli. 


a) And hereby it appeareth, that a Prebendary ſhall have a Writ 

g = 2 aſſenſu Capiruls by wide it ſeemeth that he hath a Fee-ſimple 
in the Prebend ; and yet one Prebendary may enter upon the Aliena- 
tion of his Predeceſſor. NO 

And alſo a Prebendary ſhall have a Juris utrum upon an Alienation 
of his Predeceſſor, by which it ſeemeth he hath not a greater Eſtate 
than as Parſon : But yet it ſeems (b) reaſonable that he have this Writ, 
De ſine aſſenſu Capituli; becauſe that he, the Biſhop, and the Chapter 
are but one Body, and are as one Body, altho* the Poſſeſſions be ſe- 
vered and divided among them ; and every one of them is enabled to 
bring an Action of his own Poſſeſſion in his own Name. 

And a Man may have a Writ of Sine aſſenſu Capituli againſt the ſame 
Perſon by ſeveral Præcipes in the Writ of Lands in ſeveral Towns, 
and upon Demiſes of his ſeveral Predeceſſors, and it ſhall be good; 
Quod vi. H. 33 E. 3. : ; 

3 And if the Prebendary, or a Biſhop, or Abbot be diſſeiſed, and afterwards 
he releaſeth to the Diſſeiſor; it ſeemeth the ſame is an Alienation upon 
which he may have a Writ De ſine aſſenſu Capituli ; for if the Diſſeiſor 
die ſeiſed after the Releaſe made, the Succeſſor hath not any Remedy 
but by this Writ, or by a Writ of Right; but if the Diſſeiſor doth. not 
die ſeiſed, then it ſeemeth the Succeſſor may enter upon the Diſſeiſor, 
notwithſtanding the Releaſe of his Predeceſſor, for by the Releaſe no 
more paſſeth than he may rightfully releaſe, Ec. 


Writ of Afſiſe of Mortdaunceftor. 


0 TH E Writ of Mortdaunceſtor lieth, where my Father or Mother, 
Brother or Siſter, (c) Uncle or Aunt, or Nephew or Niece, dieth 
ſeiſed of any Lands, Tenements or Rents, or of a Corody or other 
Rents ; as Hens or Capons, iſſuing out of other Lands of an Eſtate in 
Fee-ſimple : Now if a Stranger after their Deaths abate in that Land, 
Rent or Profit, I who am his Heir ſhall have this Writ of Aſſiſe of 
Mortdaunceſtor. | 
D And if the Anceſtor were ſeiſed, the Day that he died, of any Lands 
or Rents, or other like 'Things of an Eſtate in Fee-ſimple, although 
that a Stranger entereth and diſſeiſeth him of that Land or Rents the 
Day that he dieth, ſo that he dieth not ſeiſed of the ſaid Land or 
| Rents, Oc. yet I who am his Heir ſhall have that Aſſiſe of Mortdaun- 
t ceſtor, becauſe the Writ doth not ſuppoſe that my Anceſtor died ſeiſed; 
| but the Writ ſaith, Parati ſacramento recogn” ſi W. pater, Ge. fuit ſeiſitus 
4 Mm m 2 in 


(a) See the contrary adjudged, Dyer 240. Was non habuit Ingreſſum, from whence it 
| 7 Provoſtſnip of Well, Sec 2 1 4. 5. follows, tis a 17 ; and how the Writ 
* 145. ſhall be, ſee Statham Tit. Prebend. Cafe. 2. 
pd) In 3 E z. a Prebend had a Writ of (c) And not Coſinage, for ſuch Writ 
ad Ty fine aſſenſu Capituli, and the Writ will abate, if of the Seifin of the Uncle. 
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452 Writ of Aﬀſiſe of Mortdaunceſtor. 


in domi nico ſuo ut de feodo, die quo obiit, Sc. and the ſame is ſufficient, al. 
though he dieth not ſeiſed; and the Form of the Writ is ſuch : 


Rex Vic S. ſalutem. Si A. fecer', Ec. tunc Parks Sc. xii liberos & le. N 


gales homines de viſn de N. quod ſint coram Fuſticiar noſtris ad priman 
affiſam cum in partes illas venerint, vel coram Fuſticiariis noſtris apud 
Weſtmon' o#abzs, &c. vel coram dilectis & fidelibus noſtris D. & E. 6 
bis quos fibi aſſociaverimus ad cert diem & locum, quos iidem D. & E. titi 
ſcire fac parat ſacramento recognoſcere, ſi W. pater præd A. wel mater, 
ſoror, frater, avuncuP vel amita fuit ſeiſitus in dominico ſuo ut de feed as 
10 E. 2. Er- uno meſuagio & una virgata terre cum pertin in N. die quo obiit. Et f 
medo. 55- obiit poſt coronation dom H. Regis. (a) Et fi idem A. propiuquior heres 
e > ejus ſit, & interim pred” meſuag* & terr' videant, & nomina corum inbre- 
M2 hath diari fac, & ſum per bonos ſum B. qui præd meſ. & terras nunc tenet, 
Ifſue a Son, quod ſit ibi ad audiend illam recogn', & habeas ibi ſum & ho breve. 
and his Teſte, Se. 
Wife dieth; 
and he taketh another Wife, and hath Iſſue a Son, and Lands are given to him and his ſecond 


Wife in ſpecial Tail ; before the Statute De Donis, if the Stranger had abated, no Mortdaun- 
ceſtor eth. 


And upon that Writ he needs not have any ſpecial Patent, for the 7 
general Patent made to the Juſtices, ſhall ſerve for that Writ. And if 
the Writ be, Quod fit coram dilectis & fidelibus noſtris D. & E. & bi; 
quos fibi aſſociavimus, then they uſe to have a ſpecial Patent directed to 
the ſame Juſtices, Sc. But if the Juſtices be the Juſtices of Aſſiſe in 
the ſame County, then their general Patent ſhall ſerve for that Aſſiſc a; 
well as if they had a ſpecial Patent. And the ſpecial Patent is ſuch : 

Rex dilect & fidelibus ſuis D. & E. ſalut. Sciatis quod conſtituimus vi 
Fuſtic' noſtros una cum his quos vobis aſſociaver ad aſſ. mortis anteceſſoris ci. 
prend', quam A. arrain* coram vobis yer breve noftrum de uno meſ. & un: 
virgata terr' in N. & ideo, Ec. as in the Patent of Aſſiſe of Nin! 
diſſeiſin. | 

30 Aſſ. 24 And a Man may have an Aſſiſe of Mortdaunceſtor of ſeveral Rents, ; 
Br. Attaint. againſt ſeveral Perſons in ſeveral Counties, and in the End of the Wit 
72. 50 AM. ſhall be ſeveral Summons againſt the Tenants ; and the Form of the 
4 Br. Att. 83. Writ is ſuch : + | 

Rex Vir, Sc. Si A. & B. fecer, Sc. tunc ſum” xii liberos, Ec. parc: 
ſacramento recognoſcere ſi W. pat” pred” A. & avis præd' B. fuit ſeiſitis 
Sc. de decem ſolid redditus cum pertinen in N. & fi obiit, Ec. Et dei 
A. B. ſint propinquior, Ec. & interim tenementum illud, unde reddit's 
ille provenit, videaut, & momina eorum, Sc. & ſum” per bon ſu 8. 


(3 


(a) See that in a Mortdaunceflor by an all, yet the Points of the Writ are to be 
Infant, ofthe Seiſin of his Father or Mother, inquired, E- f petens deficit in uno cat i 
the Writ ſhall be good, tho' thoſe Words omnibus. (2.) It ſeems, if the Dying ſeiſes 
are omitted; contr. in a Writ of Ayle. 13 be denied, yet the other Points ſhall de 
H. 4. 17. Weſftm. I. c. 39. 30 Aff. 25. and inquired, for this is no Plea in Bar. (3) 
See where theſe 3 Articles are to be in- If a Bar be pleaded, and found for toe 
quired, viz. (I.) if the Tenant pleads to Plaintiff, there the Points of the W². 
the Writ and Vouches, and on ſuch Dila- ſhall not be inquired. 17 E. 3. 28. 39 44 
tory they are at Iſſue, and found againſt 13. 9 4 3. 8 A/. 17. Dyer 311. 


13 H. 4. 17. 


el 
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gui ſex ſolid* redditus eis inde defors', & T. qui quat ſolid redditus eis inde 
deforc, quod tunc ſint, Sc. 


And by this Writ it appearetf that the Aunt and the Niece ſhall 
join in Aſſiſe of Mortdaunceſtor, 


that is by the Statute of Glou- 
ceſter, cap. 6. 


H (a) And if the Heir who bringeth Aſh 
find Pledges; and therefore the Form of the Writ ſhall be of another 
Form, and ſhall not ſay, Si A. fec* te, c. büt thus: 

Rex Vic', Ec. Sum, Sc. xii liber & legal bomines, &c. ſi W. pat 
præd A. qui infra ætatem eft, ut dic fuit ſeiſit', Sc. And ſhall not ſay 
in the Writ, Et ſi obiit poſt corouat', &c. becauſe it appeareth by the 
Age of the Demandant ; but if many Siſters be Demandants, and ſome 
of them be within Age, and ſome of full Age, then the Writ ſhall be 
in the common Form, as if all were of full Age (b). 


If a Man go beyond the Sea in Pilgrimage, and dieth there, his Heir [196.] 
ſhall have a Writ of Mortdaunceſtor of another Form, thus: 
Rex Vic, Ec. Si A. fecer”, Ec. ſum” xii, Sc. ſi W. pat præd' A. fuit 
feifir” iu dontiuico ſuo, Cc. de reddit“ unius claui gariofili, cum pertin' in N. 
die in quo it' peregrinat' (c) arripuit verſus ter ſan, vel verſus Hieroſo- 
lym”, vel verſus S. Jacob', in quo itinere obiit, ut dic, & fi iter ilud arri- 
priit poſt coronationem, Ec. 
And in that Writ it ſufficeth if he were ſeiſed the Day he went out pq... C 
\ of the Land, and took the Sea, altho' it was not the Day of his Death.; x. 4 3. 
And if the Father enter into Religion, and be profeſſed, the Son ſhall 9 H. 5. 9. 
have a Mortdaunceſtor, if the Stranger abate in the Land; the Writ 
ſhall be, S7 W. pater, Sc. die quo habitum Religionis aſſumpſit, in quo ha- 
bitu profeſſus fuit, ut dicitur. Et ſi habitum illum aſſumpſit poſt corouatio- 
nem, Ec. 
B If a Man have a Corody to him and his Heirs, if he die ſeiſed, or 
was ſeiſed thereof the Day of his Death, his Heir ſhall have an Aſſiſe 
- . thereof, if it be taken from him; and the Writ 
all be, 
Rex Lic“, fc. $i W. ſecer', Oc. tune ſum”, Ec. xii liberos, c. de 
Ii vile Weſtm' quod ſiut, Ec. parati, Sc. Si L. mat” pred? W. ſuit 
ſeiſita in domin” ſuo ut de feodo de xl s. reddit” & redditu lxii panum, trium 
lagenarum vini, xx lagenar' cerviſie, & xxx ferculorum cum pertiu' in villa 
Weſtm' die quo obtit. Et fi obtit, Sc. Et fi idem W. Sc. E interim ten” 
unde redditus ille prouenit videant, & ſum, Oc. T. Abbat' Weſtmon' 63 
fratrem R. de B. & fratrem K. de S. commonachos ejnſdem Abbatis qui red- 
di pred” ei deforc”, quod tunc, Qc. 


C And the Order to ſet the Parcels in the Writ, ſhall be as in a Writ 
of Right. 


be within Ape, he ſhall not 


oy 


And 


(a) Note; A Bill of Privilege is not f (e) And in ſuch Caſe, if the Writ be in 
fe exit te ſecurum, c. and yet the Deman- common Form, it ſhall abate, 9 E. 2. Mort- 
Cant ſhall find Pledges to proſecute, or daunceſtor 852. but a Writ of Ayle or Co- 
elſe tis Error. Dyer 288. Sec 4 Fuft. 15% ſinage ſhall be general in ſuch Cat. 13 E. 
(b) 13 E. 3. fl. 677. 9 E. 2. Brief 852. 3. Brief 677. 


+ 
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And a Man ſhall have a Certificate upon this Writ, and alſo Writs D 
of Aſſociation, and Si non omnes, as he ſhall have in Aſſiſe of Noyel 
Diſſeiſin. 
And by the Statute of Glonceſter, if Tenant by the Curteſy alien his E 
Wife's Inheritance, and dieth, the Heir of the Wife ſhall have an Aſſiſe 
of Mortdaunceſtor, if he have not Aſſets by Deſcent by the Tenant by 
the Curteſy, and the ſame ſhall be as well where the Wife was not 
ſeiſed of the Land the Day of her Death, as where ſhe was ſeiſed there. 
of, for that Writ is given by the Statute. L 
_ If the Lord have the Ward of the Heir of his Tenant, and when he F 
cometh of full Age, the Guardian will not ſuffer him to enter into the 
Land, the Heir ſhall have an Aſſiſe of Mortdaunceſtor againſt the Guar- 
dian, by the Statute of Marlebridge, cap. 16. 
2 13-Br. And the Proceſs in Mortdaunceſtor is Summons againſt the Party, (, 
—ů and if he make Default at the Day of the Aſſiſe Return, then the 
nance, 88, Plaintiff ought to ſue a Reſummons; and if he make Default again, the | 
Aſſiſe ſhall be taken by his Default. 
(a) And if a Man vouch in Aſſiſe of Mortdaunceſtor, and at the firſt ö 
Day the Vouchee make Default, then the Reſummons ſhall iſſue forth 
againſt him: And ſo if the (b) Tenant or Vouchee at the firſt Day be 
eſſoined; and afterwards at the Day given by the Eſſoin, the Tenant or b 
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„ Vouchee make Default, a Reſummons ſhall be awarded. But if the 
| Tenant at firſt Day be eſſoined, as in the King's Service, and after- 
K wards make Default at another Day, the Aſſiſe ſhall be taken by his 
4 Default, Oc. 
„ And if the Writ of Mortdaunceſtor be brought by ſeveral Summons f 
1 againſt ſeveral Tenants, then the Aſſiſe may be taken one againſt one 
1 Tenant, and another againſt the other Tenant ; quod vide 3 E. 3. Itin. fi 
| North. of 
a (c) And a Mortdaunceſtor doth not lie for Lands deviſable by Will, | th 
i becauſe the Title may fall ro another who is not Heir by the Will of de 
0 the Anceſtor, Sc. and yet the Writ is true, that he was ſeiſed the Day ha 
he died; quod vide 23 E. 3. lib. A,. on 
== 3. And if a Man be ſeiſed in Tail, the Remainder to his right Heirs, x th 
_ a and afterwards he die ſeiſed without Iſſue of his Body, and a Stranger of 
H. 3. Mort- abateth, it is a Queſtion if the Heir ſhall have an Aſſiſe of Mortdaun- an 
daunceſtor ceſtor. And Anu. 21 E. 3. Itin. Suff. M. 5 H. 4. the Opinion of ſome is, in 
51. 7 H. 3. that if the Remainder be to his right Heirs, that then he ſhall not have cec 
— an Aſſiſe of Mortdaunceſtor: But if a Gift in Tail be made unto one, fu 
the Remainder to him and his right Heirs, that then he ſhall have an k j 
Aſſiſe cor. 
(a) Where the Tenant vouched a Fo- 10 E z. 7. 45 E. 3. 23. 4 H. 6. 23. 18 E. 
reigner, in order to remove the Plea, and 4. 8 Note; "Twas a common Eſſoin, yet C 
the Vouchee was returned ſummoned, and ſee 8 A 13. a Reſummons granted, and the 
made Default, the Parol was remanded. ſc 22 Af. 59. * «a M 
3 io. 28 4. 29. (e) Rot. Parl. 21 E. 3. N. 47. a Petition Au. 
(b) The Tenant was eſſoined at the Day, inde. 22 A 78. For Land in Burgo 0 In 
and afterward made Default, no Reſum- Scarborough. 35 A. 1. 40 Afr »* lag, 
mons was, but the Jury taken by Default. | 7 
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Aſfiſe of Mortdaunceſtor, becauſe he hath the Remainder in Fee to him 
and his Heirs : But it ſeemeth he ſhall not have an Aſſiſe of Mortdaun- 
ceſtor in the one Caſe, nor in the other ; for the Words of the W rit 
are, Si W. pater, Oc. F ax ſeiſitus die quo obiit in dominico ſuo ut de feodo, 
and that he was not, for he was ſeiſed in Demeſn at de feodo taliato, 
and not in Demeſn as of Fee, and therefore the Jury cannot find that 
he was ſeiſed in his Demeſn as of Fee, for of the Demeſn he was ſeiſed 
in Tail. Qy&re of that. 

L And if the Anceſtor dieth ſeiſed, and hath two Siſters his Heirs, one 10 E. 3. 
of them ſhall not have an Aſſiſe of Mortdaunceſtor againſt the other, — Pre- 
for this Writ lieth againſt Strangers, and not againſt Privies in Blood. „ 

And ſo in Gavelkind, one Brother ſhall not have a ATLY 


againſt the other for the Privity of Blood, but he ought for to ſue a 
Nuper obiit againſt his Brother, or one Siſter againſt the other, Oc. 

And H. 13 H. 3. Itin. Suff. the youngeſt Brother had a Mortdaun- 
ceſtor againſt a Stranger, and ſhall recover where the eldeſt went be- 
yond Sea, although he were not dead, becauſe 18 Years paſſed ſince the 
eldeſt went beyond the Seas. | 

(a) And I. 13 E. 2. it was adjudged accordingly, where the younger 
Brother recovered in Aſſiſe of Mortdaunceſtor, where the eldeſt went 
beyond the Sea, and was alive. 


Writ of Nuper obiit. 


1 Writ of (b) Nupey obiit lieth where the Grandfather, Father, [1970 
\ Brother, Uncle, or other Anceſtors of the Demandant dieth ſeiſed ö 
of Lands, Tenements or Rents of an Eſtate in Fee- ſimple, and after | 
their Death, one of the Heirs of the ſame Anceſtor doth enter and 

deforce the Demandants ; now he or thoſe who are ſo diſſeiſed ſhall 

have that Writ againſt the (c) Coparcener ; and that Writ lieth for 

one Coheir againſt the others, or for divers Coheirs againſt many, as 

the Caſe is, and it ought to be where the common Anceſtor dieth (ſed J E. 3. 15. 
of Land, Sc. of an Eſtate in Fee- ſimple; for if one Siſter do deforce 

another Siſter of Land, whereof their Anceſtor died ſeiſed of an Eſtate 

in Tail, her Siſter ſhall have a Formedon againſt the Siſter who defor- 

e Sc. and not a Nuper obiit. And the Form of the Writ is 

uch: | 

B Rex Lic', Oc. $i A. B. fecerint, Oc. tunc ſum”, Ec. C. quod ſit 

cram Fuſtic“ noftris apud Weſtm* tali die, Ec. oftenſ. quare deſorc 


pref, 


(4) 1f my younger Brother enters afrer (b) And it ſeems, that every Parcener 
the Path of my Father, I ſhall (nat) nave ought to be named in the Writ, viz. Fe- 
« Mortd1unc»ſtor ag inſt him, nor a1.y ther nant or D: mandant; Trin. 16 E. 3. 
daun but try 41d if he diſti rb me, (e) Ana the ſhall have Judgment to 


ab have an Alſiſc. Pu. 306, N. B. hold in Scveralty. 21 R. 2. Judgment 223. 
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that the * another Coparcener and a Stranger, ſhe ſhall have a Nuper obiit mah 
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pref. A. & B. (a) rationabilem partem ſuam, que eis contingit de hæredi. 
tate, que fuit W. de N. patris, matris vel alterius anteceſſ. predia A 
B. & C. cujus heredes ipſæ ſunt, & que nuper obiit, ut dic“, Ec. Ft ha. 
beas thi ſum & hoc breve, &c. Teſte, Ec. 

And the Writ may be brought by an Aunt againſt her Siſter and her 
Niece; and then the Writ ſhall be ſuch : 

Rex Vic, Oc. Si A.& B. uxor ejus fecerint, &c. tunc ſum, &c. C. 
D. quod ſiut, Oc. oftenſ. quare defore* præ ſat' A. & B. rationabilem par- 
tem ipſius B. que ei contingit de hereditate que fuit E. in N. matris prg. 
dict B. & C. e proave prædict D. cijjus hered ipſe ſunt, & que Nite 
per obiit, ut dic & habeas, Ec. 

And that Writ lieth betwixt Coheirs in Gavelkind, as well as between C 
Women who are Coparceners ; and if one Coparcener be deforced b 


Br. Entry 
congeable, 
122 colle&s, 


Stranger her Coparcener, and by the Rule in the Regiſter, that Non-tenure ſhall 
gains no- not abate the Writ. Vide ſupra L. 


. And alſo by the Rule in the Regiſter, in a Nuper obiit, Non-tenure D 


that Entry Of Parcel of the Thing demanded ſhall not abate the Writ. \ 
quod nota. (b) And if two of the Coparceners enter after the Death of their E 
7 H. 6. 8. Anceſtor and deforce the third Siſter, and afterwards they make Parti- 
tion betwixt them, and then one of the two alieneth her Part unto a 9 
Stranger in Fee, yet the third ſhall have a Nuper obiit againſt her two 
Siſters notwithſtanding that Alienation, and ſhall recover the third 
Part thereof, whereof the Coparcener who aliened not was ſeiſed, 6c. 
And for to recover the third Part of the other Coparcener, which is p 
in the Hand of the Stranger, ſhe ought to ſue an Aſſiſe of (c) Mortdaun- Q 
ceſtor in her Name, and in the Name of her other Coparceners, Er. N 
or a Writ of Aiel, as the Caſe is. | ; 
16H. 7.1, (d) And if one Coparcener do enfeoff a Stranger in Fee, aid p 
= Keble, taketh back an Eſtate to him in Fee, or for Life, yet it ſeems a Nur 
the Diſ- 2 2 1 . ſt Hi b h h C if h d diſc] 23 
eimer the obiit lies againſt him by the other Coparcener, if he do not diſclaim in 
Demandant Blood, M. 2. E. 2. and it ſeems reaſonable. But M. 21 E. 3. and J 
is 5 to his M. 45 E. 3. 7 H. 6. 8. it is holden the contrary : But ſeveral Tenancy, 
— = 0 or Non-Tenure, is no good Plea in a Nuper obiit for the Privity of : 
ceftor : alſo Blood; but if he claim by Purchaſe, or diſclaim in the Blood it is a $ 
he is barred good Plea. | 4 | 
of his _ And a Nuper obiit lieth betwixt Siſters of the half Blood. > ; 
ges in the 9 
Nuper obiit. | And fe 
0 * 
8 al! 
(a) And therefore, if the Demandant is ſon, and ſays, that he is the Villa ef 0 
ſciſed of Part of the Lands deſcended, al- I. S. And by Witty and others, this hall U 
tho' they lie in another Town, Cc, the abate the Writ, and the Plaintiff ſhall be ind 
Writ ſhall abate. 4 E. 2. Ape 117. put to his Mortdaun.eftor age inſt J. S. and I 
(b) Neither Nontenure, nor ſeveral Te- the others. 18 E. z. 55. accordant. 15 E 5 E 
nancy, are Pleas in a Nuper obiit. 7 H. Brief 322. . . 21 
6. 8. (d) 11 II. 4 22. 21 E. 3. Nuter ci [aig 


(e) A. and B. bring a Nuper obiit againſt C. 
D. and E. A. docs not appear, C. and D. ap- 
prar by Attorney, and E. appears in Per- 


21 E. 3. 32. 45 E. 3.19. 30 E. 1. Nin 
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H And if a Nyper obiit be brought of the Seiſin of the Grandfather, 
Darrein Seiſin in the Father is no Plea, without alledging a Dying 
ſeiſed in the Father, Ec. | 

I A Nyuper obiit lieth of the Seiſin of the Great Grandfather. 

K And the Nuper obiit ought to be brought by that Coparcener who 
is deforced, Ec. againſt all the other Coparceners, although that ſome 
of them have nothing in the Tenancy. 

L And it appeareth, J. 4 E. 2. that the Nuper obiit lieth of the Seiſin 4 E 2. Nu 
of his Father, if the Father were ſeiſed the Day that he died; or the Per obiit 10. 
Day before, for that amounteth to a Dying ſeiſed, Ec. 

And if one Siſter hath Iſſue a Son, and dieth, and the Son doth en- 8 E. 2. Nu- 
feoff a Woman in Fee of all the Land, and afterwards marries her; per obiit. 13. 
the Nuper obiit doth not lie by the other Coparcener againſt the Husband 
and Wife; but there he may bring a Mortdaunceſtor in his own Name, 
and in the Name of the Husband againſt the Husband and Wife. Anno 
18 E. 2. Itiner. Cauc. 

N A Villain and his Wife ſhall not have a Nuper obiit againſt his Wife's 16 H. 3. 5. 
Coparcener, becauſe he is not enfranchiſed by the Marriage of one of Nuper obiit 
the Coparceners which was one of his Lords, to whom he was Vil- “ 
lain before. 

o And if the Father give Lands in Frankmarriage to his Siſter, and 
dieth ſeiſed in Fee of other Lands, ſhe ſhall not have a Nyper obiit a- 
gainſt her Siſter for the Lands in Fee-ſimple, unleſs ſhe will put the 
Lands which were given in Marriage in Hotch-pot, Ec. 

P A Nuper obiit lieth of a Corody. 

And Voucher, and the View, do not lie in the Nuper obiit. 


% And the Aunt and the Niece ſhall join in a N:per obiit againſt the o- 
ther Siſter or Niece, Ec. | 


Writ of Quare ejecit infra Terminum. 


6 HE Writ Quare ejecit infra Termiuum, lieth where a Man leaſeth 
4 Lands unto another for Years, and after he entereth and maketh a 
Feoffment in Fee of the ſame Lands to a Stranger, or for Life; the 


Lefſee ſhall have that Writ Quare ejecit infra Terminum agiinſt the Feof- 11 H. 6. 6. 
tee or Leſſee for Life. If the Term 


d 
| * j y 4 . * „ 
' And in that Writ he ſhall recover his Term again, and his Damages 2 — 
3 , : , Ne 
alto if the Term be not ended; and if the Term be ended, he ſhall re— Writ yer 
of cover all his Damages. the Writ 


\ And the Proceſs in that Writ is Summons, Attachment and Diſtreſs ſhall not « 
nfinite, and not Proceſs of Outlawry, becauſe the Writ is not vi &@ oats: 
11s. And the Form of the Writ appeareth after, Ge. 198. 
But this Writ of Qvare ejecit infra Terminum, was deviſed (as it is 
laid) by a wiſe Man called //illiam Moretau, and for this Cauſe : For 
it a Man leaſe Lands for Years, and after he ouſt his Lefſce, and after 

ie hath put him out, he make a Feoffment of the Land unto a Stranger 

Nnn in 
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in Fee; now the Leſſee cannot have a Writ of Ejectioue firmæ againſt 
him who is the Feoffee, becauſe he did not put him out, for which in 
that Caſe the Leſſee had no other Remedy but to enter again into the 
Land. And if the Feoffee do then put him out, the Leſſee may have 
againſt him an Ejectioue firmæ vi & armis for the Wrong done him, and 
before Entry made by the Leſſee, he had not Remedy againſt the Feof. 
fee. And therefore by the Equity of the Statute of Weſtm. c. 24. (1, 
often as hereafter it ſhall happen in the Chancery that in one Caſe 3 
Writ is found, and in the like Caſe falling under the ſame Law, ang 
wanting the ſame Remedy, Sc. let the Clerks of Chancery agree, c.) 
And by Reaſon of that Statute was this Writ deviſed. 

21 E. 4. 10. But yet if the Leſſor put out the Leſſee, and preſently make a Peoff. 

30. 1 H. 5. ment in Fee, ſo as the Feoffee be Party or Privy to the Ouſter of the 

3 Leſſee, then the Leſſee ſhall have a Writ of Ejectione firme vi & armis 
againſt the Feoffee, becauſe he is Party to the Ouſter, and to the Wrong 
done unto him; and the Writ followeth : 

Rex Vic', &c. Si A. fecerit, &c. tunc ſum”, Cc. B. quod ſit, Oc. often 

ſur* quare deforc pref. A. unum meſuagium cum pertin in N. quod C. c. 
dimiſit ad terminum, qui nondum preteriit, infra quem terminum idem C. 

præfatꝰ B. meſuag illud vendidit, occaſione cujus venditionis idem B. praf. 
A. de meſuagio pred” ejecit, ut dicitur, & habeas, Ec. 

And the like Writ lieth where the Son and Heir of the Leſſor C 
maketh a Feoffment, Sc. and the Feoffee ouſted the Leſſee. 

And if the Leſſee granteth over his Term, and afterwards the Leſſor D 
maketh a Feoffment of the Land unto a Stranger in Fee; now the 
ſecond Leſſee ſhall have that Writ, Sc. and the Writ ſhall be, 

'  Quare deforc' præ f. B. unum meſuag*, Ec. quod R. cui L. ilud dimiſ: 
ad terminum qui nondum preteriit, eidem B. dimifit ad eundem terminum, 
infra quem terminum idem L. meſnaginm, Ec. | 

And ſo if four let a Houſe to A. for Years, who granteth over his 

Eſtate to B. and afterwards two of the Leſſors die; and the Survivor 
maketh a Feoffment unto C. in Fee, B. ſhall have a Here ejecit infra 
Terminum againſt the ſaid Feoffee, and the Writ ſhall recite the ſpecial 
Matter. 

And if a Man do leaſe Land for Years, and a Leſſor doth ſuffer a E 

Recovery to be againſt him upon a feigned Title, who entereth, yet it 
ſeemeth the Leſſee ſhall have this Writ of Quare ejecit infra Termini, 
Ec. And the Words of the Writ are, Occaſione cnjus venditionis ; and 
yet the ſame is not properly a Sale, but thoſe Words are but of Form. 
But before the Statute of 21 U. 8. c. 15. it ſeemeth that the Te- 
nant for Years could not have falſified the Recovery had againſt his 

| flor. | 
35 H. * And if a Man leaſe Lands for a Term of Years, and afterwards diet! ! 
* 14.8, Without Heir, and the Lord by Eſcheat enter and puts out the Termor, 
fol. 74. 5 H. it is a Doubt whether he ſhall have a Quare ejecit infra Terminum à. 
7-7-37- gainſt the Lord by Eſcheat; but it ſeemeth reaſonable that he ſhould 


11 H. 6. 7. 


Babbington. have it. 
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G And ſo if the Villain leaſeth Lands for Years, and after the Lord of 
the Villain enter, and puts out the Termor, the Leſſee ſhall have that 
Writ. And ſo if a Man leaſe Lands for — and afterwards a 
Stranger put out the Leſſee, and diſſeiſeth the Hſſor, and afterwards 
the Leſſor releaſeth unto him, it ſeemeth the Leſſee ſhall have the 
Writ, Quare ejecit infra terminum againſt the Diſſeiſor, &c. 
And Qnare ejecit infra terminum lieth as well againſt the Leſſor, as —— = = 
againſt his Feoffee ; quod vide II. 19 II. 6. 1 
And it ſeemeth that the Sale ſuppoſed in the Writ, is not traverſable 18 E. 2. pl.. 
but only the Ejectment, Ec. And if ſo, then it ſeemeth the Writ lieth 
againſt the Lord by Eſcheat, or againſt the Lord of the Villain who 
putteth out the Termor, Ec. 
But an Ejectione firme lieth againſt the Lord of the Villain, if he put 
the Termor out of his Leaſe made by his Villain, before Entry made by 
the Lord into the Land. And ſo an Eje#ione firm“ lieth againſt the 
Lord by Eſcheat, if he ouſt the Termor of the Leaſe made by the 
Tenant, c. 
And for the Book of 19 H. 6. it appeareth that it is in the Election 
of the Leſſee, to ſue a Writ of Ejedtione firme, or a Writ of Quare eje- Ant. F. 
cit infra terminum againſt the Leſſor or his Heir, or againſt the Lord by 
Eſcheat, or againſt the Lord of the Villain, if they put the Termor 
out of his Term, c. 


Writ of Ex gravi Querela. ; 


l TA Writ of (a) Ex gravi Querela lieth, where a Man is ſeiſed of any 1 Joſt. 111. a. 
Lands or Tenements in any City or Borough, or in Gavelkind ; 
which Lands are deviſable by Will, Time out of Mind, Sc. Now if Note, That 
one who had Lands or Tenements there, doth deviſe thoſe Lands or if a Town 
Tenements unto another in Fee-ſimple, or in Fee-tail, he to whom the hath paid 


Deviſe is made ſhall have this Writ of Ex gravi Querela for to exe- 18. fn is no 


: antient 
cute that Deviſe. Town that 


: : may deviſe, 
Per 40. AM. 41. 39 AM. Br. Aſſ. 355. This Writ is not incident to Lands deviſable. Quere, If 4 


Deviſe of a Rent out of the Land deviſable be within the Benefit of this Writ. 46 H. 8. Sc. 
| or 5, and 4 and 5 Mar, Dyer 140. 


And if a Man do deviſe ſuch Lands or Tenements unto one in Tail, Poſt. 200. b. 
tne Remainder over in Fee unto a Stranger, if the Tenant in Tail enter 
and be ſeiſed by Force of the Intail, and afterwards dieth without Iſſue, 


he in the Remainder ſhall have ſuch Writ of Ex gravi Querela to exe- 
cute that Deviſe. 


Nnnz?2 And 


(a) And it ſeems, that this Writ does by Cuſtom, the Land be deviſable. 39 Af. 
dot lie without a ſpecial Cuſtom, altho* 6. Sec contr. 40 Afſ. 41+ 
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[199.)J And ſo if a Man deviſe Lands or Tenements unto one in Tail, and 
afterwards the Tenant in Tail dieth without Iſſue of his Body; the * 
Heir of the Donor, or he who hath the Reverſion of the Land, © 
. . . „ mall 
have the Writ of Ex gravi Querela in the Nature of a Formedon in the 
Reverter, to recontinue the Poſſeſſion of the Land to him who hath 
the Reverſion. And firſt for Land deviſed in 'Tail within the City of 
London ; the Form of the Writ for the Heirs of the Deviſee in Tail. 3 
is ſuch : OD | ; 
- Rex Majori & Vic Lond” ſalutem. Ex gravi querela I. filie E. & | 
ſororis ejuſdem I. accepimus, quod cum ſecundum conſuetud* in eadem civitote 
haltenus obtentam & approbatam liceat uuicuique Civi ejuſdem Civitatis te. 
nementa ſua in eadem civitate in teſtamento ſuo in ultima voluntate ſua tan. 
40 Aſſ. 41. quam catalla ſua legar cuicuuquèe voluerit, ac S. quondam Civis civitatis brd. 
Br. Castrum 4; in teſtamento in ultima voluntate ſua quatuor ſhopas cum pertim iy 
= eadem civitate exiſtent”, vel quatuor meſuagia, & decem ſhopas cum pertir?, 
Sc. E. habend ſibi & hered* de corpore ſuo exeuntivus legaſſet R. & 8. 
uxori ejus, duo meſuag & iii ſhopas inde F. & iii ſhopas inde prefat I. & 
M. filiabus & hered' ejuſdem E. deſorc minus juſte in iÞſarum I. & NI. 

: diſpend nou modicum & gravamen, contra voluntatem teſtatoris predict 
Locus im- 4c contr* conſ. predict. Et quia eiſdem I. & M. injuriar noluimus in ho; 
perfectus: parte, Vobis mandamus, quod vocat coram vobis partibus pred” auditiſque hin: 
See the next ęarum rationibus, inſpettogue tenore teſtameuti predi? inde eiſdem I. & NM. 
Writ, plenam & celerem juſtic* inde fieri faciat', prout de jure & ſecundum conſuer 

preditt” ſuerit faciend” hattenus in caſu conſimili ibid" fieri conſuevit, we! 
eiſdem I. & M. in hac parte fieri faciat' debitum & feſtinum juſtic* couple- 
mentum, prout, Sc. Tefte, c. c | 
And it appeareth by that Writ, that the King commandeth them to c 
do according to the Cuſtom of the City, or to do Juſtice to the Parties, 
by which it ſeemeth, that the Mayor upon that Writ ſhall award Pro- 
ceſs to ſummon the Party, who is Tenant of the Land, to appear a: 
a certain Day, to anſwer to the Plaintiff in the Nature of a Summons 
in a Præcipe quod reddat ; and when he cometh, the Plaintiff ought to 
ſhew the Teſtament, and to count upon the fame, and to alledge Seiln 
of the Land in the Teſtator, and how that he deviſed the tame to 
him. And that the Defendant then plead thereunto, or the Mayor and D 
Sheriffs ought to proceed therein according to the Uſage of the City. 
And that Writ may be ſued againſt ſeveral Tenants; and then the - 
Mayor ought to make ſeveral Precepts unto every Tenant. And i 
the Land be in another Borough, then the Writ ſhall be ſuch: 
Rex ballivis ſuis de Magn' Yarmouth, /alutem. Ex gravi querela, &*, cc 
(ut ſupra) qu ſecundum conf. in Villa dic” hactenus, Ec. liceat uncut te 
Burgenſ. ejuſdem Vill” tenementa ſua, que ſibi acquiſierit in cadem Villa, .. fe 
teſtamento ſuo in ultima voluutate ſua, &c. (ut ſupra) As N. Burgen|. © 0 
juſdem Viil' unum meſuagium cum pertin” quod ſibi acquiſierit in eadem II. 10 
4a, in teſtamento ſuo in ultima voluntate ſua W. & he redibus ſuis legalſet ſu 
R. de F. meſ. predift poſt mortem pred' N. ingreſ illud prefato N. ex 
Pott, 201. dc for“ minus juſte, in ipſius W. Cc. (ut ſupra) quia nolunns, E- tf 
(ut ſupra ) And vn 


Writ of Ex gravi Querela. 


And if a Man deviſeth his Lands to his Wife for Life, the Remainder 
over to another in Fee, and the Tenant for Life entereth, and is ſeiſed 
by Force of the Deviſe and dieth, and he in the Remainder is deforced, 
he ſhall have ſuch Writ: ' 

Ex gravi querela, Gc. (uſque ibi) voluerint, ac M. quondam Civis e- 

juſdem civitatis D. uxori ſue in teſtamento ſuo in ultima voluntate ſua, qua- 
tuor ſhopas cum pertiu in I. quas ſibi acquiſierit in cadem civitate, ad vitam 
ipſins D. habend' legaſſet, ita quod poſt deceſſ. ejuſdem D. pref. ſhope cum 
pertinent* pref. E. & hered' ſuis remanerent, N. que ſbopas illas tenet ex 
dimiſſione præd' D. eas pref. E. poſt mortem ejuſdem D. deforc minus juſte, 
in ipſius E. diſpendium, &c. 
And if a Man do deviſe Lands by his Teſtament in Tail, the Re- 
mainder over in Tail unto another, and the firſt Tenant in Tail enter- 
eth, and dieth without Ifſue ; and the ſecond 'Tenant in Tail entereth 
in his Remainder, and dieth without Iſſue, the Heir of the Donor ſhall 
have a Writ of Ex gravi Querela in this Form. 

Ex gravi querela, &c. (ut ſupra) ac I. P. guondam Civis civitat pred? 
pat” præd S. cujus heres ipſe eſt, unum meſuag* cum pertin in ſuburbiis 
Lond' M. fi zpſins I. & hered* de corpore ipſius M. legitime procreandis 
hab end legaſſet, Ita quod ſi idem M. ſine hæred' de corpore ſuo legitime pro- 
creat” obiret, predic? meſuag', Ec. R. fil pred I. & hered' de corpor 


pred” R. legitim' procreat” remaneret, L. capellan” cantar ad Altar S. Joh 


in novo opere in Eccleſia S. Pauli Lond' pro anima Magifiri W. quond” 
canon” ejuſdem Eccleſie ordinꝰ prœdictꝰ meſuag cum pert in' poſt mortem pred 
M. & R. pref. S. ad quem diem meſuag” cum pertin' reverti debet, eo quod 
utergue M. & R. obiit ſine bæred' de corpore ſuo legit” procreat”, ut dic', deſore 
minus juſte in ipſius S. diſpendium, Ec. 

H And it appeareth by the ſubſequent Writ, that when a Man doth 
make a Deviſe of his Lands in London, and alſo of his Goods, and 
makes Executors, Ec. then the firſt Executors ſhall prove the ſame be- 
fore the Ordinary ; and then after they ſhall bring the ſame before the 
Mayor into London, Ec. and it ſhall be there enrolled, and then upon 
that Enrolment the Mayor upon the Writ of Ex gravi Querela ſued for 
the Lands ſhall do Execution, and ſuch Proceſs as upon a Fine of Lands, 
Sc. and the Writ is ſuch : 

Rex Majori, &c. Vie Lond' ſalntem. Cum ut accepimns, ſecund* con- 
ſuetudinem in eadem-civitate hadtenus obtentam & apprebatam, teſtamenta in 
qubus laica tenementa in preditt civitate legata ſuer, fact“ prius probatione 
eorund” teftamentor” coram Ordinar” pro bows & catallis in eiſdem legatis, 
ccram vovis in Huſftingo noftro Lond” approbari & irrotulari debeant ad exec 
tenementor” fic legator ſaciend. Ac jam ex relatu R. couſaug I. de P. nu- 
fer civis Lond® accepimns, quod licet præf. 1. unam ſhopam & duo ſolar” cum 
pertin” in Parochia S. Mich' Lond' in eadem civitate, in teſtameuto ſuo in 
1H, volwtate ſua prafat” R. legaſſet, abend & tenend* ſibi & he red 
Jus mperpetuum, idemque teſtam' prout moris eſt, coram Ordin' probatum 
exiſtit, tamen E. que fuit uxor I. de P. & A. exec teſtamenti ejuſdem I. 
teſtamentum illud penes ſe detinent, non permittentes illud in Huſtingo pred” 
rrotularty ut pred” eſt, in exber” ipſius R. periculum manifeſiums ac comra 
conſues 
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Writ of Ex gravi Querela. 


conſuet* pred; Nos nolentes eid' R. injuriari in hac parte, vobis manda- 
uus, quod vocatis coram vobis pref. execit's & auditis tam præd' R. quay 
pred execut in hac parte rationil us, ulterius in præ miſſ. faciatis quod ae 
jure, & ſecund* Conſnetud”, civitatis pred” fuerit faciend & Jadlenus in caſi 
confumili ibidem fieri couſuevit. 

And by that Writ it appeareth, that if a Man have Lands deviſed 
unto him in London by Will, that he ſhall have a Writ unto the Mayor, 
to compel the Executors to bring in the ſame to be proved before them 
in London, and inrolled in the Huſtings. . 

And if a Man have Lands deviſed unto him in Oxford, the Cuſtom is, , 
that the 'Teſtament ſhall be proved there betore the Ordinary, ang 
afterwards it ſhall be proved before the Mayor of Gxfor1, Ac. And if 
the Mayor will not prove the Will, then he to whom the Dexiſe is 
made, and alſo the Executors, who took any Advantage of Adminiſtra. 


tion by that Will, ſhall have a Writ ouc of the Chancer) directed unto the 


Mayor and Bailiffs, commanding theni to prove the Will, and there- 
upon they ſhall have an Alias and a Pluries, vel canjam nobis ſignifies, 
Sc. and afterwards an Attachment againſt chem if Need be, return.ble 
in the King's Bench, or Common Pleas. 

And by the ſame Reaſon he ſhall have the like Writ ag inſt the 
Mayor of London to prove ſuch Will, and to irrol the ſame, and upon 
that an Alias and Pluries againſt the Mayor oi Lydon, and Attachment, 
if Need be. 

And by the ſame Reaſon it ſeemeth reaſonable, that a Man ſhall have 
a Writ directed to the Ordinary to prove the Will of any Man, Gs. 
and the Form of the Writ is ſuch : 

Rex Majori & Ballivis VilP Oxon' ſalutem. Sucrelam T. & M. x0 
ris ejus accepimus continent” quod cum ſecund* conſuet in vill” preditta uſita« 
tam & hadtenus approbatam, teftamenta burgenſium villa predia® ibidem de- 
cedentium, ſuper tenement & poſſeſſ.onibus, ſi ſint ibidem legata, primo co- 
ram Ordinar” & ſecundar” coram vobis in cur ville preditr probar” debeant 


E conſuever temporibus retroact is, & executores teſtamenti N. cum pref. J. 


& M. poſtquam teſtamentum prædi ?“ N. coram Ordinariis ville pra did 
prout moris eft, probatum fuit, frequent” illud coram vobis iterato proband 
detuler juxta conſuet* predict occaſione quorund* tenementor' in ſuburbio e- 


Juſdem vill, que præd N. in ultima voluntate ſua idem M. legaverit, ſcut 


in teſtamento præ dic plenius continet'. Vos tamen probationem illan 
hadieuus recipere recuſaſtis, & adbuc recuſatis minus juſte, per quad 
nec predic executores, nec pref. T. & M. ſuper tenement” predict, 
aut aliis tenementis per præd N. legatis, adminiſtrationem conſequi poſit, 
in retardationem executionis teſtament præ diet“ & contra voluntatem pred 
N. necnon damnum ipſorum T. & M. & execut' pred? non modicum dom. 
num & gravamen : Nos igitur executoribus T. & M. injur iari nolentes i 
hac parte, vobis præcipimus, ſicut alias praceperimus, quod ſi ita eff dun 
præ fat execut & T. & M. plenam & celer juſtitiam in hac parte fieri ſac, 


Prout de jure & ſecundum conſuet” præd in caſu conſimili fuerit faciend, 


2ta quod querela ad nos inde non perveniat iterata, vel cauſam nobis ſignifice- 
tis, quare mandatis, Sc. Teſte, &c. * 
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3 And it is reaſonable that it be ſo done in every other City, where 
Lands be deviſeable by Will, and are deviſed by Will, that the Excu- 
tors and the Deviſee ſhall have ſuch Actions againſt the Ordinary, and 
alſo againſt the Bailiffs of the 'Town and Boroughs, to prove ſuch Wills. 

And in Place of a Formedon in the Deſcender in Tenements deviſed, 
is ſuch Writ: 

Ac A. quondam civis, Sc. M. fliæ ſue quoddam meſuag', Ec. habend? 

ſchi & bæred' de corpore ſuo exeunt legaſſet, T. Aleſuagium pra dict“ iugreſ. 
illud poſt mortem præd' M. & W. filii & bœred' cjuſdem M. pref. L. fratri 
62 hared' prædict W. deforciavit minus juſte, in ipſius, c. 
And it ſeemeth, that when the Jail is once excepted before of the 
Deviſe in the Tenant in Tail, or in the 'Tenant for Term of Life, that 
then he (a) in the Remainder, or Heir of Tenant in Tail, have a 
Formedon in the Deſcender by the Courle of the Common Law, after the 
Statute of Veſim. 2. according to the common Form upon a Gift made 
in Tail by Deed. 


And there is another Form of Writ in the Regiſter in Nature of a 

Formedon in the Deſcender. 

And if a Man in London deviſe Land unto a Woman for Term of her [201.] 

Life, and afterwards to her Executors to ſell, and to convert the Mo- 

ney to her own Uſe, by the Cuſtom of London that Teſtament ought to 
be proved before the Ordinary, and afterwards before the Mayor, c. 
z and to be enrolled, Sc. If the Teſtament be proved before the Ordi- 
nary, and afterwards one Executor doth detain the ſame, and will not 
prove it before the Mayor, &c. the other Executor ſhall have a ſpecial 
Writ directed unto the Mayor and Sheriffs of London, commanding 
them to call the Executors before them, and to ſee the Teſtament, E?c. 
and to do Right according to the Cuſtom of the City, and according to 
the Law, Fc. which Writ appeareth in the Regiſter. 

And if a Man doth deviſe Lands to his Wife for the Term of her 2 & 3 Ma. 
Life, upon Condition that if ſhe marry, that the Lands ſhall remain Py": 
unto his Son in Tail; and for Default of ſuch Iſſue, the Remainder to Waun 
the right Heirs of the Donor in Fee: Now if the Wife taketh a Hus- > 
band who occupieth the Lands, and he in the Remainder dieth without Vid. Perkins 
Heir of his Body; the right Heir of the Donor ſhall have a ſpecial _ he 
| Writ of Ex gravi Quere!a directed unto the Mayor and Sheriffs of Lon- in the Re- 

dun, reciting that ſpecial Deviſe, and the Matter as it is, commanding mainder 
them to call the Parties, and to hear them, and to do Right, Oc. And _ 180 4 
by that it appeareth, that he in the Remainder ſhall have Advantage of — 
the Condition if it be roken; but the ſame ſhall be by way of Action, tion by way 


and not by Entry, for the Condition not performed, which Writ appear- of Entry. 
ech in the Regiſter (b). i | 
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) See 34 E. 3. Formedon 65. For a (b) See 43 F.3. Formedon 68. 4 E.6. 27. 30 


Formedon in Remainder does not lie with- A/. 47. 9 Af. 17. 8 H. 8. 32. 1 Inft. 214.6. 
oct allelging Elplees in the particular Te- Lite. 164. 
baut. Lyer 140. b. ä 


Writ 


Mrit of Entre ad terminum qui prateriit. 
— 


Writ of Entre ad terminum qui preteriit lieth where a Man leaſeth D 
Lands or Tenements for Term of Life, or Years, and afterward; 
the (a) Term expireth, and he to whom the Leaſe was made, or a Stran- 
ger, entreth upon the Lands, and occupieth the ſame, and deforceth 
| the Leſſor, the Leſſor or his Heirs ſhall have the Writ. 
ws 21 E. z. And that Writ lieth in the Per, Cui, and Poſt. For if the Leſſee E 
1 Brief 308. hold over his Term, and afterwards maketh a Feoffment, the Leſſor or 
8 his Heirs may have that Writ againſt the Feoffee in the Per; and if the 
oe Locke 5 Feoffor maketh a Feoffment over, he may have it againſt the ſecond 
his Treſaile. Feoffee in the Per and Cui, and againſt the third Feoffee in the Pf. 
/ And the Form of the Writ is ſuch: - 
Rex Vic, Sc. Prec A. quod reddat B. unum gurgitem, Ec. in quem id 
A. non habet ingreſſum, niſi per C. cui predif?” B. illud dimiſit ad terminuu 
qui præteriit, &c. Et miſe fecerit, Sc. Et pred” B. fecerit te ſecurum, &. 
And in the Poſt the Writ is, Et in quod idem A. non habet ingreſſun, 
niſi poſt dimiſſionem, quam idem B. inde fecit D. ad terminum qui preteriit, 
quod poſt terminum illud ad præf. B. reverti debet ut dic & unde querit 
quod pred A. ei deforc', Oc. Et niſi, &c. 

And by theſe Words Unde queritur, in any Writ of Entry in the Per 
and Cui, but only in a Writ of Entry in the Pg}. 

But if a Man will bring a Writ of Entry, Ad terminum qui preteritt 
of his Father, Mother, or other Anceſtor, then there behoveth to be in 
the Writ the Words, quod clamat eſſe jus & hereditatem ſuam; and 

the Form of the Writ is ſuch: 

Rex Vic, &c. Prec A. quod, Ec. redd' B. unum meſuag cum pertin u 

N. quod clamat eſſe jus & hered* ſuam, & in quod idem A. non habet mgr/- 
ſum niſi per D. patrem, vel matrem, vel alium anteceſ. pradiif B. wi 
heres ipſe eſt qui illud ei dimiſit ad termin“ qui preteriit, ut dicit, & niſi je 


cerit, c. 8 
And in the Per and Cui, thus: Quod clamat, &c. & in quod, Ec. . 
per C. cui D. (a) pat” vel alius anteceſſor prædict' B. cujus heres ipſe ch 


illud dimiſit ad termin qui preteriit, &c. And in the Poſt thus: NIV p17 
dimiſſion quam R. ac prædictꝰ B. Oc. cjus hæœred' ipſi ſunt, Cc. Or thus: 
Quam C. pater prædic B. & avns prædict' S. cujus bered” ipſi ſunt, inde fee 
cit H. ad termin' illum qui preteriit, & quod poſt termin' illum ad prefat 
Oc. 88 debet, ut dic, & unde queruntur quod predict A. eis deforc, E. 
viſt, Ec. ; 
And in every Writ of Entry which a Man demandeth of the Poſſe'- 
ſion of his Anceſtor, he ought to have theſe Words in the Writ, — 

5 clan. 


peared by the Count that he was Great Grandfather. 21 E. 3. 52. 


(a) Viz. By Con of Time or Surrender. Dyer 178. (b) Conſanguineus ; and it i? 
I 


G 
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clamat eſſe jus £9 bered”, Oc. but of his own Poſſeſſion he ſhall not have 
thoſe Words in the Writ, but only in a Cui in vita, brought by a*Wo- 
man of her Inheritance aliencd by her Husband, for there the ſhall have 
in her Writ theſe Words, Sued clamat effe jus & bereditatem ſuam, Oc. 
but the ſame is where the Woman claimeth an Eſtate in Fce-Himple by 
the Writ, for if ſhe claim but an Eſtate in Tail, or a Freehold by her 
Cui in vita, then the Writ of Ci in vita ſhall make a ſpecial Mention 
of that Eſtate, Oc. 

If a Man leaſe a Manor for Life or Years, unto which an Advowſon 
is appendant, and afterwards the Leſſee doth make a Feoffment of the 
Manor in Fee, and taketh back an Eſtate of the Manor, except the Ad- 
vowſon, to him for Life; if the Leſſor bring the Writ of Entry Ad 
terminum qui præteriit, of the Manor againſt the Leſſee, and doth not 
make Exception of the Advowſon, the Writ ſhall abate for Nontenure 
of the Advowſon upon the Matter ſhewed, as appeareth by the Regiſter. 


H The Aunt and the Niece ſhall join in this Writ of Ad terminum qui 


A 


B 


preteriit, as appeareth by a Writ before mentioned. 


And if a Man maketh a Feoffment in Fee upon Condition, that if 33 


he pay a certain Sum of Money at a certain Day to the Feoffee or his 
Heirs, that then he ſhall have the Land again, and that he may enter, 
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3 All. 11. 


Vi. Theol- 
wall. 131, 
132, 228. 


if he pay the Money at the Day, and afterwards the Feoffee will not 8 F. 3. 
ſuffer him for to enter: The Feoffor ſhall have the Writ of Ad terminum Entre 4. 


qui præteriit, becauſe that when he payeth the Money, the other hath 
no Term in Effect; and if he ſhould not have this Writ, he could not 
have any Remedy but to enter, Ec. and thereupon to have an Aſſiſe. 

And M. 5 E. 3. it was adjudged that the Plaintiff ſhould recover in 
ſuch Action upon ſuch Matter pleaded and ſhewed ; but I do not per- 
ceive how the ſame could be maintained by Reaſon, becauſe the Fee- 
ſimple is not properly ſaid a Term, for then the Lord by Eſcheat ſhould 
have a Writ of Ad termiuum qui præteriit, if his Tenant dieth without 
Heir, where he cannot have a Writ of Eſcheat ; and in Ad terminum gui 
preteriit, the Leaſe alledged in the Count is traverſable. 


If the Husband and Wife leaſe the Wife's Lands for Years, and the Vid. 30 E. 3. 


Vi. 14 H. 8. 
10. Brook, 


[202.] 


Husband dieth, and the Termor holdeth over his Term, the Wife ſhall “7 


have a Writ of Ad terminum qui preteriit if ſhe will, &c. but ſhe ought 
for to count that ſhe and her Husband leaſed the Land, Ec. 


And it appeareth in 8 E. 2. Itin. Cans. that the Grantee in Reverſion 
ſhall have a Writ of Ad terminum qui preteriit againſt the Leſſee, or his 
Heir, or Aſſignee, and yet there is no ſuch Writ in the Regiſter. 
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Writ of Dum fuit non Compos Mentis. 


7 "- E (a) Writ of Dum fuit non Compos Mentis, lieth where a Man, C 
4 5 who is not of ſane memoire, alieneth his Lands or Tenements in 
Fee-ſimple or in Fee-tail, for Life or for Years, if he be-afterwards de- 
forced by his Alienee or Lefſee, then he himſelf ſhall have this Wrir 
againſt his Alience or Lefſee, notwithſtanding his own Alienation, or 
his own Leaſe; and the ſame appeareth by Writs in the Regiſter, 
which are of ſuch Form : 
Rex Vic, &c. Pract A. quod reddat B. nnum meſſ. & xx. acr' terr cum 
pertin que id B. ei dimiſit, Dum non fuit Compos Mentis ſue, ut dicit, & 
niſi fecerit, Oc. Vel fic; in quod idem A. non habet ingreſſum niſi per C. 
cu frædic B. illud dimiſit, dum non fuit Compos Mentis, Cc. Vel fic; in 
the Poft, in quod idem A. non habet ingreſſ. niſi poſt dimiſſiun“ que pred” B. 
dum non fuit Compos Mentis ſue inde fecit D. & unde queritur, Ec. 
Litt, 97. n. And ſome have ſaid, that Writ lieth not by him who alieneth the Land, D 
39 H. 6. 2 becauſe he ſhall not diſable himſelf nor contradict his own Deed; but 
4 $a. _ that ſeemeth to be little Reaſon, for this is an Infirmity which cometh 
9 H. 6. 6. by the Act of God; and it ſtandeth with Reaſon, that a Man ſhould 
Britton, Tit. ſhew how he was viſited by the Act of God with Infirmity, by which 
Deb: 66. he loſt his Memory and Diſcretion for a Time; as if an Infant within 
ee 195M the Age of Twenty-one Years doth make a Feoffment in Fee, or a 
E T4 Leaſe for Years, he himſelf ſhall avoid his Feoffment or Leaſe, as well 
within Age as of full Ape, although he ſhall not have a Dm fut infro 
3 H. 7.1. Aatatem within Age, becauſe the Writ doth ſuppoſe him to be of full 
f Age, but an Infant of the Age of fourteen Vears hath Diſcretion, as 
hath been adjudged at ſuch Age, and if he at ſuch Age commit Felony, 
he ſhall be hanged for the ſame, and yet his Feoffment, Leaſe or Grant, 

' ſhall not bind him before the Age of Twenty-one Years; becauſe 
he hath not perfect Diſcretion or Knowledge what he ought to do, or 
what is to his Profit or Diſadvantage before ſuch Age; and therefore he 
ſhall alledge, that he was within Age at the Time of the Feoffment, 
Grant or Leaſe made by him; by which it appeareth, that he ſhall al- 
ledge, that he had not perfe& Diſcretion at that Time, for that Nonage 

Plow. Com. is an Infirmity of Nature, and cometh by the Act of God; and 4 fer- 
19. 4. tiori then he who is of n ſane memoire, ſhall alledge, that he was not 
21 H. 3. 32. of Sane memoire at the Time of his Feoffment or Grant; for he who 15 
2 2]- of unſound Memory, hath not any Manner of Diſcretion ; for if he 
5 3 i, kill a Man, it ſhall not be Felony, nor Murder, nor he ſhall not fortcit 
4 E. 6. 19. a. his Lands or Goods for the ſame, becauſe it appeareth that he hath - 


not Diſcretion; for if he had Diſcretion he ſhould be hanged ” the 
ame, 


(a) The Iſſue in Tuil ſhall not have a Dum fait non Compos on the Alienation of his 
Anceſtor, but a Formedon, 18 E. 3. 31. 
I 
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ſame, as an Infant who is of the Age of Diſcretion, who commiteth 
Murder or Felony ſhall be hanged for the ſame. 
And it appeareth in Britton, that in Debt upon a Bond, the Defen- 
dant ſaid, that he was not of Sane memorie at the Time of making the 
Bond, and holden that it was a good Plea. 5 

E And if an Ideot doth releaſe all his Right by Deed, yet if it be af- p00" 5 
terwards found by Office that he is an Ideot, the King ſhall ſeiſe the ,, * 
Land, and the Releaſe ſhall not bind, Sc. Cod vide in Title Scire fac', 

P. 32 E. 3. in the Abridgments. 

(a) But in the Book of Aſſiſes, Arno 35 E. 3. the Tenant in an Aſſiſe 
pleaded the Releaſe of the Plaintiff, and the Plaintiff ſaid, that he was 
not then of Se memoire, Ec. And there the Opinion of two Juſtices 
was, that he ſhould not have that Plea ; but I do not much regard their 
Opinion, for the Reaſons aforeſaid. 

And it appeareth in 7 Henry 4, 5. That a Feoffment of an Ideot made Dum non cm- 
by Letter of Attorney is void, and fo it ſeemeth to be of a Man of Non eee. _ 
ſane memoire. 2 
(b) And if a Man of Non ſane memoire alieneth his Land in Fee and tion by a Sor, 

dieth, his Heir ſhall have ſuch Writ as he may enter, as his Anceſtors and aamir- 

might have entred, as well as if an Infant within Age had aliened his ted, 18 E. 3. 

Sci. fac. 10. 

Lands, c. 
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And in 25 E. 3. in the Book of Aſſiſes, a Man of Nn ſane memoriæ 1 i 6 — 
made a Feoffment in Fee, and took back an Eſtate to hiniſelf for Life, [203.] 
and there it was agreed and admitted, that the ſame was a Remitrer, 1 
and (c) thereupon Iſſue was taken, that he was of perfect Memory, Ec. li ! 
g and that was found by Verdict; which ſee in the Title of Feoffments in "| 
the Abridgments. a i 


SE _— 


And the Writ for the Heir upon the Alienation of his Anceſtors ſhall 
be in ſuch Form: 


IB 
r 


alins anteceſ. pred B. cnjus bares ipſe eſt, illas dimiſit, dum idem D. non 
fut Com pos Mentis ſuc. 

Or thus in the Poe. 

Das clamat, & c. Et in quas, &c. niſi poſt dimiſſi nem, quam C. proavns, 
we alins anteceſſor pred B. cnjus heres ipſe eſt, dum idem C. c. inde fe- 
ot H. ut dicit, & unde querit', Oc. 

And 14 Au. of the King was ſuch Writ granted: 


| L Y 

Rex Vic, Ec. Precipe A. quod, Sc. reddat B. 20 acr' ter- cum pertiu 8 
in N. quas clam” eſſe jus & hereditatem ſuam, & in quas idem A. non habet 14 
ingreſſum niſi per C. vel alterum anteceſſ. predia” B. cujus heres ipſe eſt, I | ; 
qui illas ei dimiſit, dum idem C. non fuit Compos Mentis ſux, ut dic, Ec. 1 
And thus in the Per and Cu : my 
Clas clamat, Ec. & in quas, Ec. niſi per C. cui D. ovus prædict' B. vel 4f 
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O O O 2 Præcip + 
(a) F. $i" ſac* 106. 18 E. 3. ibid. 10. (e) But note; The liſue found that he i | 


(Y) H. 4. 5. So that the Land ſhall eſ= was remitted. 25 / 4. See 17 E. 3. 7. or 
cheat rotwithſtanding the Feoftment, 4 Co. o. Sce Bro. Feoffment de Terr” 26. E. Re- 
Beverly's Caſe, mittey 23. It is bot ad i ted to be a Re- 
Mitter. 
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Writ of Intruſion. 


Precip” R. quod, c. reddat B. unum redditum trium panum, ſeptem Ja- D 
genarum cerviſie, & ſeptem fercutorum per ſeptimanam, cum perti in C. 
& quem idem B. ei dimiſit, dum non fuit Compos Mentis ſuæ, ut dic, & niſ, 
Sc. And the Proceſs is Grand Cape & Petit Cape, as in other Precipe 
quod reddat. | 


Writ of Intruſion. 


HE Writ of Intruſion lieth, where Tenant for Life, or in Dower, 
or by the Curteſy, (a) dieth ſeiſed of ſuch Eſtate for Life, and 
after their Death a Stranger doth intrude upon the Land, he in the Re- 
N ſnall have that Writ againſt the Intruder, and the Writ ſhall be 
uch: 
Rex Lic, &c. Præcipe A. quod juſte, Oc. reddat B. unam carucatam teri 
cum pertiu in N. quam clamat eſſe jus & hareditatem ſuam, & in quam 
dem A. non habet ingreſſum (b) niſi per intruſiouem quam in illam fecit 
poſt mortem C. gue fut uxor D. que illam tenuit in dotem de dong prædict 
D. quondam viri ſui patris vel fratris prædic B. cujus heres ipſe eſt, ut 
dicit, & niſi, c. 
And in the Per thus: | | 
Et in quod idem A. non habet ingreſſum niſi per C. qui illud dimiſit pot 
mortem D. qua fuit uxor E. que illud tenuit in dotem de dono predic” E. 
quondam viri ſui. | | x 
And in the Per and Cui thus: 
Et in quod idem A. non habet ingreſſum niſi per C. cui D. illud dimiſit, que 
ſe in illud intruſit poſt mortem, Ec. 
And in the Poſt the Writ is thus: 
In quam idem A. non habet ingreſſ. niſi poſt intruſ. quam C. in illud fecit 
poſt mortem D. que fuit uxor E. 2 illud tenuit in dotem de dono pred E. 
quondam viri ſui fratris predic B. cujus heres ipſe eſt, & quod poſt morte,, 
_ D. ad prafat” B. reverti debeat, ut dicit, & unde queritur, &c. & 
niſi, Oc. 
5 ſo that Word, & unde queritur was put in every Writ of Entry 
in the Poſe. | 

And if a Woman recover Dower againſt him in the Reverſion, ot g 
againſt his Heir, and afterwards ſhe died ſeiſed of that Eſtate, and a 
Stranger doth intrude into the Land, then he in the Reverſion ſhall have 
a Writ of Intruſion. And in the Writ mention ſhall be made of the 
Recovery, thus, i quod idem A. non habet ingreſſum niſi per intruſione!! 


quam in illud ſecit poſt mortem C. que ſuit uxor D. que illud in Curia noſtra 
cor 


F 


(a) And therefore ſec 24 E. 3. 74. It is * hoc, that he held for Life of the Leaſe 
a good Plea to ſay that he was ſeiſed, and of the Demandant, at the Time of his 
gave to him whom he ſuppoſes Tenant for Death. 

Life; and to the Heirs of his Body, and (b) And not in gras ſe intryſit. 6 E. 2 
ſor that he died without Heir, he entred Brief. 808. | 


Writ of Intruſion. 


coram Juſticiariis noſtris apud W. per breve moſtrum per conſiderationem 
ej uſdem Curiæ recuperavit ut dotem ſuam, que ei contingebat de libero teue- 
mento, quod fuit prædic“ D. quondam viri ſui in eadem villa verſus præd B. 


vel fic; verſus W. patrem vel alium anteceſſorem pred B. cujus heres ipſe 
g, ut dicit', & niſt, &c. 


covereth her Dower againſt the Heir of her Husband, and after the 
Heir granteth the Reverſion unto the ſaid B. and then the Tenant in 
Dower dieth ſeiſed, and a Stranger abateth, the faid B. ſhall have a 


Writ of Intruſion againſt the Stranger, and the Writ ſhall rehearſe the 
whole ſpecial Matter, which Writ appeareth in the Regiſter. 


H And the Aunt and the Niece ſhall join in a Writ of Intruſion, and if 
the Heir doth aſſign Dower unto his Mother, and then commits Felony, 
for which the Lord claimeth the Reverſion, and granteth the fame to 
one in Fee, to whom the Tenant attorneth, and afterwards the Grantee 
of the Reverſion hath Iſſue two Daughters, and dieth, and one of them 
hath Iſſue and dieth: Now the Aunt and the Niece ſhall join in that 
Writ, Oc. and the Writ ſhall be ſuch : 

Rex Vic, &c. Præcipe A. quod juſte, Ec. reddat B. & M. ſorori ejus, & 
P. & F. fratri ejus unum meſſuag's Oc. In quod idem A. non habet ingre(ſ. 
niſi poſt intruſionem quam H. in iliud fecit poſt mortem I. que fut uxor W. 
gu illud tenuit in dotem de, &c. quondam viri ſui de N. patre prædict' B. 
& M. & avo predi# P. & F. cujus hered* ipſi ſunt, ex aſſign” T. capital 
dum feodi illius, de quo prædict“ I. illud tenuit in dotem ratione felonie per 
W. de S. filium & hered' prædict' M. factæ, ut dicitur. Et quod poſt mor- 
tem pred” I. ad præ fat B. M. P. & F. reverti debet per formam aſſign” præd 
t dicunt, & unde queruntur, Ec. 


And if a Man intrude after the Death of Tenant by the Curteſy, the 
Writ of Intruſion ſhall be ſuch : 

Precipe A. quod, Ec. reddat B. Ec. quod clamat, Ec. Et in quod idens 

A. on habet ingreſſum, niſi per intruſionem quam in illud fecit poſt mortem 


D. q Hud tenuit per legen Angliz poſt mortem C. quondam uxoris ſuæ, 
matris vel amitæ pred B. cujus beres, Ec. ut dicit. 
And in the Per thus: 


Niſi per C. qui illud ei dimiſit, qui ſe in illud intruſit, Ec. ut ſupra. 
And in the Per and Cui thus: 


Niſi per C. cui D. illud dimiſit, qui ſe in illud intruſit, Ec. 
And in the Poſt thus: 


VNiſi poſt intruf. quam W. in illud fecit poſt mortem C. qui illud tenuit per 
egen Angl. poſt mortem D. quondam uxoris ſux, matris prædict' B. cujus 


"eres, Sc. Et quod poſt mortem pred” C. ad præſat' B. reverti debet, ut di- 
, & nude queritur, Cc. & niſi, Ec. 


3 And if a Man doth intrude after the Death of Tenant for Life; then 
de in the Reverſion ſhall have ſuch Writ of Intruſion. 


Rex Vic", Sc. Pracipe A. quod juſte, &c, (a) reddat B. Cc. in quod 
idem 


(a) But if the Writ be founded on the clamat eſſe jus hereditatem ſuam. 10 H. 6. 
Leale of the Anceſtor, it ſhall be quod 9. Yet if ut be omitted, it is amendable.. 


And fo ſhe fhall have another Writ of another Form, where ſhe re- 
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| hath the Fee dieth, and then the Tenant for Life dieth, the Heir of 


Nrit of Intruſion. 
idem A. non habet ingreſſum, niſi per intruſionem quam in illud fecit poſt mor. 
tem C. cui præd' B. vel cui D. pater vel alius anteceſſ. pred B. cujus hore; 
ipſe eſt, illud dimiſit ad vitam ipſius C. ut dicit, & niſi, &c. 

And in the Per thus: 

In quod idem A. c. niſi per C. qui illud ei dimiſit, qui ſe in illud intriſ. 
poſt mortem W. cui præd B. vel R. pater vel alius anteceſ. præd B. cyjus 
heres, c. ind dimiſit ad vitam ipſius W. c. 

And in the Per and Ci thus: 

In quod, c. niſi per C. cui D. illud dimiſit, qui ſe in illud intruſit, Or. 

And in the Peſt thus: 

Niſi paſt intruſ. quam D. in illud fecit poſt mortem I. cui B. vel alius an. 
receſſ. præd B. cujus heres, Ec. illud dimiſit ad vitam ipſius I. Et quod poſ 
mortem i pſius I. ad pref. B. reverti debet, ut dicit, & unde queritur. 

And in the Regiſter there are other Forms of Writs, where the Re- ( 
verſion of the Tenant is granted by Fine or otherwiſe, which ſhall be 
ex afſienatione. 5 | | 

And the Heir in Tail ſhall not have a Writ of Intruſion; if a Man D 
do intrude after the Death of Tenant in Dower, or of Tenant by the 
Curteſy, or after the Death of "Tenant for Life, he in the Reverſion in 
Tail ſhall not have a Writ of Intruſion, but he ſhall be put to his Writ 
of Formedon ; for that Writ lieth for him who hath the Reverſion in 
Fee-ſimple, or for 'Term of Life, and not for him who hath the Rever- 
fion in Tail or for Term of Years; for it lieth not but for him who 
hath a Freehold, after the Death of 'Tenant for 'Term of Life, or of 
Tenant in Dower, Ge. - 

And he in the Remainder ſhall have a Writ of Intruſion, if a Man do 
intrude after the Death of Tenant for Life; and ſo the Aſſignee of the 
Remainder ſhall have fuch Writ. 

If Lands be given to two, and to the Heirs of one of them, and he who | 


him in Remainder ſhall have ſuch Writ. 

In quod, c. niſi per intruſienem quam in illud fecit poſt mortem C. quæ 
fuit uxor D. que illud tenuit ad vitam ſuam ex dimiſſ. quam R. inde feci! 
eidem C. & præfatꝰ D. quondam viro ſuo, & hered” ipſius D. patris pred 
B. cujus heres, Ec. ut dicit, & nifi, c. And the Proceſs in that Writ 
is Summons, Grand Cape and Petit Cape. 


Writ of Cui ante Divortium. 


HE Writ of Cn; ante Divortium lieth, where the Husband alienct!! 

the Wife's Land which ſhe had in Fee- ſimple, or in Tail, or for 
Life, unto a Stranger in Fee-ſimple, in Fee-tail, or for Life; and at- 
terwards the Husband and Wite are divorced, then the Wife ſhall have 
that Writ againſt the Alience; and the Form of the Writ ſhall be ſuc: 


Rex 
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G Rex Vie", Oc. Præcipe A. quod juſte, Sc. redd B. que fuit uxor D. 

num meſſuagium cum pertin' in N. quod clamat eſſe jus & hereditatem ſuam, 

&2 in quod, &c. niſi per predi D. quondam virum ipſius B. qui illud ei di- 

miſit, cui ipſa ante divor' inter eos celebr” contradicere non potutt. 

H And that Writ lieth in the Per, Cui, and Poſt, as doth the other Writ 
of Cui in vita. 

1 And if the Husband do alien unto an Abbot in Fee, and afterwards 
the Husband dieth, the Wife ſhall have a Writ of Cui ante Divortium, 
in the Poſt, againſt the Succeſſor of the Abbot ; and the Form of the 
Writ ſhall be thus: 

K In quod idem Abbas non habet ingreſſum niſi poſt dimiſſ. quam predi# D. 

nondam vir ipſius B. cui ipſa ante divort* contradic non potuit inde fecit L. 
guondam Abbat de B. ut dic* & inde queritur, Ec. 
And the Heir ſhall have a Sr cui ante Divortium, where the Wife di- 
eth before the Action brought, as well as he ſhall have a Sur cui in vita: 
But of an Eſtate-tail, the Heir ſhall not have a Svr cui in vita ante Di- 
dortium, but ſhall be put to his Formedon in the Deſcender. 

J. And the Aunt and the Niece ſhall join in that Writ, as they ſhall do 

m a Sur cui in vita; and the Proceſs is, Summons, Grand Cape and Petit 

Ce. 


Writ of Cauſa Matrimonii pralocuti. 


1 T HE Writ of Cauſa Matrimonii prælocuti lieth, where a Woman gi- [zog.] 
veth Lands unto a (a) Man in Fee-ſimple, unto the Intent that he 
ſhall marry her, and afterwards he will not marry within convenient 
Time, when he is required by the Woman. Then the Woman ſhall have 
at Writ; and the Form of the Writ is ſuch: | 
3 Rex Vic", c. Precipe A. quod juſte, c. redd' B. unum meſſuagium, 
ed eadem B. ei dimiſit cauſa matrim* inter eos prelocuti, quo cam duxiſſe 
deuit in uxorem, & nozdum duxit, ut dic', c. 
And in the Per and C7 thus: 
In quod, Sc. niſi per C. cui predict“ B. illud dimiſit cauſa matrimonit, 
Ec. & non duxit, ut dicit, Et unde queritur, Ec. 
And it ſeemeth, That that Writ lieth for the Woman, where ſhe giveth 
Lands to a Man for Term of his Life, for the Intent to marry her, as well 
5 where ſhe giveth it in (b) Fee-ſimple. But if ſhe giveth it to a Man in 
Tal to marry her, &c. altho' he will not marry her, it ſeemeth ſhe ſhall C. 2. part 74. 
nt have that Writ againſt him, by that Means to avoid and defeat the 
.!tarc-rail; for that ſhall be contrary to the Statute of Donis conditionalibus. 
Anda Nan upon a Condition in Law ſhall not make void the Statute. For 


the 


y 
{1 N 
44 #7 
8 
— 
2 
1 
1 l 
* . 2 
5 
'S 
$ 
Y "# 
, 


) Put he ſhall never have an Aver (b) If it be not by Writing, Dyer 312. 
"1 againſt a Deed without Plea. 14 E. 3. Sce 14 U. S8. 5. & intra. K. 

Int adhudeed coutra on ua Writ of Error. | 

E. 1. Feeſment 114 vide infra I. 


AT Writ .of Cauſa matrimonii pralocuti. 


the Statute makes a Law certain by expreſs Words of Gift in Tail. And 

then it is not Reaſon, that it ſhould be aneanted by Intendmeat, or by 

a Thing averrable, which is not expreſſed, and ſhall be taken contrary 
& 4 Ma. to the Statute. And the Heir ſhall have that Writ as well as the Wc. 
Dy. 146. man her ſelf; and the Writ ſhall be, 


But if he ex Præcipe A. Ec. quod redd B. c. quod clamat, Sc. & in quod non hg. D 
preſs an En- ber ingreſſum uiſi per C. matrem predic” B. cuijus hæres ipſa eſt, que ill 
ry if be ei dimiſit cauſa matrimon', Sc. & nondum duxit, Ec. E niſi, &c. 

marry, then 


hemay alien, And it may be in the Per, Cui and Poſt, as the Caſe is. 


EY : 1 
but till Alie- And alſo the Aunt and the Niece may join in the Writ. 

nation he is (a) And if a Man do give Lands unto a Woman unto the Intent to 
ſeiſed jure marry him, although that the Woman will not marry him, Ec. he ſhall 
& vis. 


5 E. 2. Br, not nave a Writ Cauſa Matrimonii prelocuti in that Caſe, and alſo that 
Cond. 204, the Woman do after marry him; yet the Woman ſhall hold the Land 
to her and her Heirs, Sc. and if the Husband do afterwards alien them, 

ſhe ſhall have a Cz iu vita for thoſe Lands (b). 
If a Woman do enfeoff a Stranger by Deed of Land in Fee, to the G 
En- Intent to enfeoff her, and one who will be her Husband ; if the Mar: 


2 

78. riage doth not take Effect, ſhe ſhall have the Writ of Caulſa Matrimonii 
e e greoeati againſt the Stranger, notwithſtanding that the Deed of Feoff. 
es” ment ; god vi. in Title Aiſe, 34 FE. 3. lib. Aſſiſe. 

A Woman did enfcoff a Man upon Condition that he ſhould take her 14 
1 to Wife, and he had a Wife at the Time of the Feoffment, and after- 
24 H. 8. 9. ward the Woman for not performing of the Condition, entred again into 
It is a good the Land, upon the ſecond Feoffee, and her Entry was adjudged lawful, 
0-4 and the Condition, is good. Auno 40 E. 3. lib. Aſſ. 40 A, pl. 13. 8 J. 
it. 1» 2. Entry 18. 24 H. 8. Feoffments 40. | 

> EY And Oc ond and Wife , ſue that Writ of Cau ſa matrinen. | 
dit. 119. prælocuti againſt another who ought to have married her. | 
8 E. 2. En. And if a Woman maketh a Feoffment in Fee by Deed, reſerving f 
try 78. ac. of Rent, then ſhe ſhall not have that Writ of Cavſa Matrimonii pra lt! 
a Condition for the Rent reſerved, becauſe it is proved that the Reſervation wa 
3 the Cauſe of the Feoffment ; but if ſhe hath a Decd to ſhew and probe 
Ma. Dy. 8 = that the Feoffment was to the Intent that he ſhould marry her, then ſhe 
one cannot ſhall maintain her Action notwithſtanding the Reſervation made of ti 
aver a Conſi- Rent. Dyer 146, 312. 


deration a And a Woman may ſue Canſa Matrimonii pr.elocuti without any WIL 


24. 
. 


— an ting ſhewed to prove the ſame, where ſhe maketh a Feoffment without 
preſſed by Deed to a Man in Fee, to the Intent to marry her, c. and the Proc 

Deed. Vid. is Summons, Grand Cape and Petit Cape, Cc. 14 U. 8. 30. 12 #4 
3 1 8 Feoffments 114. Ant. A. N. Br. 135. con. 


(a) Dyer 147. (b) 6 E. 2. Cui in vita. 24 U. 6. 1. 6 H. 4. 1. 5 E. 2. Cui in vita 25 
N. Er. 135. 1 : 


Writ of Entry in Caſu proviſo. 


HE Writ of Entry in Caſu proviſo, is given by the Statute of Glot- 
M ceſter, cap. J. and that Writ lieth where Tenant in Dower doth 
alien in Fee, for Life or in 'Tail, the Land which ſhe holdeth in Dower ; 
he who hath the Reverſion in Fee, or in Tail, or for Life, ſhall main- 
tain that Writ againſt the Alienee ; and againſt him who is the Tenant 
of the Freehold, of the Land during the Life of the Tenant in Dower, 
Sc. And the Writ may be made in the Per, Cui and Poſt; and the Writ 
ſhall be ſuch: 3 
Rex Vic", Cc. Pracipe A. Ec. quod redd B. Ge. quod clamat, Ec. & 
in quod A. Sc. niſi per C. que fuit uxor D. qui illud ei dimiſit, que illud 
tenuit in dotem de dono predic? D. quondam viri ſui, patris vel alterius an- 
teceſſoris prædict' B. cujus bares, Ec. & quod poſt dimiſſ. per ipſum C. pref. 
A. contra formam ftatut. Glouc. de communi concilio regni noſtri inde proviſi 


fat”, - feod pref. B. reverti debet per formam ejuſdem ſtatuti, ut dicit, & 
niſi, Ec. 


And in the Per thus: 


In quod idem A. non habet ingreſſum niſi per C. cui D. que fuit uxor E. 
vad dimiſit, que illud tenuit in dotem, & quod poſt dimiſſ. Oc. 

And in the Poſt thus: 

Precipe A. quod, Ec. redd B. c. quod clamat, Ec. & in quod, Sc. uiſi 
poſt dimiſſionem quam C. que fuit uxor D. que illud tenuit in dotem de dono 
prædict' D. quondam viri ſui patris predit B. cujus bæres ipſe eſt, inde ſe- 
cit F. & quod poſt dimiſſion* per ipſam G. Sc. (uſque ibi) revertere debet 
ber formam ejuſdem ſtatuti, ut dicit, & unde queritur, & niſi, &c. 

And if a Woman do recover her Dower againſt the Heir, and after- 
wards doth alien in 2 the Heir ſhall have the Writ of Caſu pro- 


viſo; and in the Writ he ſhall mention the Recovery, as he ſhall do in 

a Writ of Entry ad communem legem, upon an Alienation made by Te- 

nant in Dower, Cc. And although a Woman alien in Tail, or for Life, 

yet the Writ is always of one Form. 

3 If a Man grant the Reverſion of Lands, which are holden of his In- 
heritance in Dower to another, and the Tenant attorneth, and after- 


wards the 'Tenant in Dower doth alien in Fee, the Grantce of the Re- 
verſion ſhall have ſuch Writ de a/ſenatione. 


Precipe A. quod, Gc. read B. Sc. & in quod, &c. niſi per C. que ſuit 
"xr D. gue illud de predi® D. tenut in dotem de dono predict“ D. quon- 
dan vt ſtu; ex afſignatione, quam W. filins & heres predict“ D. inde fecit 
bat“ B. & quod poſt dimiſſiun', Ec. | 

And if the Heir grant the Reverſion in Feez and the Tenant attorn- 
th, and afterwards the Grantee granteth the ſame over, and the Te- 
nant doth attorn; and afterwards the Tenant in Dower doth alien the 
; e, Fa third Grantee of the Reverſion ſhall have ſuch Writ De caſu 
Teri. 
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474 Writ of Entry in conſimili caſt. 


Rex Vic, Oc. Præcipe A. quod, c. reddat B. Ec. quod clamat, Oc. (; 
0 in quod, &c. niſi per, vel poſt dimiſſiunem, Ec. (as the Caſe is) quam C. 
k gue fuit uxor D. que illud tenuit in dotem de dono prædict' D. quondam viri 
| ſui de fat” B. ex aſſignatione quam E. de quo præfat' C. illud tennit in 
= dAaotem ex affignatione F. de quo eadem C. illud tenuit in dotem ex aſſignatione 
al quam G. filius & heres prædict D. inde fecit pref. F. inde fecit W. E- 
| quod poſt dimiſſ. per ipſam C. pref. A. Ec. 
If the Writ be in the Per, and if the Writ be in the Poſt, then the ( 
| Writ ſhall be, | 
= Et quod poſt dimiſſionem per ipſam C. reverti debet per formam, Oc. 
= | And the Aunt and the Niece may join in that Writ where the Te. 
nant in Dower doth alien in Fee, and they have the Reverſion by De- 


ſcent from their Anceſtor, and the Proceſs is Summons, Grand Cape, and p 
Petit Cape, Sc. 


Writ of Entry in conſimili caſt. 


The Writ is HERE is another Writ of the like Nature, which is called al 


not main- 


3 Writ of Entre in conſimili 5 ; and that Writ lieth where Tenant 
gainſt re. by the Curteſy, or for Life, or for another's Life, doth alien in Fee, 


nants in Tail, (a) or in Tail, or for Life; now he in the Reverſion, who hath an 
after Poſſibi- Eſtate therein for Life, or in Fee-ſimple, or (b) in Tail, ſhall have that 


3 _ Writ during the Life of the Tenant for Life, who aliened, and that 
X . 


Tenure. 4 Writ is not given by the Statute of Glouceſter, which gave the Writ of 
13 E. 2. in Caſu proviſo; but it is formed and granted upon the Statute of Y/- 
Entre conge- minſter 2. cap. 14. Which wills, that as often as it ſhall happen in the 
N Chancery, that in one Caſe a Writ is found, and in the like Caſe falling, 
Brief 5 wanting the ſame Remedy; now the Clerks of the Chancery ſhall agree in the 
Zo . 
N. Br. 137. Making the Writ, and that appeareth, H. 3 E. 2. 
Ant. 198. And if the 'Tenant by the Curteſy doth alien, he in the Reverſion G 


3 E. 2. Entr. ſhall have ſuch Writ: 
ec.8.N 


eg. Precipe A. quod, Oc. redd B. unum Meſſnagium, Sc. quod clamat, &c. & 

Entry 63, 7 quod, Cc. niſi per C. qui illud ei dimiſit, qui illud tenut per legem Ang- 
ie poſt mortem E. quondam uxor ſue matris, proavæ, vel ave prædict B. 
cujus heres ipſe eft, Et quod poſt dimiſſionem per ipſum C. pref. A. inde fa-i 
in feodo ad praf. B. reverti debet per formam Statuti in conſimili caſu provi 
ut dicit, & niſi, c. Et in quod, Oc. niſi per C. cui D. illud dimiſit q.. 
illud tenuit per legem Angl'. Et in quod, Ec. uiſß poſt dimiſſionem quan C. 
qui illud tenuit per legem Angliæ, Ec. ut ſupra, cujus, c. inde fecit F. & 
quod poſt dimiſſiunem, Oc. 


And 


(a) But not if he be Tenant after Poſſi- See a Writ againſt J. S. In quo nen Valet 
dility. 13 E. 3. Entry cong. 56. inqreſſam niſi toſt a Leaſe to him made, 
(b) So for him who has a Fec-tail in c. 8 E. 2. Brief 810. 
Reverſion. 21 E. 3. 11. 


co 
— 


Hrit of Entry in conſimili caſu. 475 


And if the Tenant for Life alien, then he in the Reverſion ſhall have 
a Writ in this Form: | 
Rex Vic, c. Pracipe A. quod juſte, Oc. reddat B. unum meſſuagium, 
Sc. in quod idem A. non habet ingreſſum niſi per C. cui predid” B. ulud di- 
miſ. ad vitam ipſius C. E quod poſt dimiſſion per ipſum C. prefat” A. inde 
fa in feodo, ad prefat' B. revert: debeat per formam Statuti, Gc. ut 
ſupra. 
ad Note, That by that Writ it appeareth, that the Writ doth ſup- 3s H. 6. 3. 
poſe, that the Tenant for Life doth alien in Fee; and although he grant 
but for Life, or in Tail, yet the Writ doth ſuppoſe that he alieneth in 
Fee, Sc. but that is not material: For if it be in Fee, or in Tail, or 
for Life, it is a Forfeiture of his Eſtate. . ü 
And ſo in the Caſe, in the Writ in Caſu proviſo, and in the Writ of 
Entre ad communem Legem, it ſuppoſeth the Alienation to be made in 
Fee, altho' it be but for Life, or in Tail, for that there is no other Form: 
And it may be made in the Per, Cui and Poſt, and that without Title 
made in the Writ, becauſe it is of a Leaſe made by the Defendant him- 
ſelf to the Tenant that alieneth: But if the Father or other Anceſtor 
leaſe for Life, and dieth, and afterwards the 'Tenant for Life alieneth 
in Fee, Cc. now the Heir who is in the Reverſion, ſhall have a Writ, 
which ſhall comprehend a Title in it; and ſhall be ſuch : 
Rex Vic, Ec. Præcipe A. c. quod, Eg. redd B. unum meſſuagium, [207.] 
ps 


Sc. quod clamat, &c. Et in quod, Ec. nifi per C. & D. uxor* ejus, quibus 
I. pater, vel mater, vel alius anteceſſ. prædictꝰ B. cujus heres ipſe eſt, illud 
dimiſit, ad vitam ipſorum C. & D. & quod poſt dimiſſionem, c. 

And there the Writ doth ſuppoſe, that the Wife did demiſe it, Ec. 
and yet ſhe ſhall have a Cui in vita after the Death of her Husband, to 
recover the Freehold, notwithſtanding the Alienation made by her Hus- 
band. And if Tenant for Life grant his Eſtate unto another, and the 
Grantee alieneth in Fee, Ec. then the Writ ſhall be, 

In quod idem A. &c. niſi per C. cui D. qui illud tenut ad vitam ſuam 
5 predic? B. illud dimiſit ad eundem terminum, & quod poſt di- 
miſ. c. 

A And if a Man leaſe Lands for Term of Life, and afterwards dieth, 
and his Heir grants the Reverſion to B: and the Tenant attorn, and 
afterwards the Leſſee for Life granteth his Eſtate over to one who alien- 
eth to A. in Fee; now B. ſhall have ſuch Writ : 

Præcipe A. quod, Ec. read? B. Ec. in quod, c. niſi per C. qui illud ei 

i dimiiſit, qui illud tenuit ad vitam D. de pref. B. ex aſſign” quam I. filius & 

eres R. qui quidem R. illum pref. D. dimiſit ad eundem terminum, inde 

fecit pref. B. & quod poſt dimiſ. | 
If I. leaſe Lands unto R. for Life, and afterwards granteth the Re- 12 E. 2. En- 

verſion to B. in Fee, and R. attorn, and afterwards R. alieneth in Fee, / 69. 

B. ſhall have this Writ : | 
Rex ic", &c. Precipe A. quod, Cc. redd' B. in quod, Ec. nifi per R. 

% Hind ei dimiſit, qui illud tenuit ad vitam ſuam de pref. B. ex aſſign” 

man J. gui illud prefat' R. dimiſit ad eundem termiuum, inde fecit pref. A. 

E quod poſt dimiſſ. Ec. 
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476 Writ of Entry in conſimili caſh. 


20 E. 2. And if Lands be given unto two, and the Heirs of one of them, and B 

Brief 849. he who hath the Fee dieth, and afterwards the Tenant for Life alien. 
eth in Fee, the Heir of him in the Remainder ſhall have this Writ: 

In quo, Ec. uiſi per C. qui illud ei dimiſit qui iliud tenuit ad vitam ſuam 

ex dimiſſione, quam H. inde fecerat eidem C. & D. & bæred ipſius D. patris 
prædict B. cujus heres ipſe eſt, & quod poſt dimiſſionem, Ec. (a) 

= And by that appeareth, that he in the Remainder ſhal! have a Writ C 

i of in conſimili Caſu, if Tenant for Life alien in Fee. 
| | Vide 3E. 2. And if an Abbot or Prior leaſe Lands for Life, and alieneth, and the 


; > 5 not Prior dieth, the Succeſſors ſhall have this Writ: 


6 given by the Præcipe A. quod, Ec. redd B. unum meſſuagium, Ec. quod clam” eſſe jus 
| | Stature of Fccleſ. ſue S. Thomæ Martyris de K. & in quod, &c. nifi per C. cui D. 
8 ilud dimiſit, qui illud tenuit ad vitam ſuam ex dimiſſione quam S. guondo: 

But Neft. 2. prior de K. pred predic?” Prioris inde fecit pref. D. & quod poſt dimiſ. Ec. 


fl „ gg And if Tenant in Tail maketh a Leaſe for Life, and the Tenant for D 
MN Life alieneth in Fee, the Tenant ſhall have a Writ 7 conſimili Caſu, 
29 Aſſ. 62. And ſo it ſeemeth, if Tenant in Tail do leaſe the Land unto another 
21 E. 3. 11. for the Life of the Leſſee, and dieth, and the 'Tenant for Life alieneth 
. in Fee; the Heir in Tail may chooſe to have a Formedon, or to ſue 
31 E. 1. the Writ of Conſimili Caſu, living the Tenant for Life. For the Tenant / 
| Entry 64. in the Action ſhall not have the Plea to abate the Writ, to ſay, that 


21 E. 3 he hath Title to have a Formedon of the Land, Sc. Bur if Tenant in 
Entry 10 Tail leaſe Lands for the Term of his own Life, which is not any De- 
ſcent, and afterwards the Tenant for Life doth alien in Fee, and the 
Tenant in Tail dieth, his Heir ſhall not have a Writ of Conſimili Caſi, 
but ſhall be put to his Formedon in that Caſe. For there he hath not 
Title to have any other Action by Colour of any Demiſe ; but in the 
Caſe before, he had Title by Reaſon of the Diſcontinuance made fur 
Life, to claim by Reaſon of the Right in Reverſion deſcended to him, 
ſo that he had Right by Reaſon of the Reverſion in his Father reſerved 
upon the Leaſe, and alſo by Reaſon of the Title of the Entail to chooſ 
what Action he would have; tamen Quare. 
Fine A Leaſe was made to one for 'Term of Life, the Remainder to an- E 
7 E. z. 17, other in Fee, and afterwards the Tenant for Life did alien in Fee, for C 
Entry 61, Which he in Remainder brought a Writ de conſimili Caſu, and the Writ 
Was abated. Paſch. J E. 3. But the Court there ſaid, that the Cauſe | 
was, becauſe he in the Remainder was not to have the Remainder !' 
Falio, until it fell, and that after the Death of Tenant for Life; and it 7 
is not like unto a Reverſion: But the Law is not taken ſo at this Day, d 
but that he in the Remainder hath the Remainder veſted in him, as he d 
in the Reverſion hath the Reverſion: For he ſhall have an Action 0! . 
Waſte, and ſhall enter for the Alienation of his Tenant, as well as he 8 
in the Reverſion, and therefore it followeth, that the Remainder is in hin 
is E. 2. En- in faclo, for which Cauſe I conceive, that Judgment was not right!s : 


try 74. Nat. given. And Hil. 18 E. 2. it was holden by Juſtice Herle, that the Writ | 
Brev. 138, 


contr. 


1 
did lic for him in the Remainder, Cc. And the Heir in Tail . a I 
a kit 


(a) See bid. A 11. 91. That the Father may enter for the Forfeiture. 
1 


Writ of Entry ad commune Legem. 477 


Writ of Conſimili Caſu upon an Alienation made by Tenant by the Cour- 
teſy, and the Writ was maintainable. T. 31 E. 1. 


Writ of Entry ad communem Legem. 


G HE Writ of Entrie ad communem Legem lieth, where Tenant in 
Dower, or 'Tenant by the Courteſy, or for Life, do alien in Fee 
or for Life of another, or in Tail, the Lands which they hold, Ec. (a) 
after their Death, he in the Reverſion, who hath it in Fee or for Life, 
ſhall have that Writ of Eutrie ad communem Legem ; and the Writ ſhall 
be ſuch, Oc. 
H Rex Vic, &c. Precipimas A. quod juſte, Sc. redd B. Ec. quod clamat 
eſſe jus & hereditatem ſuam, & in quod idem A. non habet ingreſſum, niſi 
| per C. que fuit uxor D. que illud ei dimiſit, que illud tenuit in dotem de [208.] 
dono predi# D. quondam viri ſui patris vel alter anteceſſ. prædid“ B. 
cui, Ec. ut dicit, Oc. & miſt, &c. 
A And that is a Writ for the Heir in the Reverſion, who hath the 
{ame by Deſcent, and may be in the Per, Cui and Poſt. 
B And if a Woman recover Dower, and afterwards alieneth in Fee, 4 E. 2. Brief 
and dieth: Then the Writ of Enutrie ad communem Legem ſhall mention 794. 
the Recovery, Oc. And if the Tenant by the Courteſy alieneth in 
Fee, and dieth, the Heir ſhall have ſuch Writ : 
Precipe quod, Sc. redd' B. &c. quod clamat, Ec. in quod idem A. non 
habet ingreſſum niſi per C. qui illud tenuit per legem Angliæ poſt mor- 
tem D. quondam uxoris ſux, matris præd' B. cujus heres ipſe eft, ut di- 
cit, Oc. 
And may be brought in the Per, Cu: and Poſt, as the Caſe is. 
And if Tenant by the Courteſy alien the Fee, and dieth, he in the 
Reverſion who is Heir in Fee-ſimple, may ſue that Writ, or an Aſſiſe 
of Mortdaunceſtor given by the Statute of Glouceſter, cap. 3. 
C And if Tenant for Ife alieneth in Fee, and dieth, hein the Rever- 
fon may have that Writ in divers Forms. One, if he have the Rever- 
ſion by Deſcent, the Writ ſhall be, 
Precipe A. qrod, Ec. redd', Ec. quod clamat, Ec. & in quod idem A. 
ien habet ingreſſum niſi per C. cui prædict' B. vel C. pater, vel alius 
* predia” B. cujns heres, Ec. illud dimiſit ad vitam ipſius C. ut 
aic', Ec. 
And he may leave out theſe Words in the Writ, Quad clamat eſſe jus 
G-hereditatem ſuam, Ec. when the Demandant made the Grant to the 
"Tenant for Term of Life who aliened, c. 
) And that Writ may be in the Per, Cui and Po, as the Caſe is. 
{ And he may bring a Writ of Ad terminum qui præteriit if he will, if the 
Tenant for 'Term of Life doth alien, and dieth, as it ſhall pleaſe him. 
And 
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Writ of Ceſſavit. 


And if Tenant for 'Term of Life do grant over his Eſtate unto ano. p 


ther, and he in the Reverſion granteth the Reverſion in Fee, and the 
Tenant doth attorn ; and afterwards the ſecond Grantee doth alien in 
Fee, the Grantee in the Reverſion ſhall have ſuch Writ : 

In quod idem A. non habet, &c. niſi per C. qui illud ei dimiſit, qui illud 
ad vitam ſuam tenuit de pref. B. ex aſſignatione quam I. qui ilud pref. C. 
dimiſit ad eundem terminum, inde fecit pref. B. ut dicit. 


And it may be in the Per, Cui or 


Poſt, as the Caſe is, and in the G 
Writ which is in the Pof?, ſhall be this Clauſe: 
Et que Poſt (a) mortem prædict“ C. 


ad prefatum B. reverti debet per 


formam aſſignationis pred” ut dicit, & unde queritur, Gc. ut dicit, Ec. 


Tenant in 

Dower ſhall 
have a Ceſſa- 
vit, and lay 


Writ of Ceſſavit.. :. 


1 Writ of Ceſſuvit lieth in divers Ways. For one Writ is 4 


ln G "AL... 


where there is Lord and 'I enant, and the Tenant will not 


—— 


ben (b) 
his Rent, nor do his Services, as Suit, &« to his Lord as he ought to 


do, nor hath ſufficie 


7 Lor Chartel> upon the L . diſtrained 
for the Rent or Services behind; but ſuffereth the Lands to lie freſh, 


— —-—- 


not occupied for two Years follow ing together ; then the Lord of whom 


—— — 


the Seiſin in the Lands are holden, may have the Writ againſt the Tenant, and if 
it be found for him, he ſhall recover the Land, if the Tenant will not 


her Hus- 
band : 1 E. 
1. Ceſſavit 
54- 43 E. 3. 
15.9H.7.16. 


Form : 


find Sureties to pay the Rent then after; and that Writ is of ſuch 


—— 


6 . . 
He for Life ſhall have Ceſſavit, but not Leſſee for Years, for that is a Precipe. 12 R. 2. Ceſſavit 45. 
Ceſſ. of a Rent. 5 H. Ceſſavie of Advowſon. 23 E. 3. Ceſſavit 46. 43 E. 3. 15. acc. 


Rex Vic, Cc. Præcipe A. quod, &c. redd' B. unum meſuagium, Ec. 
quod idem A. de eo tenet per certa ſervitia, & quod ad ipſum B. revert! de- 


bet per formam Statuti de communi Concilio regu AL inde proviſi, eo quod 


prædict A. in faciend predict (c) 


ut dicit, Oc. 


(a) But Note; The Writ in the Degrees 
does not make Mention of the Death of 
the Tenant for Life. Sec 16 E. 3. Brief 
661. | 
(b) Note; If the Lord brings a Ceſſa» it, 
and ſuppoſes the Tenure to be by 23. Rent 
where he holds only by Fealty, and the 
Tenant traverſes the Tenure, and 'tis 
found againſt him, he ſhall be charged 
with the Rent. 24 E. 3. 72. 


He way tender the Arrcars without ſa- 
ving of his Default. 27 E. 3. 89. The Te- 
nant took the Quantity of the Services 


ps Proteſtation, and pleads over, &. and 
after made Default, and at the Petit 


ſervitia per biennium jam ceſſavitz 


And 


Iſſue on the Quantity, c. | Norte ; If the 

Tenant will — his e an — 
the Arrears 

Damages 3-e- ff 

n a Ceſſavit for Suit oO ' 
ders Damages for not coming, by Tx © 
the Court. 17 E. 3. 17. and 'tis no Plea, 
that Part of the Services are not in Arrcal: 
30 4. 33 : 

(e) See a Ceſſavit by ſeveral Pre h 
gainſt A. and B. that A. and B. de 
nent & reverti debent eo quod A. and Þ © 
ſaverunt. 20 E. 2. Brief $26. 


„ 
RR 


And that Writ is given by the Statute of J/e/. 2. cap. 21. and may 


be brought in the Per, Cui and Poſt. 


The Per thus: In quod idem A. Gc. niſi per C. qui illud dimiſit, qui 
illud de pref. B. tenuit per certa ſervitia, & quod ad ipſum B. Ec. (uſque 


ibi) proviſi, eo quod præd A. vel eo quod præ dict C. in fagiend prædict 
ſervitia per biennium jam ceſſuvit. 


And it ought to be alledged in the Writ by whom the Ceaſer was. 


And in the Per and Cui thus: In 
dimiſit, qui illud de prefat” B. tenut, 


de” 


c. niſi per C. cui D. ilud 


(a) And in the Poſt thus: In quod, Oc. niſi poſt dimiſſionem quam A. 
qui illud de prefat” B. tenuit per certa ſervitia inde fecit A. de E. & 
quod ad ipſum R. reverti debet, eo quod præd', &c. ut dicit, Sc. Et unde 


queritur, Ec. niſi, Gc. 
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48 E. 3. 4. 
The Seiſin 
was alledg- 
ed in the Fe- 
offor and the 
Ceſſer in 
the Feoffee, 
39 E. 3. Br. 
Ceſſ. 19. acc. 
Note, that if 
the Feoffee 
himſelf 
ccaſe, the 
Writ ſhall 
not be in 


the Per, but general; Cort. If the Feoffor ceaſe before the Feoffment ; ſo if the Diſſeiſee ecaſe before 
the Diſſeiſin, the Writ ſhall be in the Peſt. 21 E. 3. 44. Br. Ceſſ. 17. 


And there is another Form of Ceſſavit, without making Mention of 29 E. 3. Ceſ- 


any Entry ; thus : 


Precipe W. de F. E A. uxori ejus quod, Ec. reddant Abbati de S. duo 
meſuagia, que I. de B. de eo tennit per certa ſervitia, & que ad ipſum Al- 


batem, Sc. (bY eo quod predic W. 


A. in faciend, c. 


And the Ceſſzv/t lieth for Suit of Court; (c) but the Donor in 
Tail ſhall not have a Ceſſævit againſt the Tenant in Tail: But if a 
Man maketh a Gitt in Tail, the Remainder over in Fee unto another, 
or unto the Right Heirs of the Tenant in Tail, there, in that Caſe 


the Lord of whom the Lands are holden immediate, ſhall have a _ 
ſavit againſt the 'Tenant in Tail, becauſe that he is Tenant to him, Ge 


33 U. 6. 53. 28 E. 3.9. 19 E. 3. Cefſ. 30. 


ſavit 43+ 


19 E 3. 
Brief 149. 
17 E. 3. 57. 
33 H. 6. 45. 
Ceſſ. 


13 E. 3. 

29. 

44 E. 3. 27. 
14 H. 6. 15. 
19 E. 2. 


Ceſſavit 30. 
28 E. 3. 95. 


there it is ſaid, that if the Tenant ceaſe, and makes à Gift in Tail, that the Lord may have Ceſſavit 


in the Per. 


(a) 20 H. 6. 28. A Recovery in the 
Peſt againſt a Feme Covert. 

(b) Fo quod predift' W. and A. Sc. See 
ſuch a Writ awarded good; for by Parring, 
he cannot ſuppoſe. none to be his Tenant, 
but him by whoſe Hands he was ſeiſed. 
11 E. 3. Brief 477. 14 E. 3. Brief 269. and 
lee accordant ; for it may be A. is in by 
Diſſeiſin, and yet B. ſhall be ſaid Tenant 
to the Lord; fo if the ſame Tenant leaſes 
for Life, or in Tail to A. who ceſſes, no 
other Writ lies; wherefore the Writ was 
awarded good. 21 E. 3. 44. See 39 E z. 13. 
And ſee what Writ does not lie in this 
Cale. Kelw. 105. 13. 14 E. 2. Brief 813. 

(e, So "ris adjudged ; yet if the Lord re- 
covers, the Iſſue ſhall have a Tormedon. 28 
E 3. 45. and it ſeems on the ſame Reaſon, 


the Tenant makes a Leaſe for Life, the 


And 


Remainder in Fee, a Ceſſavit lies againſt. 


the Leſſee for Life, ſuppoſing him to be 
his Tenant, But it ſeems, tho' he does 
recover, yet after the Death of Tenant 
for Life, he in Reverſion ſhall have 
(avoid) his Recovery againſt the Lord; 
but if the Tenant makes a Leaſe for Life, 
or a Gift in Tail, ſaving the Reverſion to 
himſelf, if afterwards a Ceſſer be, the Lord 
ſhall have a Ceſſavit; but he ought not to 
ſuppoſe, that the Tenant in Tail is his 
Tenant; for then his Writ ſhall abate; but 
he ſhall have the Writ here next adja- 
cent. And it ſeems in ſuch Caſe, that he 
in Reverſion is Tenant to the Lord, and a 
Default in him of non Payment, as well 
as in the other, ſhall bind him, and ſo the 
Books ſeem to intend. 28 E. 3. 95, 96. 45 
E. 3. 27. So & Recovery in & Ceſſavit a- 

gainly 
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10 E. 4. 1. And if a Man ceaſe to 


1 2. 37 H. jncloſe the Land, fo as 
45. 


pay his Rent and Services for two Years, and K 
the Lord cannot diſtrain, if he break not the 
Gates, or the Hedges of the Land which make the Incloſure, the Lorg 


[2099:) all have a Ceſſavit, although the Tenant hath ſuffici 
, gh the Tenant hath ſufficient Cattle upon 
8 the Land to be diſtrained for the Rent. For the Land ought 8 


was ſufficient open, and alſo there ought to be ſufficient to diſtrain for the Rent, Ge. 
to his Diſtreſs But the Land is not open to his Diſtreſs, Sc. and ſo open to his Di- 


. , ftreſs, is a good Plea, without ſaying more in ſuch Caſe. M. 2 H. 4 f. 
and good: 2. 30 H. 6. Ceſſ. 7. a F 

2 H. 4. 5 And if the Cattle of a Stranger do eſcape into the Lands, thoſe 4 
35 UH. 6. Cattle are not ſufficient or overt to his Diſtreſs: But if they be the 
3 cer Tenant's Cattle, it is otherwiſe. 40 E. 3. 11. 50 E. 3. Ceſſ. 10. 


2. ac. But if If three Men hold by one entire Rent, as by a Horſe, and the Lord B 
a Man occu- doth recover two Parts of the Land againſt two of them, and the third 
PY * Tons findeth Sureties, Cc. the whole Rent is extinct by that Recovery. 14 E. 
are ſuffiei- 3- Ceſſ. 28. 13 E. 3. 47. 10 H. 4. 1. a 

ent. 3 E. 2. And a Man ſhall not have one Ceſſavit for Lands which are holden C 
Avow. 206. by ſeveral Services; but he ought to ſue ſeveral Writs (a). 20 E. z. 
Br. App. 20. Ceſſ. 23. 11 E. 2. Ceſſ. 50. 14 H. 6. 25. 28 E. 3. 9. 45 E. 3. 2. 20 H. 
>= Sol 6. 46. Ant. 179. | X n 

4 H. 6. 29. b) If the-Lord do diſtrain pendant his Writ of Ceſſavit againſt his D 
10 bh 7. 24, ant, the Writ ſhall abate. 

45 E. 3. 27. 


14 Hf. 6. 25. 
as E. z. 4. 


3. 21. Cefſ. 21. 


— 


gainſt a Diſſeiſor, ſhall bind the Diſſeiſee. 
20 H. 6. 28. a Recovery againſt a Feme 
Covert binds the Husband. 12 E, 4. 
A Recovery againſt the Husband and Wife 

binds the Wife. See 3 E. 3. 26. conty. in a 

Ceſſavit. 7 H. 4. 20. 10 H. 6. 5. Tenant 

for Life ceſſes, if the Lord recovers againſt 

him, it ſhall not bind him in Reverſion, 

or Remainder. 28 E. 3. 95. 45 E. z. 23. 

but during the Life of the Leſſee, he 
ſhall be ouſted of Waſte or Entry, in con 
ſimili caſu. Note, Feoffee or Tenant for 
Life ſhall not have Aid of his own Ceſſer. 
28 E. 3. 96. contr. Panton. 3 E. 3. 26. If A. 
Tenant of 3 Acres ceſſes, and aliens to 3 
ſeveral Men, an Acre to cach, 3 ſeveral 
Ceſſavits lie, and there ſhall be ſpecial 
Counts; but if he leaſes one Acre to B. for 
Life, and another to C. in Tail, and after- 
wards ceſſes, a Ceſſavit does not lie againſt 
B. or C. as to thoſe 2 Acres, but he ſhall 
have a Ceſſavit for the third Acre, and 
count ſpecially. Note; By the Ceſſer of 


nd the Lord ſhall have a Writ of Ceſſavit againſt Tenant for Life, E 
where the Remainder is over in Fee to another (c). 


3. 38. 48 E. 3.4 12 E. 4. J. 5 E. 3. Jo. 6 E. 3. 45. 4 Co. 11. . 23 E. 


20 E. 3. Ceſſ. 32. 


(a) The 


the Meſne, a Ceſſavit does not lie for the 
Lord, altho' the Meſne after the Cefler co 
purchaſe the Tenancy. Kelw. 105. 

(a) See 20 E. 3. Ceſſavit 33. accordant 21. 
The Tenant ſays, that the Demandant 
then or before the Writ purchaſed, took 
a Diſtreſs for the Services in the mean 
time arrear, and ſhewed what Diſtreh. 
Parning: Will you ſay, that the Diſtreſs was 
ſufficient for the Rent arrear ? Rl. agreed 
to ſay 'twas ſuthcient, Gra. had you no 
Diſtreſs? See 11 E. 3. Ceſſawit 2. 

(b) See 21 E. 3. 18. Where Acceptance 
of Services pending the Writ ſhall abate 
it, and fallify the Judgment had againſt the 
Feottor. 

(e) He ſhall have a Writ, ſuppoſing tha! 
he held of him and ceſſed. 45 E. 3. : 
and ſo held on the ſame Realon. 28 E. + 
95. Bur if the Tenant leaſes for Lt: 
generally, ſaving the Reverſion to him, 
a Ceſſavit lies, but he ought not to ſuppo'e, 
that the Leſſee for Life is his Tenant. 


— 
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(a) The e of the Service is not traverſable in a Ce//avit, but - 1 3. 28. 
the ſame ſhall be taken by Proteſtation. 3. 47. 


The Seiſin of the Services is not traverſable in a Ce//avit, but in Ce/- nn 


20 E. 3. Ceſ. 
ſavit generally the Tenure is traverſable. 1 Supra b. 
E The Aunt and Niece ſhall not join in a Ceſſavit for a Ceſſer made be- 48 E. 3. 4. 
fore the Title accrued to the Niece : But for a Ceſſer in both their Lives 2 3 
they ſhall join in a Ceſſavit ; Aliter of Jointenants. N. Br. 139. E. 3. Willy 
And a Man may have a Ceſſavit againſt ſeveral Perſons, and ſeveral ce. 4:. 
Tenants by ſeveral Præcipes, Oc. but not by one Præcipe. 20 E. 3. Cefſ. 
G A Ceſſavit doth not lie for him in the Reverſion againſt Tenant for Ho” = 
Life, nor againſt Tenant in Dower, but againſt Tenant by the Curteſy E. be A 
by the Lord Paramount, becauſe he is Tenant to the Lord Paramount: 26 E. 3. Ce 
> fee Qucre of that Caſe. But Tenant by the Curteſy, Tenant in 61, 7 H. 4- 
* or Tenant for Life, ſhall have a Ceſavit againſt the Tenant who 2. 
ceaſeth. 


lH It is a good Plea in a Ceſſavit to ſay, that he did not ceaſe for two 
Years before the Writ brought. 
I And by the Opinion of Thorpe and Hankford, a Man ſhall not have a 
Ceſſuvit againſt an Abbot or a Prior of the Lands of their Foundation; 18 AM. t. 
but I know no Difference but that the Lord ſhall have a Ceſſavit againſt Br. C ſ. 20. 
an Abbot or a Prior as well as againſt others, of the Lands which he 
holdeth of them by Rents or other Services ; but for the Lands which 
they hold in Frankalmoigne a Ceſſ. doth not lie for not doing the Service, 
neither doth a —_ lie for not doing Homage or Fealty. 
K And if a Man holdeth Lands in ſeveral Counties by one Tenure and Poſt 211. E. 


one Service, if he ceaſe, Ec. a Ceſſavit doth not lie. uod vi. M. 18 E. 5 H. 7. 2. 7. 
3. t. Aſiſe (b). : 1 V 3 H. 6. 45. 


Weſtm. 2. cap. 41. That if a Man give Land unto a religious Houſe, 
or unto another, to find a Chaplain to ſing Divine Service, or to find 
certain Tapers to burn before ſuch an Image, or to diſtribute certain 
Bread and Beer every Week unto poor Men. Now if theſe Services 
be not done for two Years, nor ſufficient Diſtreſs upon the Lands for 
the Time to diſtrain for thoſe Services, then he or his Heir who gave 
the Lands, ſhall have a Writ of Ceſſavit, thus: os. 

Rex Vic", Ec. Precipe S. Epiſcopa Wigorn' quod, Ec. red H. Comiti 
D. unum meſ. Ec. in villa de W. quod M. nuper Comes D. frater pred” 
H. cnjus heres ipſe eſt, dedit W. quondam Epiſcopo W. & ſucceſſoribus ſuis 
Eprſcopis loci pred” ad celebrandum annuatim obitum 1. fratris & B. matris 
pred T. & etiam obitum ejuſdem T. & R. de H. poſt eorim deceſſ. Et 
od ad pref. Comitem reverti debet per formam, Ec. in quod pred“ Epi ſco- 
bis i celcbraud' obitum pred” per bieuninum jam ceſſavit, ut dicit, T. &c. 


Qqq Et 


(a) But it ſeems he may plead, that he (b) In Ceſſavit, the Defendant pleads, 
deld this Land and others by the ſame that the Plaintiff had diſtrained for Fealty 
Services, as Well as in an Avowry. 2 E. 4. pending the Writ, and thereupon Iſſue 
7. WE. 4. 1). 23 E. 3. 21. joined. 20 E 5. Ceſſ. 33. Vide Ant. 


8 Aſſ. pl. 1. 
L And there is another Writ of Ceſſavit grounded upon the Statute of 18 E 3. : 


Writ of Ceſſavit. 


> Et aliter pro Chantaria : Præcipe Albati de N. quod, c. redd' B. 63 
C. uxori ejus unum meſ. &c. quod R. proavus præd C. ciljus beres (a) 
zpſe eft, dinuſit E. quondam Abbati de N. vel eidem Abbati & ſucceſſ. ſuis 
Abtbatib” de N. ad inveniend quendam Canonicum pro animabus anteceſſ. 
2 0 U ejuſdem R. in Abbatia de N. divina celebrant'”. Et quod ad præf. 
B. & C. reverti debet per formam ſtatuti de communi concilio regni noſtri 
ſuper hujuſmodi dimiſſ. proviſi, eo quod præd Abbas in inveniend preg 
Canonicum per biennium jam ceſſ. ut dicit ; & niſi, Ec. 

(b) And the like Writ may be ſued againſt a Parſon for Lands given 31 
to his Predeceſſor in Fee, to ſay Divine Service in ſuch a Chapel from 

j three Weeks unto three Weeks. 

= (c) And ſo a Man ſhall have ſuch Writ for Lights, or for drinking N 

x for the Poor, or other Almſdeeds, if the {aid Almſdeeds be withdrawn 

for two Years together. | 

And where a religious Man, or other ſpiritual Perſon bringeth that C 
qr of Ceſſavit, it ſhall not be ſaid in the Writ, Sued clamat eſſe jus 
& hereditatem ſuam, Oc. ü 

And a Man ſhall have a Ceſſavit for not doing of ſeveral Things 
which he ought to do thus: 8 | 

| Pracipe A. Sc. quod, Oc. reddat B. Oc. quod T. proavus predif B. 

dedit W. quondam rectori, Ec. & ſucceſſ. ſuis refforib', Ec. ad inveniend 

{210.] quendam Capellanum divina pro animab” anteceſſ. ejuſdem T. in Eccleſ. Ec. 

celebrantem, & duos cereos arſuros toto tempore, quo Miſſa illa dicitur. Et 

quod ad ipſum B. reverti debet, eo quod prædict', Ec. in invenieud prædict 
Capellanum, & cereos per bienuium jam Ceſſavit, Ec. 

And the like Writs may be made in the Per, Cui and Poſt. Hz 

There is another Writ of Ceſſavit founded upon the Statute of Clocef. 
c. 4. where a Man giveth certain Lands in Fee-farm, to find him cer- 
tain Eſtovers to burn in the Winter, Ec. or clothing, or to pay the 
fourth Part of the Value of the Land yearly, and afterwards he ceaſeth, 
and lets the Land lie freſh, not manured for two Years together ; then 
he or his Heir who gave the Land, ſhall have the Writ of Ceſavit which 
followeth, viz. 

Rex Vic, Sc. Præcipe A. quod, Oc. reddat B. unum meſ. Sec. quod 
idem B. ei dimiſit ad feodi firmam, reddendo inde per annum eidem B. fer- 
tiam partem vel quartam partem veri valor” meſuag pradif? & quod ad 
ipſum reverti debet per formum Statui de communi concilio regni noſtri inde 
proviſi, 9 wt pred? A. in ſolutione prædick firm per bieunium jam Ce: 
ut dicit, & niſi, &c. 1 

| n 


(a) See this Writ affirmed good in all cel of the Foundation of the Priory or 
Points. 30 E 3. Brief 29. Chantery. 7 H. 4. 20. 

(b) Note 28 E. 3. 96. and 3 E. 3. 26. A (e) Quære, if the Tenant oy tender 
Recovery was againſt a Parſon on ſuch a the Arrears, and to whom, and . 
Ceſſavit de Cantuario, and held it ſhould it ſhall be to the Demandant, but per 
bind his Succeſſors. ) H. 4. 20. 10 H. 6. Thirn. not ſo in a Ceſſavit of a Chantery: 
5. but contr. of a Ceſſavit per biennium. 3 E. 12 H. 4. 24. Sce tender of Arrears 0 
3-26. but by the Juſtices, a Ceſſavit de Can- Houſes and Chantery Lands, according to 
zwario does not lic for Lands that are Par- the Diſcretion of the Juſtices. 14 H. 4 4 
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And in the Per thus: Et in quod idem A. non habet ingrefſ. niſi per E. 
patrem præd B. cujus heres ipſe eſt, qui illud ei dimiſit ad feodi firmam. 
Vel fic in the Per and Cui; Niſi per D. cui præd B. vel C. pat” pred? B. 
cijus beres ipſe eſt, illud dimiſit ad feodi firmam. | f 

And in the Poß thus: Ni pot dimiſſ. quam pred' B. vel C. pat 
tredid“ B. cijus heres ipſe eſt, inde fecit D. ad feodi firmam, c. ceſſ. 
ut dicit, & unde queritur, Cc. & niſi, Oc. 

B And if a Woman give Lands in Fee-farm, rendring to her the Moie- 
ty, or the third Part of the Value, and afterwards taketh Husband, and 
the Tenant ceaſeth for two Years, and ſuffereth the Land to lie freſh, 
and doth'not pay the Rent, the Husband or Wife ſhall have a Writ of Ce, 
ſavit, and the Writ ſhall ſuppoſe Quod ad predii# A. & B. (his Wife) 
reverti delet, and not the Wife only. 

C And Note, That theſe Gifts in Fee-farm, to render the third Part, 45 E. 3. 15, 
or the fourth Part, or to find a Chaplain to ſay Divine Service, or to Ant. 208. 
find him Clothing or Eſtovers, or to diſtribute, c. upon which a Writ 
of Ceſſavit lieth, it behoveth that this were made before the Statute of 
Quia emptores terrarum, Ec. upon which Feoffments a Tenure is reſerved 
and implied in the Gift. But if a Man at this Day after the Staute of 
Quia emptores, will give Lands in Fee-farm to render the third or the 
fourth Part of the Value of the Land, or to find a Chaplain, c. if 
the Tenant ceaſeth, E9c. the Donor nor his Heir ſhall not have a Writ 
of Ceſſavit, becauſe there is not any Tenure betwixt them. Quod vide 
M. 45 E. 3 f. Ceſſ. 

D But if a Man giveth Lands in Tail at this Day to find a Chaplain, Ant. 208. 

or to render a third Part to the yearly Value, or to find Eſtovers 299 N. B. 

yearly, if the Tenant ceaſeth of theſe Services, it is a Doubt whether . 

the Donor ſhall have a Ceſſavit to recover the Lands. 

And it ſeemeth that the Donor ſhall have a Ceſſavit ; for a Writ of 

Ceſſavit is given by the Statute of Vest. 2. cap. 41. for Lands given to N. B 141.D. 

find a Chaplain, or to find Tapers, or to diſtribute Alms to poor Men. 9 

Bur then it ſeemeth that the ſame is intended of Gifts in Fee-ſimple, 

becauſe that the Statute of 7. 2. cap. 41. ſaith, 

That an Action ſhall lie for the Donor or his Heir to demand the Lands 

ſo given in Demeſn, as it is appointed in the Statute of Glouceſter of Te- 

ue ments demiſed to do, or render the fourth Part of the Value, or more, and 

pou which Feoffments a Tenure was reſerved and implied, becauſe the 

Satute of Quia emptores, E9c. was made after the Statute of Weſtm. 2. 

And alſo before the Statute of ia emptores terrarum ; if a Man make 

1 Feoffment in Fee, and doth not ſay of whom the Feoffee ſhall hold, 

Ec. then the Feoffee ought to hold of the Feoffor and his Heirs. By 

which it appeareth, that if a Man at the Time of the making of the 

Statute of V. 2. gave Lands to hold in Fee-farm, rendring the Value, 

or the third Part, Ec. that he held of the Feoffor and his Heirs, al- 

tough that no Tenure was expreſſed therein. And the Statute of 

Cloueſt. was made Amo 6 E. 1. and the Statute of H/e/t. 2. made Anno 

E. 1. and the Statute of lia emptores terrarum, was made Anno 18 

Z.1. And therefore if a Man maketh a Feoffment in Fee at this Day, 


Qqqe to 
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to find Tapers burning, or to render the third Part of the Value, or 
the like Services, he ſhall have an Action of Covenant upon that Peoff. 
ment, if it be made by Deed indented, and no other Remedy for the 
ſame. as I conceive. | 

*"R. 2. Cf, And if Land be given before the Time of Memory to find a Chap. D 

18. N. B. Jain to ſing in his Chapel within his Manor _ Week; now by the 

441. Statute no Man ſhall have a Ceff. for the Ceſſor of ſuch Service, but 

| the Donor or his Heir; but upon that ſpecial Matter, he ſhall have a 
ſpecial Writ for him who is ſeiſed of the Manor, if he and his An- 

| ceſtors have been ſeiſed of the Manor Time out of Mind, againſt him | 

1 | who ought to do Service. T. Anno J H. 2. | | 

i Ant, 209. 1, And a Ceſſavit doth not lie againſt an Abbot or Prior for a Ceſſor of F 

ol. Services of Lands which they hold in Frankalmoigne, becauſe no Service 

certain is expreſſed in the Gift. Alſo it appeareth before the Statute, 


that the Lord could not have a Ceſſavit againſt the Tenant, but that he 
might ſeiſe the Lands for the Arrearages of the Rent or Services by 


Judgment of the Court, if it were found that they were behind, 9:4 


vi. P. 20 H. 3. Bur at this Day he cannot do fo, but bring a CS 
10 H. 3. Cefj. 60. | 


Writ of Contra formam Collationis. 


vide 2 & 3 1 Writ of Contra formam Collationis lieth, where a Man giveth f 
Ma. Dyer (a) Lands or Tenements to an Abbey, or other Houſe of Religion 
109. before the Statute of Quia emptores terrarum, to hold of him in Frankul- 
args _ moigne, and afterwards the Abbot or the Convent do alien the fame 
_— 15. Land unto (b) another in Fee. Now he who gives the Land, or his 


That Biſhop, Heir, may ſue this Writ of Contra formam Collationis. 
Dean, and 


Chapter, and others who are not religious, are not within this Statute. 40 E. 3. 27. The Writ 
doth not lic but where the Land is given in Frankalmoigne. 


[211.] (c) The Donor or his Heir may ſue that Writ of Contra formam CH 
Bro. Contr. Jationis, and that Writ always ought to be ſued againſt the Abbot who 
l 501. aliened, or his Succeſſor, and not againſt the Tenant of the Land 
£3 form. But when he hath recovered the Land againſt the Abbot or his Succeſ- 
pl. 3. ſor, then he qught to ſue forth a Sc fac? againſt the Tenant of the 

Freehold of the Band, and the Tenant may plead in bar Matter, which 
may prove that the Demandant hath no Title, or that he hath releaſed 
his Title. And if he who recovereth by the Contra formam Cullaticnis 
doth enter upon him who is 'Tenant of the Freehold of the Land, then 
it ſeemeth the Tenant ſhall have an Aſſiſe againſt him. | 


23 E. 3. pl. 3. 
9 H. 7. 16. 


And 


(a) So it extends to Lands given by o- 
thers, as well as to thoſe given by the 
Founder ; contr. 33 H. 6. 6. per May le. 

(b) See 24 E. 3. 31. It ſeems, thot if a 
Tenant in Frankalmoiene of an Advowſon 
of the King, aliens for 9.s. the King may 


preſent. Dyer 109. Alienation in Tail 
within the Statute. | 

(e) See 18 E. z. 5. 2 H. 4. 12. tht! 
does not lie againſt the Succellor, _ the 
Words of the Writ given by the Statdie, 
per Thirn, and Hankf. 
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C And that Writ of Contra firmam Collationis, lieth only for him or his 
Heirs, who gave the Land in Frankalmorgne, and not by any Stranger. 
But if he who ought to have the Action dieth, and doth not bring any 
Action for the ſame, yet his Heir may bring the Action for to recover 
the Land. For the Alienation doth give Right and Title to him who 
gave the Lands, or unto his Heirs Br to recover the Lands, and to 
have the Lands again for that Alienation. And it lieth againſt the Suc- 
ceſſor upon an Alienation made by his Predeceſſor. And yet ſuch Writ 
brought againſt the Succeſſor, upon the Alienation made by the Prede- 

D ceſſor, was abated, II. 17 E. 3. But yet notwithſtanding it ſeemeth the Contra for- 
' Writ well lieth, becauſe that the Right is given to him who gave the mam Coll. 
Lands, and unto his Heirs, to have the Lands again by the Statute, bro ihe 
and that Right cannot die. For the Heir ſhall have the Action upon cont. to 
the Alienation made in the Life of the Father, becauſe the Right of the Fitz Herb. 
Action doth deſcend, and by the ſame Reaſon the Heir of the Donor 
ſhall have the Action againſt the Succeſſor upon Alienation made by the 
Predeceſſor, becauſe the Right doth accrue to the Donor or his Heir b 
Alienation, for which Cauſe it is Reaſon that he have the Action again 
the Succeſſor to recover that Right, and to prove the ſame ; the Form 
of the Writ in the Regiſter is ſuch : 

Rex Vic', &c. Prœcipe Abbat' de N. Sc. quod, Oc. reddat B. unum 
meſuag*, Ec. quod eidem domui collatum fuit in liberam eleemoſynam per prad” 
B. vel per H. pat rem pred” B. cujus heres ipſe eſt, & quod per alienatio- 
nem per ipſum Abbatem, vel per R. quondam Abbatem de N. pre deceſſ. 

predict Abbatis contra formam collationis pred” inde fate in feodum ad 
prefat” R. reverti debet, ut dicit, Ec. niſi, Ec. 

And that Writ of Contra formam Collationis doth not lie, although +1 H. 4. 68. 
the Abbot alien in Fee, c. but where the Abbot and Convent in Fee, Oc. Hankſord. 
E And if a Man do recover in Value Lands againſt an Abbot, who en- Old A. 14. 
treth in the Warranty and loſeth, Cc. the Founder ſhall have a Contra Ir lieth of a 

formam Collationis upon the ſame, as it appeareth in the Book. Af. 45 E. 3. 19. Rent. 

5 If an Abbot and Convent alien an Advowſon in Fee, at the next 28 E. z. 
Avoidance the Founder or his Heir may preſent unto the Advowſon, Contra for- 
becauſethey cannot ſue a Contra formam collationis. 20 E. 3. Con: form. Coll. 6. mam colla- 

G (a) And if an Abbot and Convent alien the Lands which are given by ©9915 C. 
the King in Frankalmoigne, ſome ſay that the King may enter ; bur it 
ſeemeth that he ought for to ſue forth a Scire facias upon an Office 
found of the ſaid Alienation. See the Caſe, See M. 45 E. 3. 18. 

H (a) And that Writ of Contra formam collationis is given by the Statute o 
IWe/tm. 2. cap. 41. and the Proceſs is Summons, Grand Cape and Petit 

Cape. 33 H. 6. 6. con. | 

| Anda Writ of Contra formam collationis lieth as well for Land which 33 H. 6. 6. 
was not given for the Foundation of the Monaſtery, if it were given in Litt. 31. 10 

Fra»kalmoigne, as for Lands of the Foundation; but it ought for to be H. 7. 23. 27 


given H. 26. 


| 


(a) Note, The King as Founder ſhall Dyer 109. 38 H. 8. c. 30. and 35 H. $. c. 
have the Benefit of this Statute on an A- 15. See the Proviſo there on Erc&ion of a 
lie nation made by the Biſhop, with Conſent new Chapter. Quere, 5 Co. cited in the 
e the Dean and Chapter in Fee-farm, . Dyer ibid. 
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given in Frankalmoigne before the Statute of Quia emptores, E9c. For a 
Man could not give Lands after the Statute of Quia emptores, Oc. unto 
an Abbot or Prior to hold in Frankalmoigne, becauſe he ought to hold 


of the Lord Paramount, of whom the 'Tenant held before. But the 


King at this Day may give Lands in Fraukalmoigne to an Abbot or Prior, 
for that he is not bound by the Statute. And alſo the King may licenſe 
his Tenant to give Lands unto an Abbot or Prior in Frankalmoigne in 
Fee-ſimple, to hold in Frankalmoigue; for he may diſpence with the Sta- 
tute, and grant ſuch Authority to his Tenant if he will. But it ſeemeth 
another Lord cannot grant ſuch Licenſe to his Tenant, by Reaſon of 
the Intereſts of the Lord Paramount: But the King and all the meſne 
Lords together may grant Licenſes unto the Tenants Paravail, who have 


the Fee of the Lands, that they may alien the ſame to an Abbot or 


Prior to hold of him in Frankalmoigne, or to grant the ſame unto a la 


Perion, to hold of him by certain Services, becauſe that the Statute of x 


Quia emptores, Ec. was made only for the Advantage of the Lords, and 
therefore they all may diſpenſe with the Statute, which ſee f. contra for- 
man collationis, Lib. d' Ent. 119. And there it appeareth, that the Heir 


ſhall have the Action againſt the Succeſſor of the Abbot, who aliened in 
the Time of his Anceſtor. 


Writ of Formedon in the Deſcender. 


HE Writ of Formedon in the Deſcender is grounded upon the], 


(a) Statute of Weſtm. 2. cap. 41. and lieth where a Man giveth 
Lands to one, and the Heirs of his Body begotten: Or unto a Man 
and a Woman, and to the Heirs of their Bodies begotten ; or unto a 
Man and a Woman who is his Couſin in Frank-marriage, by (b) Force 
of which Gift they are ſeiſed, and afterwards he alieneth thoſe Lands, 
or is diſſeiſed of them, and dieth; his Heir ſhall have that Writ of 
Formedon in the Deſcender to recover thoſe Lands given in Tail. 8 

| n 


(a) A Formedon lies for a younger Son 
inheritable by the Cuſtom, and he ſhall 
have a general Writ, but a ſpecial Count. 
13 H. 4. Garranty 94. 

(b) A ſpecial Writ was on the Reſerva- 
tion of an Eſtate-tail, by a Fine which is 
recited in the Writ. 14 H. 4. 31. 1.5. 10. 
and ſee there that he need not ſhew the 
Fine. 2 H. 5. 4. Sce a ſpecial Form of a 
Writ on a Feoffment to the Uſes of the 


Feottor and the Heiz of his Body, and it 
recites the 7 6 to Uſes; and alſo 


the Statute of 27 18. in the Writ (which 
had been better in the Count) Fiſh verſus 
Brocket. Dyer 181. 

Note ; If A. recovers Land againſt B. by 
Formedon in Deſcender of the Gift of C. 


where there is no ſuch Gift, and dies : If 
the Iſſue brings a Formedon againſt 4 
Stranger, and the Gift is traverſed, it ſhall 
not maintain the Recovery, becauſe he 
who recovers by Suppoſal comes in para 
mount the Tenant : But it is otherwiſe on 
a Recovery in Value by Warranty; for 
there he againſt whom the Recovery 
is as Donor, Xelw. 123. 

Note; On a Feoffment to the Uſe of one 
in Tail, the Writ ſnall be general, and the 
Count ſpecial. Raft. 339. and on a De. 
miſe, or a Recovery in Value, both th! 
Writ and the Count ſhall be general ; bu! 
there mult be a ſpecial Replication. 15 E. 


3. Brief 324. 


And ſo upon every Gift in Tail of Lands or Tenements, if the An- 
ceſtor doth alien the Lands or Tenements, or be diſſeiſed or deforced 
thereof, and dieth, he who is Heir unto the Lands by Force of the 
Gift, ſnall have that Writ of Formedon in the Deſcender, againſt him 
who is Tenant. of the Lands or Tenements, or Pernor of the Profits of 
the ſame Lands or Tenements. But that Writ againſt the Pernors of 
the Profits is given by the Statute of Anno 1 HH. J. cap. 1. 

A And in ſpecial Caſe, a Man may have a Formedon in the Deſcender 
of the Profit apprender in any Lands or Tenements, or iſſuing out of 


any Lands or Tenements: As if a Man grant 205. or 20. iſſuing out 1 Inſt. 21. b. 
of any Land or Tenement, unto a Man, and the Heirs of his Body — 2. Diſ⸗ 
begotten ; or unto a Man in Frank- marriage with his Daughter. Now ati. 5% 


if the Donee alien that Rent, or is diſſeiſed of the Rent, and dieth, 
his Heir, who is his Son or Daughter, ſhall have the Writ of Formedon 
in the Deſcender of that Rent. 

(a) And ſo if a Man grants the Moiety of the Profits ariſing out of 
his Mill unto another Man, and the Heirs of his Body, and the Donee 
dicth, and his Heir is deforced of the Profits, the Heir ſhall have a 
Formedon in the Deſcender for thoſe Profits ; and the Form of the Writ 
is ſuch : 

Rex Vie, Sc. Præcipe W. Magiſtro Hoſpitalis S. T. Martyris de S. quod, 
Sc. reddat I. C. medietatem exituum provenientium de duobus molend ipſius 
Magiſtri in M. quam B. quondam Magiſter Hoſpitalis, Cc. dedit W. de C. 
& heredibus de corpore ſuo excunt', & qua poſt mortem, &c. 

And ſoit ſeemeth, that (b) if a Man granteth to one and the Heirs of 
his Body, Paſture for twenty Oxen, or for an hundred Sheep, E2c. and the 
Donee die, and his Son, who is his Heir, is deforced thereof; then he 
ſhall have a Formedon in the Deſcender ; and the Writ ſhall be, 

Rex Vic', Sc. Præcipe, Ec. quod reddat A. B. paſtur ad viginti boves, 
vel ad centum oves in centum acris terre in M. quam, Ec. 

But if a Man granteth Common of Paſture to one and the Heir of his 
Body begotten, which hath Cattle, and the Donee dieth, and the Heir 
is deforced of the Common, the Heir ſhall not have a (c) Formedon 
in the Deſcender of the Common, but a __ permittat, in the Nature © 
of a Formedon, and ſhall count upon the Gift and the eſpecial Matter. 
But the Writ of Formedon is an Action aunceſtrel. For if he who is 


Aſſſe of Novel Diſſeiſin, or an Action of Treſpaſs at his Pleaſure, and 41 
Cnot a Formedon. And what Manner of Gift ſhall be ſaid a Gift in Tail, nt 


don, 
(a) See 16 E. 3. Formedon 29. and it ſhall (b) See a good Diverſity herein. 27 H. 
duch the Eſplees in taking the Corn, rc. 8. 12. per Shelly. 4 E. 2. Brief 193, 794. 
i" ſee there ſuppoſed that the Corn Mill (e) Sce a Formedon in Deſcender of a 
be turned into a Fulling Mill, and he de- Serjeantry of the Cathedral of Lincoln, 
ands the Profits; yet if Livery had been, brought againſt the Biſhop there, and one 
de might have demanded the Moiety of F. S. and adjudfed good, withour being 
de tao Mills. 45 E. 3. Feeffments 90. Dower forecd to a Luod permittat. 18 E. 3. 27. 
of was _ a Formedon awarded good, 

*. 


4 
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ſeiſed 7 Force of the Tail be diſſeiſed of the Land, he ſhall have an Ant. !24- 


Z. 3. 20. 


dut it 


and what not, appeareth by Mr. Littleton in his Chapter of Eſtate-tail ; is otherwiſe 


and in 2 Forme- 
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Vi. 2. Eliz. 


22 H. 6. 36. 


Writ of Formedon in the Deſcender. 


and therefore it is not neceſſary to expreſs the ſame here. But the D 


Forms of the Writs of Formedon are many, 


ſter ; thus: 


as appeareth by the Regi. 


Rex Vic, Oc. Præcipe A. quod, Gc. reddat B. manerium de N. cum per- 
Dyer 216. tin quod C. dedit D. & E. uxori ejus, & hared” de corporibus ipſorum D. 


E. (a) exeuntibus, E quod poſt mortem predict D. & E. prefar B. fl, 
S beredi prædic D. & E. deſcendere debet per formam donationis predi?, 


ut dicit, & niſi, Ec. 


(b) And if the Gift be made in Frank-marriage, then the Form of F 
uod C. dedit B. in liber maritag cum fil ejuſdem C. 
pred D. & E. pref. B. fi & hered præd' D. & E. de. 


the Writ is ſuch: 
quod poſt mort 
ſcend debet, E5c. 


(c) And in this Writ of Formedon he ought for to make Mention off 
every Man who was ſeiſed by Force of the Tail, and to name him Son 
and Heir in his Writ, in this Manner: Et quod poſt mortem pred” D. & E. 
F. filii & heredis eorundem D. & E. pref. B. filio & hæredi ejuſden P. 


deſcendere debet, Ec. 


But if any of the Heirs in Tail were not ſeiſed by Force of the Tail, G 
but over-live their Father, and die before that they enter into the Land, 
or have any Seiſin thereof; then they need not for to name them Heirs 
in the Writ, but only in this Manner : 

Et quod poſt mortem prædict' D. E E. filii ejuſdem D. & F. filii predi? 
E. præ ſat B. filio pred F. (d) & conſanguineo & bæredi pred” D. deſcer- 


dere debet, Gc. 
And ſo he ought always to make 


* or Son and Heir to him (e) who was laſt ſeiſed of the Tail, as the 
Caſe is; and the ſureſt Way for the Demandant is, to make every Man 


(a) Quod dedit B. & C. uxori ejus & heve- 

dibus quos idem B. de Corp ipſius C. procrearet, 
S que poſt mortem pred B. & C. & D. filii 
heredis eorum B. & C. de corpore ipſius C. per 
yu B. procreat, c. And held good on 
uch a ſpecial Gift, or otherwiſe he might 
have had this ſpecial Writ here. 3 E. 3. 32. 
12 H. 4. 1. adjudged. And note; If the 
Writ be ad præfat B. it ſhall abate. 15 E. 
2. Brief $18. 

(b) It ſeems that the Iſſue after the 
fourth Degree, may have a Formedon, 
ſuppoſing the Gift to be general; or he 
may ſuppole it made in Frank-marriage. 
12 H. 4. 9. 

(e) A. the Great Grandfather was ſeiſed, 
but not B. the Grandfather; but D. the 
Father was afterwards ſeiſed, and E. the 
Son brings a Formedon, and made each 
one Heir to the other, and held good: Or 
he may ſay, Eo quod poſt mortem A. & B, 
fili ditti A. & C. filii digt B. conſanguinei & 
beredis dicti A. præfato D. filio & bæredi did; 
C. deſcendere debet, See. 


the Demandant Couſin and Heir, f 


who 


(d) So note; In this Writ he ſhews Ce 
nage, or Conſanguinity ; but in a &, „. 
it is ſufficient if he ſhews it de hors, SH 4 
21. Et quod poſt mortem B. & A. fili & le. 
redis prædict B. & C. filii S baredis ejuſcen 
B. & D. conſanguinei & haredis predif C. 
Sec. and it was abated by Award ; cet, if 
he had ſhewn how Colin in his Coun! 
12 H. 4. 1. 49 E. z. 21. 38 E. z. 24 St 
5 E. 2. Formedon 51. contr. 11 H. 6. 43. 31 
E. 3. Brief 338. it is neceſſary that be 
convey himſelf Heir to the Donee in the 
Writ, and not in the Count only. 11 H. 6. 
21. A Gift was to the Grandfather, 46 
to the Heirs of the Body of the Ces 
Grandfather; he ought ro make the Pe- 
mandant Couſin and Heir to the Gies 
Grandfather, or elſe each one Son 

Heir to the other, Dyer 24). p 
(e) See 39 E. 3. 10. accordant, Mt 
In a Formedon the Demandant ovgh' " 
make himſelf Heir to the Donee ; and | 
this ſee 11 H. 6. 41. Et que poſt me, 
B. ft & baredis dif A. & Cf 
pre Al. 


A 
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who is named in the Writ, Son and Heir in the Writ, although they 
were not ſeiſed of the Lands by Force of the Tail; for it is not mate- 
rial whether they were ſeiſed or not, although he name them Heir in 
the Writ ; quod vi. Anno 8 and 11 H. 6. 

And if Tenant in Tail hath iſſue two Sons, and dieth, and a Stranger 
abateth, and entreth into the Land ; and afterwards (a) the eldeſt Son 
dieth before he entreth into the Land, the youngeſt Son ſhall have a 
Writ of Formedon in the Deſcender, and needeth not name his eldeſt 
Brother Heir to his Father in the Writ, but only Son, becauſe he never 


had Seiſin of the Land, but -— 
ed 


Brother had entred, and was ſei 
out Heir of his Body ; then the 
Heir, ought to mention the elde 


held the Eſtate; but if the eldeſt 
by Force thereof, and died with- 


2 Son who is his Brother and 
in the Writ, and him Son and [213.] 


Heir to his Father, and to make himſelf Brother and Heir unto him. 


And if the Heir in Tail be ſeiſed b 


after enter into Religion, and be poſſeſſed, then his (b) Heir ſhall have 
a Writ of Formedon in the Deſcender in ſuch Form : 

Et quod poſt mortem præd' D. & poſtquam E. filius & beres pred D. ha- 
bitum religiouis aſſumpſit, in quo habitu profeſſus fuit, ut dicit, prefat” B. 
filio & heredi ejuſdem E. de ſcendere debet, &c. 

But if the Father maketh a Feoffment in Fee, or leaſeth the Land 
for Life, and entreth into Religion, and is profeſſed : Yet his Heir ſhall 

R 


prefato (the Demandant) Filia & heredi dic- 
ti C. and it was abated by Award. (I.) 
Becauſe he did not make himſelf Heir to 
him, who was laſt ſeiſed. (2.) Becanſe 
when B. 1s ſuppoſed the only Son and Heir, 
you ſhall not make the Writ repugnant. 
(3) Becauſe the Writ does not make him 
Heir to the Donor; for it may be that C. 
was & younger Son; and therefore by Mar- 
tyn, A. the Grandfather Donee is ſeiſed, 

the Father being Son and Heir of A. 
and C. the Son of B. prefato the Demand- 
ant, filio & heredi C. is not good, although 
he makes himſelf Heir to him who was 
laſt ſeiſed. 

(a) And ſee accordingly adjudged, that 
he need not name him Heir, or make the 
younger Son, who is the Demandanr, Heir 
to him; but there ought to be Mention of 
him in the Writ and Count, becauſe he 
furvived his Father. 4 E. 2. Formedon 48. 
Yet it ſeems it is in the Ele gion of the 
the Demandant, to mention his Brother 
that ſurvived, but held not the Eftate, and 
held, that the one Writ or the other is 
good enough. 11 E. 2. Formedin 56. 11 Hl. 
4 1. 28 E. z. 11. per Herl. 7 II. 6. 16. ac- 
cordant, but in a Writ of Right it is ne- 
cefſary that he be mentioned. 18 E. 2. 
lermedon 59. con. in Aortdant eſter, and this 


ed by his Father. lbid. 


2 not 


- a good Writ, c. in Right and Poſſeſ- 
ion. 

See 10 E. 2. Diſcents 16. that the young- 
er Son need not mention the Iſſue in this 
Caſe. So 35 E. 3. Garranty 75. 4 E. 2. 
Formedon 40. con. 11 E. 2. fl. 56. 12 E. 2. 
Entry 8. 35 E. 3. Garranty 73. that he who 
ſeiſed, ſhall be ſaid to hold the Eſtate, 
and no other. So 46 E. 3. 39. 42 E. z. 20. 
and 37 H. 6. Brief 132. Bur 31 E. 1. Di- 
ſeent 31 5. con. 11 E 2. Formedon 56. See 
Bro. Omiſſion, Sc. 10. That if the elder 
Brother dies in the Father's Life-time, the 
younger Son ſhall not mention him in a 
Formedon in Deſcender, or Reverter. 18 
F. 2. Formedon 59 11 H. 4. 72. Nat. By. 
250. So if the Father does not ſurvive the 
Grandfather, the Son need not mention 
the Father in his Writ. 5 E. 2. Fornieden 51. 
8 E. 2. pl. 54 

Note ; In a Scire fac. to execute a Forme- 
don in Remainder, the Plaintiff was dri- 
ven to make Mention of all thoſe on whom 
the Land deſcended in Tail, though they 
were never ſeiſed. 25 E. 3. 44. Sce 19 E. 
2. F. Diſcents, =# 

(b) See according to this Diverſity. Kel. 
1:4. yet ſuch Iſſue ſhall have Voucher and 
Ape, living his Father, but ſhall hold the 
Lands, Se. charged with the Rent grant- 


Force of the Tail or not, and N. Br. 131, 


144 


Ant. 196, 


490 
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not have a Formedon in the Deſcender, quia habitum religionis aſſumpſt, 
Sc. during the Father's Life, becauſe the Father may lawfully give his 
Lands during his Life; and after the Death of the Father, he ma 
bring his common Writ of Formedon, if he will, or that ſpecial Writ, 


guia habitum religionis aſſump', at his Election, as it ſeemeth. 


And if "Tenant in Tail goeth upon Pilgrimage, and dieth in his Jour. B 
ney, his Heir ſhall have a Formedon againſt a Stranger who entreth and 
abateth ; and the Form of the Writ ſhall be, 

Et quod poſt mortem præ dict D. & poſtquam E. fil & hær' predi® D. ite. 
peregrinationis arripuit verſus S. Jacobum, in quo itinere obiit, ut dicit, 
pref. B. fi & ber, Ec. 

And if Tenant in Tail hath Iſſue two Daughters, and one of them ( 
hath Iſſue a Son and dieth, and afterwards the Tenant in Tail dieth, 
and a Stranger abateth; now the Daughter and the Son of the other 
Daughter ſhall have a Formedon in this Form : 

Quod reddat B. & C. unum meſſuagium quod D. Ec. & quod poſt mortem 
predict E. & F. unius filiarum ejuſdem E. pref. B. alteri filiarum prædict 
E. & 8 filio predict” E. & conſanguin & bered' prædictꝰ E. deſcendere de- 
bet, Cc. | | 

And if Tenant in Tail hath Iſſue two Sons, and dieth, and the eldeſt 9 
Son entreth, and hath Iſſue and dieth, and his Iſſue entreth and dieth 
without Iſſue of his Body, then the youngeſt Son, the Tenant in Tail, 
ſhall have ſuch Writ of Formedon, if he be deforced of the Land. 

Et quod poſt mortem 1 D. E E. fi & ber ejuſdem D. & F. f 
her ejuſdem E. pra fat“ B. 

deſcendere debet (a). 

And if a Man give Lands in Tail unto a Woman and the Heirs E 
Males of her Body, and of R. her late Husband begotten; if the Mo- 
man die, and a Stranger doth abate, her Heir Male begotten by R. her 
Husband, ſhall have a Formedon in this Manner : 

Quod C. dedit D. que fuit uxor R. & heredibus maſculis de corpore ipſius 
D. & præ fat R. quondam viri ſui exeuntibus, & quod poſt mortem pred” D. 
pref. W. fi & bered' ejuſdem D. de corpore ſuo & corpore præd R. procrcat 
deſcendere debet, Oc. 

And if a Man give Lands to R. and unto the Heirs which the ſaid R F 
* 8 on his firſt Wife, then the Form of the Writ of Formedon 
is ſuch : | 

Kd W. dedit R. & heœred' quos idem R. de prima uxore ſua procrearet ; 
S quod poſt mortem præd' R. & A. fil G. quam primo duxit in uxorem pref. 
I. filio & heredi ejuſdem R. de pref. A. prima uxore ſua procreato deſcen- 
dere debet, c. 

And if a Man give Lands unto a Woman, and unto the Heirs which 
he himſelf ſhall beget on the Body of the ſaid Woman, and after they 
have Iſſue between them two Daughters, and one of them hath Iſſue a 


P prad* D. & conſanguineo & haredi pred F 


Daughter and dieth, and after the Donor and Donee dieth, the Aunt 


and 


(a) Without ſaying Maſcule, for it appears by the Writ, 11 H. 6. 45. 
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and the Niece ſhall join in a Formedon for that Land, if they be defor- 
ced thereof; and the Writ ſhall be ſuch: 

Qnod R. dedit M. & bæred' quos idem R. de corpor” ipſius M. procrearet, 
& quod -poſt mortem præd' M. & A. wins filiarum (a) ejuſd' M. de corpore 
ſu per pref. R. procreat”, & I. alteri fliar' ejuſd' M. de corpore ſuo per pref. 


R. procreat*, & I. de S. filio pred A. & conſangitineo & bered* ejuſd M. 


deſcendere debet, c. 

H And if Lands be given to a Man and his Wife, and to the Heirs of 
their two Bodies, and they have Iſſue a Son, and die, and the Son is 
ſeiſed, and hath Iſſue three Daughters, which hath Iſſue, and die in the 
Life of their Father, and after one of the Daughters hath Iſſue and 
claimeth in the Life of the Grandfather, and afterwards the Father and 
three Daughters die, the Coparceners of the three Daughters ſhall have 
a Formedon in ſuch Form: | 

Et quod poſt mortem præd' E. & F. & W. f, & hered' earund* E. & F. 
A. M. E K. filiarum pred) W. & Saræ fil pred' M. prefat' A. fili. æ 
pred A. & Johan' f pred” K. & W. alter” filio præd' S. conſanguiners & 
hered' pred Wilhelmi deſcer:dere debet, &c. 

And if Lands be given to K. and I. and to the Heirs of the Body of 
R. begotten, and R. hath Iſſue four Daughters, and he and one of his 
Daughters enter into Religion, and are profeſſed, and J. dieth; and 
afterwards one of the Daughters of R. dieth before they have any Poſ- 
ſeſſion of the Lands, and the other two Daughters do ſurvive, and are 
deforced of the Land, they ſhall have a Formedon in ſuch Form: 

Quod T. dedit R. & I. & hered' de corpore ipſius R. exeunt', & quod (b) 
pot mortem pred” I. & prſtquam pred? R. & Gracia una filiarum pred” R. 
habitum religionis aſſumpſer', & in quo habitu profeſſi ſunt, ut dicitur; As 
etiam poſt mortem E. alterins filiarum pred' R. pra fat M. & A. aliis dua- 
bus filiabus ejuſdem R. poſt mortem E. alterius fliarum pred* R. pref. M. 
& A. deſcendere debet, &c. | 
K And if the Reverſion of Tenant in Dower be granted to a Man in 


Tail, and after the Death of Tenant in Dower he is ſciſed of the Land 


by Force of the Gift, and hath Iſſue and dieth, and the Iſſue entreth 
and hath a Daughter and dieth, and afterwards a Stranger entreth and 
abateth in the Land, the Heir of the Iſſue in Tail ſhall have a Forme- 
don in this Form : 

Cod I. de H. tenet in dotem de hered” I. de S. & quod idem I. conceſſit 
W. de S. & hered” de corpore ſuo excuntibus poſt mortem pred? I. habend”, & 
quod poſt mortem pred” I. & W. n R. filii & ba red ejuſa* W. pri ſat Iſa- 
bellæ fie & he red pred? W. de ſceudere debet. | 
And if a Man leaſe Lands for Life, and afterwards grants the Rever- 
ſion in Tail, and then Tenant for Life dieth: Now if a Stranger abate 
in the Land, the Grantee in the Reverſion ſhall have ſuch Writ: 

SEE Qrod 


(4) Without ſaying (Ft R) becauſe he ing the Writ Poft mortem N. E M. ſhall 
had nothing in the Tail: But if on the be well enough. 20 E. 3 Brief 377- 
eving, it happens to appear, that R. (b) Note; The Death of R. ougnrt to be 
s Tenant by the Curieſy, thereon ſhew- ſhewn, or elſe the Wrir ſhall abate, Com- 

niendablement. 11 H. 6. 28. 
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I! Quod I. dedit P. ad vitam ſuam, & quod eadem I. poſtmodum conceſſt 
„ præ fat F. & hæred de corpore ſuo exeunt poft mortem ipſius P. habend', 63 
. quod poſt mortem predic” P. præf. F. remanere debet per formam donatiquis 
\ & conceſſ. præd (a). | 
| And if a Man leaſe Lands for 'Term of Life, and afterwards grants 
1 the Reverſion in Tail, by Fine unto a Man and his Wife, and unto the 
| Heirs which he ſhall beget on the Body of his Wife, and afterwards the 
Tenant for Life dieth, and the Husband and Wife enter and are ſeiſed 
by Force of the Tail, and die, and a Stranger abateth and entreth into 
| the Land; the Heir ſhall have a Formedon thus: 
| | Quod A. dedit B. ad vitam ipſius B. & quod idem A. per finem inde in 
1 Curia Domini E. quondam Regis Angliæ avi noſtri, coram C. & ſociis ſuis 
4 tunc Fuſtic', c. per breve ſuum levat, conceſſit D. & E. uxori ejus, ba- 
vi bend poſt mortem ejuſdem B. eiſdem D. & E. & hered' quos idem D. de cor- 
3 pore ipſius E. procrearet, & quod poſt mortem prædict' B. D. & E. preſet 
F. filio & bæœred (b) prædid D. & E. de corpore ipſius E. per pref. D. 
procreato deſcenudere debet per formam donationis, & finis prædict', ut di- 
eit, &c. (c) 


Another Writ of Formedon in the Deſcender. 


HERE is another Writ of Formedon in the Deſcender, which is B 
called a Writ of Formedon of Land, which he holdeth in Copar- 
cenary, and that Writ lieth properly, where Tenant in Tail dieth ſeiſed, 
and hath Iſſue many Daughters, and they enter, and make a m— 
an 


(a) It ſeems he may have « general plees in the Donor ; but where it is ſo, he 


Writ in this Caſe. 11 H. 6. 21. is not prejudiced. 8 E. 3. 19. 10E 3. 5 | 
(b) See the like Writ awarded good. 11 (2.) He may have in this Caſe a general | 
E. 3. Brief 474. 41 E. 3. Brief 549. Writ, ſuppoſing the Gift to be immediate- : 
ly ro C. and then it is ſufficient to alledge 0 
(e) In what Manner Eſolees ſhall be alledged Eſplees in C. without Doubt. 9 H. 6. 55: : 
in a Frnedon. | 44 E. 3.18, (z.) He may count on the | 

| ſpecial Matter, and then ought to alledge 

In a Formedon in Remainder, it is ſuf- Eſplees in B. and alfo in the Donee. 11 
ficient to alledge the Eſplees in him E. 3. Formedon 32. 8 E. z. 19. Raſt. Eri. tl 
| who was ſeiſed by the Gift, without alledg- 363. yet ſee a Formedon in Deſcender, 7 
ing them in the Donor ; quod vide 9 H. 6. where a Reverſion was granted in Tail, 1 
53. 11 E. 3. For medon 31. yet the Count is bound the Eſplees in ſuch fpecial Writ in 107 
not the worſe, if they are alledged in the the Donor. 5 E. z. 17. 4 E. 3. 45. and alſo f1 
Donor. 8 E. z. 59. Raſt. Entr. 369. 27 E. 3. in the Leſſee for Life, and in the Grantee 75 


84. and the Reaſon in this Caſe, and in in Tail. (4) A Formedon in Reverter, 
Formerlon in Deſcender, is, for that the ought to alledge Eſplees in the Donor. 9 7 
Count ſhews a Seiſin in the Donor. 15 E. H. 6. 53. and alſo in the Donee. 9 
4. 17. In a Formedon in Defcender, if A. Note; In a S ire ſacias to execute a Re- 
gives to B. for Life, Remainder to C. in mainder, the Plaintiff was driven to make 


Tail; B. dies, and C enters and dies, and Mention of all thoſe on whom the Land ( 
the Iſſue brings Formedon in Deſcender; deſcended in Tail, although they were me 
and held, (1.) In no Caſe in Formedon in not ſeiſed. 25 E. 3. 44. See 10 E. 2. P/ * 
Deſcender, is it neceſlary to alledge Ef- ſcents. ( 


* 
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and Partition of the Land betwixt them, and one of the Coparceners 
after the Partition doth alien her Part and dieth; her Heir ſhall have 
that Manner of Writ of Formedon, and that Writ lieth for Lands gi- 
ven in Frank-marriage, as well as for other Lands given in Tail. 

And if Lands in (a) Gavelkind be entailed and deſcend to many 
Brethren, as Heirs to their Father, and they make Partition betwixt 
them of the Lands, and afterwards one alieneth his Part and dieth, his 
Heir ſhall have a Formedon of that which they held in Parts; and the 
Form of the Writ is ſuch : | 

Rex, c. Præcipe A. quod, Gc. reddat B. quatuor viginti acr' terr” cum 
pertin* in D. quas (b) una cum aliis quatuor viginti acr terr” cum pertin in 
cadem vil L. edit T. in liber* maritag* cum I. filia predi4i L. & quas poſt 
mortem præ dict T. I. & M. fi & unius hared' eorundem T. & I. que illas 
tenuit in purpartem ſuam, ipſam de predi® cent & ſexaginta acris terre 
per partition? inter ipſam M. & R. ſororem ejuſdem M. filiam & alter ha- 
red prædid T. & I. inde fad contingent præfat fille & here predict 
M. deſcendere debet, c. 

C And if two Coparceners be Tenants in Tail by Deſcent from their 
Father or Mother, and afterwards they make Partition, and one Co- 
parcener hath Iſſue and dieth, and the other Coparcener dieth without 
Iſſue, the Heir of that Coparcener who hath Iflue ſhall have a Forme- 
don in this Form: 

Et quod poſt mortem predict, T. & 1. K. filie & unins hæred' eorun- 
dem T. & I. que illas tennit in purpartem ſuam, ipſam de praditt” centum 


fil” & alteram hered* predift T. & I. inde fat contingent', & pref. M. 
pref. 28 filio prædict“ M. & conſanguineo & hared* predict K. deſcendere 
debet, Oe. 

And it appeareth by the Regiſter, that a Man ſhall have a Writ of 
Formedon of Land which he held in Partition by the Name of the 
Moiety in ſpecial Cafes; as where two Coparceners are Daughters of 
Tenant in Tail, and they make Partition betwixt them of the Land, 
and afterwards one Siſter dieth without Iſſue, and the other Siſter alien- 
eth the Land, and hath Iſſue and dieth; the Iſſue of the Coparcener 
= had Iſſue, ſhall have a Formedon of all the Land in Tail in this 

orm : | 

Rex Vic, &c. Precipe F. quod reddat H. 10. Aſeſuag', 20. acr terry” cum per- 
Pnentits, Ec. que I. dedit A. & hæred' de corpore ſuo exeuntibus, & gue 
det mortem præditt“ A. & M. fil & unius bæred' ejuſd' A. que medietat” 
pred meſuag & terr' tenuit in purpartem ſuam, & B. fil' & alterius hæred 
red A. que alteram medietatem eorundem Meſuagior” & terr' tenuit in 
ppartem ſuam, per partition” inde inter ipſas fadtam, que quidem B. dit? 
wenetatem pref. M. contingent” poſt mortem ejuſdem M. ut ſoror & beres 
Jeu NM. tenuit, pref. H. filio & heredi pred” B. deſcendere debent. 


And 


{«) He ought to ſhew in his Count, that all the Lands in Fee ſimple are allotted to 
e Tenements are partible, but not in the the elder Son; and all the entailed Lands 


nt. 11 H. 6. 44. a to the younger, who aliens and dies, with- 
(>) Nete; The Form of the Writ, when out ſaying una cum, Ofc, 20 U. 6 13. 


& ſexaginta acr' terr per partic” inter ipſam K. M. ſoror' ejuſdem K. 
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partitionem inter ipſam & Iſabel' & Alici 


And the Writ is good, becauſe by the Death of one Siſter without 


Iſſue, the Partition is made void, and the other ſhall have the whole 
Land as Heir in Tail. | 


And if a Man give Lands in Tail unto J. his Daughter, and to the D 


_ Heirs of her Body, and J. hath Iſſue two Daughters and dieth, and they 


enter and make Partition between them, and afterwards one of the 
Daughters hath Iſſue two Daughters, and one of the two Daughters 
hath Iſſue four Daughters, and die, and afterwards the Aunt who wa; 
one of the Daughters of the Donee dieth without Iflue, Sc. and 1 
Stranger abateth ; the four Daughters, and the Iſſue of the other Siſter 
ſhall have a Formedon in ſuch Form : 

Quod reddat tria Meſuagia, centum acr” terre, & viginti acr' prati, G 
cent ſolid redditus, cum -pertin' in N. que una cum Manerio de B. cum 
pertinentiis, A. dedit I. filio ſuo && heredibus de corpore ipſins I. exeunt, & 
gue poſt mortem prædict' I. & C. fi & unins hered' ejuſdem I. que illam 
tenuit in purpartem ſuam, ipſam poſt mortem prædict I. de prædict Maner', 
Meſuag',: terra, pratoy & redditu per partition inter ipſam C. D. fliam & 
alteram beredem ejuſdem I. inde fa& contingent', & præd' D. & A. & E. 
prædict' D. pref. Margaret, Margery, Katherine & Conſtantine, flialus 
præd A. & T. fili præd E. & conſanguin & bered* præd' C. deſcendere 
debent, Ec. 

And if the Moiety of any Land be given to the Husband and Wife, 1 
and unto the Heirs of their two Bodies begotten, and they have Iſſue four 
Daughters and die, and the Siſters enter and make Partition berwixt 
them, and afterwards the two Siſters die without Iſſue, and the third 
Siſter alieneth, and dieth without Iflue; the four Siſters ſhall have a 
Formedon in this Form: | 

Et que poſt mortem predi” Rogeri & Agnetis, & Alic* fil” junioris, 3 
& unius hæredum eorundem Rogeri & Agnet', que eadem Alicia jun didan 
quartam partem tenuit in purpartem ſium, ipſam de præ dict“ medietat fer 

jam ſeniorem, & pref. Matildam 
filias & tres alteras hæred' prædid“ Rogeri & Agnetis uxoris ejus inde 
factam contingent”, & predic” Iſabellæ fl Rogeri & Aliciæ ſenioris pref. 
Matilde ſorori & hœredi ejuſdem Aliciæ junior deſcendere debent, Ec. 

And to make a full Declaration of the Caſe of Formedon in the De- 
ſcender, upon which the Writ is founded, it is neceſſary to have the 
Pedigree made in the Writ, which you ſhall ſee here following : 


2 Henry 
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Henry Ruſſel. 
Elizabeth his Wife. 


Henry Ruſſel. 
John. Fobn. Alice. 


2 — 
oan, Maud Margaret, 
Fobn, married Mill. Harper. 


Gifford, to F. 
́ 1 — — 
Roger. Jobe, Thoma ſin, Margery, Iſabel, 


obn, James, Thomas, Thomas, 
Botre. Penros. Cole. 2 CON. 
Henry | Ralp 
Gifford. Trevethen, 


to Henry their Son, and to the Heirs- of the ſaid Henry the Son of his 
Body lawfully begotten, and died, and after Henry Ruſſe! the Father and 
Mother died, and Henry Ruſſe! the Son was ſeiſed by Force of the Tail, 
and had Iſſue Foar, Fohn and Alice, and Alice had Iſſue Joan, Maud 
and Margaret, and Foan was married e Giffcxd, and had Iſſue Ro- 
ger Gifford, who had Iſſue Henry Gifford, and Maud was married to E. 
and had Iſſue Joan, married to Fobn Botreux, Thomaſin married to James 
Penros, Margaret married to Thomas Cole, and Iſabel married to Treve- 
then; and Iſabel had Iſſue Ralph Trevethen, and Margaret was married to 
William Harper; and Henry Ruſſel the Son died, and Jobn his Brother 


abated, and all the Heirs in Tail are dead, but Margaret Harper the Wife 


fan Botreux married to John Botreux, and Margery Cile married to 
Thomas Cole, Foan, Margaret and Ralph, Son of the ſaid Iſabel ; now 
theſe Coparceners ſhall join in the Formedon, and the Writ ſhall be ſuch: 
Rex Vic, &c. Precipe Reginaldo Rees quod, Ec. reddat Will. Harper 
Margaret. Ari ejus, Henrico Gifford, Jacobo Penros & Thom. uo 
15, Johanni Botreux & Johann. «xor* ejus, Thom. Cole & Marger. u- 
% cis, & Radulpho Trevethen, manerium de R. cum pertin quod Henr. 
Nuſſel dedit Henrico de Ruſſel & E. „ori ejus, & Henrico filio corundem 
Henr, de Ruſſel, & hered* de corpore ipſius Henr. filii Henr. exeunt', & quod 
mortem predict Henr. de Ruſſel, & E. enr. filu Henr. & Johan. 
{11 bæred' ejuſdem Henr. fi Henr. & Johan. fratris & here 
(dem Johan. l Henr. E Alic. ſororis ejuſdem Johan. fratris Jo- 
lannis & Johannæ unis, & Matilde alterias fi ejuſdem Aliciæ esd 

| Roger 


Henry Ruſſe gave Land to Henry * and to Elizabeth his Wife, 


entred and was ſeiſed by Force of the Tail and died, and a Stranger 


of Vailiam Harper, Henry Gifford, Thomaſiu married to Jaues Penros, 
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And the Writ is good, becauſe by the Death of one Siſter without 
Iſſue, the Partition is made void, and the other ſhall have the whole 
Land as Heir in Tail. 

And if a Man give Lands in Tail unto J. his Daughter, and 


to th 
Heirs of her Body, and J. hath Iſſue two Daughters and dieth 2 


LY and the 
enter and make Partition between them, and afterwards one of hs 


[.215.] Daughters hath Iſſue two Daughters, and one of the two Daughters 
hath Iſſue four Daughters, and die, and afterwards the Aunt who wa; 
one of the Daughters of the Donee dieth without Iflue, Cc. and a 
Stranger abateth ; the four Daughters, and the Iſſue of the other Siſter 
ſhall have a Formedon in ſuch Form : 

| Quod reddat tria Meſuagia, centum acr* terre, & viginti acy prati, & 

cent ſolid? redditus, cum pertin' in N. qua una cum Manerio de B. cum 
pertinentiis, A. dedit I. filio ſuo & heredibus de corpore ipſius I. exeum', & 
gue poſt mortem prædict I. & C. fil & unins hæred ejuſdem I. que illam 
tenuit in purpartem ſuam, ipſam poſt mortem prædic I. de prædict Mauer, 
Meſuag*, terra, prato, & redditu per partition inter ipſam C. D. filiam & 
alteram heredem ejuſdem I. inde fact“ contingent', & præd' D. & A. & E. 
prædict D. pref. Margaret, Margery, Katherine & Conſtantine, flialus 
præd A. & T. filii præd E. & conſanguin & bered* præd' C. deſcendere 
debent, Ec. 

And if the Moiety of any Land be given to the Husband and Wife, 
and unto the Heirs of their two Bodies begotten, and they have Iſſue four 
Daughters and die, and the Siſters enter and make Partition berwixt 
them, and afterwards the two Siſters die without Iſſue, and the third 
Siſter alieneth, and dieth without Iſſue; the four Siſters ſhall have a 
Formedon in this Form: | 

Et que poſt mortem predifor” Rogeri & Agnetis, & Alic* fil junioris, 3 
& unius hæredum eorundem Rogeri & Agnet', quæ eadem Alicia jun” didan 
quartam partem tenuit in purpartem ſuam, ipſam de præ dict“ medietat per 
partitionem inter ipſam & Iſabel' & Aliciam ſeniorem, & pref. Matildam 
filias & tres alteras hæred præ did Rogeri & Agnetis uxoris ejus inde 
factam contingent”, & prædict Iſabellæ l' Rogeri & Aliciæ ſenioris pref. 
Matildæ ſorori & heredi ejuſdem Aliciæ junior” deſcendere debent, Eꝗc. 

And to make a full Declaration of the Caſe of Formedon in the De- 
ſcender, upon which the Writ is founded, it is neceſſary to have the 
Pedigree made in the Writ, which you ſhall ſee here following: 


2 Henry 


Another Writ of Formedon in the Deſcender. 


Henry Ruſſel. 
Elizabeth his Wife. 


Henry Ruſſel. 


Fohn. Fobn. Alice. 


C . 
an, Maud Margaret, 
ohn, married Will. Harper. 


Gifford. to F. « 


EE 
Roger. Joan, Thomaſin, Margery, Iſabel, 


ohn, James, Thomas, Thomas, 
Botre. Penros. Cole. 2 e 
Henry Ralph 
Ci ford. Trevetben. 


to Henry their Son, and to the Heirs of the ſaid Henry the Son of his 
Body lawfully begotten, and died, and after Henry Ruſſe} the Father and 
Mother died, and Henry Ruſſel the Son was ſeiſed by Force of the Tail, 


and Margaret, and Joan was married to Jobn Giffcxd, and had Iſſue Ro- 
ger Gifford, who had Ifſue Henry Gifford, and Maud was married to E 
and had Iſſue Joan, married to Fobn Botreux, Thomaſin married to James 
Penros, Margaret married to Thomas Cole, and Iſabel married to Treve- 
then; and 1/abel had Iſſue Ralph Trevethen, and Margaret was married to 
William Harper; and Henry Ruſſel the Son died, and Jobn his Brother 


abated, and all the Heirs in Tail are dead, but Margaret Harper the Wife 
of NMiliam Harper, Henry Gifford, Thomaſiu married to Fames Penros, 
foan Botreux married to Fohn Botreux, and Margery Cile married to 
Thomas Cole, Foan, Margaret and Ralph, Son of the ſaid abel; now 
theſe Coparceners ſhall join in the Formedon, and the Writ ſhall be ſuch; 
Rex Vic, &c. Precipe Reginaldo Rees quod, Ec. reddat Will. Harper 
Margaret. Ari ejus, Henrico Gifford, Jacobo Penros £9 Thom. uxor* 
dus, Johanni Botreux & Johann. «xor* ejus, Thom. Cole & Marger. u- 
% £3115, & Radulpho Trevethen, manerium de R. cum pertin quod Henr, 
Ruſſel dedit Henrico de Ruſſel & E. Mori eius, & Henrico filio corundem 
Hlenr. de Ruſſel, & bred” de corpore ipſius Henr. filii Henr. exeunt*, & quod 
'* mortem predict Henr. de Ruſſel, & E. & Henr. fil Henr. Es Johan. 
* & bercd ejuſdem Henr. fili Henr. & Johan. fratris & hered? 
dem Johan. fi Henr. & Alic. ſororis ejuſdem Johan. fratris Jo- 
uunnis & Johannæ unis, & Matilde alterius fi ejuſdem Aliciæ 6 


Rogeri 


Henry Ruſſel gave Land to Henry * and to Eljzabeth his Wife, 


entred and was ſeiſed by Force of the Tail and died, and a Stranger 
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Rogeri fi predi# Johannæ fi Aliciæ, & Johannæ anius filiarum pred 
Matild. 388 Margaret. #xor” Wilhelmi tertie filarum prædic“ Aliciæ 
Henrico Gifford fi prædict Rogeri & Thomaſinæ, Johan. uxori Johan 
Margeriæ uxori Thom. c#teris filabus prædibt“ Matild. & Radulpho #1; 
preditP Iſabellæ fil“ Matild. & conſangumeo & bered* pred Johannis fra. 
tris Johannis deſcendere debet, c. 


Another Writ of Formedon in the Deſcender, called 


Inſimul tenuit. 


HERE is another Manner of Writ of Formedon in the Deſcen. 

der, which is called Formedon qui inſimul tenuit ; and that Writ lieth 
by one Coparcener, or by one Heir in Gavelkind of Lands entailed, 
where they hold the Lands entailed in Coparcenary without any Parti- 
tion made between them of the ſame, and afterwards one Coparcener 
doth alien her Part unto a Stranger in Fee, and dieth without Iſſue, or 
hath Iſſue and dieth ; or if ſhe dieth ſeiſed, and hath Iſſue, and a Stran- 
ger doth ouſt the Ifſue, or the other Coparcener doth put out the Iſſue, 
the Iſſue, or he who is Heir to the Tail of thoſe Lands, ſhall have that 
Writ of Formedon againſt the Stranger, or the other Coparcener, who 
deforced her of the Land. 

Rex Vic, Oc. Pracipe Abbati Weſtmon', Sc. quod reddat B. & I. ux 
ejus duas partes triginta ſolidat redditus, mille allorum panum pretii 20. (> 
lid & quinque lagenarum cerviſ. pretii decem denariorum cum pertin in B 
que una cum tertia parte (a) earundem ſolidat” redditus, pauis & cere 
cum pertin in eadem villa, A. dedit G. & B. uxori ejus, & hæred dt co 
poribus ipſorum G. & B. exeuntibus, & quæ poſt mortem prædict G. & B. 
& R. filit & bered eorundem G. & B. E T. filie & bæred' ejuſdem R. & 
W. filii & heredis ejuſdem T. & M. filii & unins hered* ejuſdem W. qi 
illas duas partes, & did partem cum K. filia & altera heredum predif M. 
inſimul tenuit, & D. fil & hered' ejuſdem M. & predi# K. amit pred 
C. S F. fil ejuſdem K. præſat I. fil prædic“ F. & conſanguinee & here! 
Prædici D. deſcendere debent per formam donat” pred”, c. | ; 

And by that Writ it ſeems, that J. is ſeiſed of the third Part of tholc 
Rents ; and bringeth this Writ of two Parts of that Rent. 

And there is another Writ of Formedon and Infimul tennit, where he 
ſhall make his Demand by the Name of the Moiety, and that is whe!* 
one Coparcener is deforced of her Part, and the other Coparcener | !" 
Poſſeſſion of her Part, and the Writ is ſuch : 


Pr bite 


(a) Note; Theſe Words are neceſſary. 5 H. 5. 8. 


WW 
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Pr.ecipe Abbati Weſtmon' quod, Sc. redd' B. & I. uxori ejus medictat” 
rriginta ſolidat redditus, & reddit mille albor panum, pretii decem ſolid 
quinque lagenarim cerviſiæ, pretii decem denarirum, Sc. cum pertin n 
villa Weſtm*, quam una cum alia medictate eorundem triginta ſolidat reddi- 

tus, & redditus panis & cerviſiæ cum pertin* in eadem villa, A. dedit G. 

B. uxori ejus, & bared' de corporibus eorundum G. & B. exeuntibus, 

& guam poſt mortem prad' G. & B. & F. filii & bered' eorundem G. & B. 

2 T. fil & beredis ejuſdem F. & W. filii & hæred ejuſdem T. & R. 

flii & anius bered ejuſdem W. que illam & pred” aliam medietat' cum 

M. filia & altera bered' pred W. inſimul tenuit, & E. filii ejuſdem R. 

new: fi prædict E. & couſangumeo & bered' præ dict“ R. deſcendere 

debet, Oc. i 
C + And it appeareth by that Writ, that one Coparcener hall have the 

Writ of Formedon in the Inſimul tenuit againſt a Stranger upon the Poſ- 

ſeſſion of his Anceſtor, without naming the other Coparcener who hath 

her Part in Poſſeſſion. 

And if a Man do bring a Formedon in the Deſcender upon the Seiſin 

of his Brother, and as Heir to his Brother ; he ſhall not mention in the 

Writ, that his Brother is dead without Iſſue : But if a Man bring a 

Formedon in the Deſcender as Couſin and Heir to him, he ought to 

mention in the Writ how he is Couſin and Heir to him, and he oughr 

to make himſelf Heir unto him who was laſt ſeiſed, and that by the 

{ame Writ. 

D And a Man ſhall have a Formed in the Deſcender upon a Gift in 
Tail made after the Statute de Doris, if the Alienation be made after the 

Statute, and not before. 

E Andif Lands in Tail deſcend to two Coparceners, and one entreth 40 E. z. 8. 
into the whole, and the other hath Iſſue and dieth, and ſhe which 4 E. 3. 9. 
entreth into the whole dieth without Iſſue, the Iſſue of the other Co- pe 2 E 
parcener ſhall have ſeveral (a) Writs of Formedon, one of Seiſin of the Rs, 
Grandfather, and in that Writ he ſhall not ſay Inſimul tenuit, Oc. becauſe 
her Mother was never ſeiſed ; but of the other Moiety of the Land of 
the Seiſin of her Aunt, the Writ ſhall ſay, 71 inſimul tenuit with her 

F Mother; for that Seiſin was a Seiſin to her other, if he would, Ec. 

And if one Coparcener after the Death of the Anceſtor enter into the 
whole, and alieneth in Fee, and dieth without Iſſue, the other Coparcener 


ſhall demand the Moiety as Heir unto her Father, and the other Moie- 
ty as Heir unto her Siſter. 


SiC And 


(a) See accordingly adjudged, 4o E. 3. the Donee for the one Moiety, and for 
5, Where the Caſe is, Donce in Tail had the other to B. the Heir of A. qui inſimul, 
Ilue two Daughters A. and B. A. enters Er. Adjudged, 43 E. 3. 16. 17. Yet See 
into the Whole, and aliens in Fee, and dies per Cur. 19 H. 6. 45. if the one Parcener' 
without Iſſue, B. has Ifſne C. and dies, C 


- enters into the Whole, and after dies, and 
brings a Formedon, Que Poſt. Mert. A. Do- 


the other has Iſſue and dies, the Iſſue ſhall 
nee and B. filie of the Donee deſcend" debet have a Formedon againſt the Tenant In Poſ- 
to the Demandant (of one Moiety) and ſeſſion of her Mother, ſuppoſing qwod _ 
for the other Moiety, Quæ poſt Mort. of mul tenuit with the Aunt, for the Poſſeſ- 
the Donee, and A. filie & unius beredis of fion of one is the Poſſeſſion of the other, 
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[217.] And if the Heirs in Tail of Gavel-kind bring a Formedon in the De. A 
ſcender, the Writ ſhall be of common Form, as the Writ of Formedon 
brought by Siſters, and in the Count he ſhall ſhew the Cuſtom. 

A Formedon ſhall be brought of Gorſes, but not of an Advowſon. 

And if Tenant in Tail be indebted to the King in the Exchequer, 
and dieth ; and his Heir entreth into the Lands, and is diſtrained in 
the entail Lands for the King's Debt: Now if the Father's Executors 
have Aſſets or Goods, or if the Father hath Lands in Fee-ſimple in the 
Hands of others, which he hath aliened ; the Heir in 'Tail ſhall have a 
ſpecial Writ unto the 'Treaſurer and Barons of the Exchequer, rehear- 

4 El. 240. b. ſing the whole Matter; commanding them that they do enquire there- C 

8 of; and if it be true, that they do ſurceaſe to charge him upon the 

er Bro, entailed Lands; and the Writ is ſuch : 

held contr, © Rex Theſaurario E Baron ſuis de Scaccario ſalutem. Monſtravit nobis R. 
filius I. de W. quod licet ipſe non tenet terras ſeu tenement” que fuer” præ- 
dict I. prout 12. Meſſuag & 2. carucat” terr' in I. cum pertin” quod præd I, 
C. ux or ejuſ. mat præd R. quorum heres ipſe eſt, tenuer ſibi & hæred 

die corporibus ipſorum I. & C. exeuntibus, ex dono & conceſſione H. de C per 
| finem inde in Cur Domini E. Ec. avi noſtri levatum, E que poſt mortem 
prædict I. & C. ad manus ipſius R. virtute finis pred” devener; vos nibils- 
min ipſum R. in terras & tenement” prad” que ſic tenent* in feod talliats, 
pro centum libris nobis pro arrerag extent” mancrii de Offord' præ ſat I. per 
vos poſtquam gubernacula regni ſuſceperimus, & ten” pred” diftis I. & C. in 
feod' taliato fic data & conceſſ. fuer commiſſ. reddend omiſ. tam pred 
hered predic I. quam tenent” terrar & tenement” que fuer ipſius I. in 
feodo ſimplici, qui de debitis ſuis de jure debent onerari & ſuffictent” habeant 
unde debita illa levari poſſint, diſtringitis, & ipſum ea occaſione inquietatis 
multipliciter & gravatis minus juſte, Ec. ſuper quo nobis ſupplicavit ſibi per 
nos remedium adhiberi : Nos nolentes præ fat R. in hac parte injuriari, vovis 
mandamus, quod fi vobis modo legitimo conſtare poterit meſſ. & terras pred” 
prædictis I. & C. in forma pred data & conceſſ. fuiſſe, ipſumque R. ali- 
qua alia terras & tenementa que fuerunt præd I. preter eadem meſſ. & ter- 
ram, que ad manus ſuas virtute finis devenerunt, non tener, ac dictum hereden 
ſen tenent” pred” ſufficient habere, unde dicta debita levari poſſint, ficut 
pred” eft, tunc pred? R. de pred? centum libris erga nos exonerari, & quie- 
tum eſſe faciat', illds qui inde de jure onerari debent, prout juſtum fuerit, one- 
rantes. Teſte, c. | 
And by that Writ it appeareth, that if the Heir or the other Ter- 
tenants were not ſufficient for to pay the Debt, the Lands which the 

4 El. 240, Heir hath in Tail ſhall be charged; for ſome ſay that the King is not 

bound by the Statute of Donis, &c. but that he is in the ſame Caſe he 

was before; Quære thereof (a). 

And if a Man do alien his Lands in Fee, and afterwards become in- 
debted to the King, E9c. If the Alienee be diſtrained for that Debt, he 
ſnall have a ſpecial Writ to the Treaſurer and Barons of the Exche- | 
quer, rehearſing the whole Matter, commanding them for to ſurceaſe, 2 ; 
n (' 


(a) Note ; Stat. 33 H. 8. c. 39. makes the Heir in Tail liable. 4 


Writ of Formedon in the Remainder. 


And ſo if a Man be diſtrained for a Debt or Duty due to the King, 
as Executor, or as Pledge for him who is the King's Debtor, he ſhall 


have a ſpecial Writ unto the Treaſurer and Barons of the Exchequer, 


D 


E 


to enquire thereof, and to do Right (a). 


Writ of Formedon in the Remainder. 


H E Writ of Formedon in the Remainder lieth, where a Man 
T giveth Lands to one in (b) Tail, the Remainder unto another in 
Tail, and afterwards the firſt 'Tenant in Tail dieth without Iſſue of his 
Body, and a Stranger doth abate and deforce him in the Remainder ; he 
in the Remainder, or his Heir, ſhall have that Writ of Formedon in 
Remainder, And ſo if the firſt Tenant in Tail alieneth in Fee, and 
dieth without Iſſue of his Body begotten, he in the Remainder in Fee 
ſhall have a Writ of Formedon in the Remainder to recover his 
Eſtate, Ec. 

And if a Man giveth Lands for Term of Life, the Remainder to 
another, and the Heirs of his Body ee and the Tenant for Life 
dieth, and a Stranger abateth and deforceth him in the Remainder, 
that he cannot enter, he in the Remainder, or his Heir, ſhall have a 
Formedon in Remainder to recover his Eſtate, E2c. 

So if a Man make a Gift in Tail, the Remainder in Fee to another, 
and the Tenant in Tail alieneth in Fee or in Tail, or for Life, and dieth 
without Iſſue, he in the Remainder, or his Heir, ſhall have a Formedon 
in the Remainder to recover that Land. | | 

And it ſeemeth the ſame Law ſhall be, if a Man leaſe Lands for 'Term 
of Life, the Remainder to another in Fee, and the Tenant for Life 
doth alien in Fee, or in Tail, or for Life, and dieth, and a Stranger a- 
bateth and deforceth him who ought for to have the Remainder ; then 
he in the Remainder, or his Heir, ſhall have a Formedon in the Re- 
mainder to recover that Land: Quod vid. 24 E. 3. 

And that appeareth to be but reaſonable, becauſe he hath Right for 
to have the Land; and then it is but Reaſon that he have an Action 
for to recover the ſame: And that appeareth by the Statute of /e. 2. 
6%. 24. Which willeth, Cue quotreſcunque de catero evenerit in Cancellar* 
nd in uno caſu reperit” breve, in couſimili caſu cadente ſub eodem jure, & 
ſumili remedio indigente ; concordent Clerici in Cauc' in brevi faciend'. For 
which it ſeemeth that ſuch Writs are granted. 


Sſſe And 


(a) Nete; Regularly where Proceſs is by ſhall be 9 Returns between the Teſte and 
SUmmons, Attachment, and Capia ( Diſtreſs,) Return, and it ſhall be a Si ſecerit te Sceu- 
ter Nihjl returned on the Summons, a rum. Dyer 252. 

(iat ſhall ifſue. 21 H. 6. 46 (b) And fo it is, if the Iſſue of the Iſſue 

Nite alſo ; If the original Fermeden be in Tail dies without Iſſue, for then on the 
'erorned Tarde, the Summons ſicut alias wholo Mutter, the Tenant in Tail is dead 
 nitead Gf & new Original, and there without Ifſue ; by Dyer 4 EL 233. 
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the Remainder; after the Death of the Tenant for Life, if he were de- 


exeunte, ut dicit, & niſi, Ec. (b). 


Land by Abatement of a Stranger, then he ſhall have ſuch Writ : 


Writ of Formedon in the Remainder: 


And alſo upon the Statute of Donis conditionalibus, there is not the x 
Writ of Formedon given by expreſs Words, but a Writ of Formedon 
in the Deſcender ; but yet it was never doubted, but that if a Man 
make a Leaſe for Life, the Remainder. in Tail to another, that he in the 
Remainder in Tail, or his Heir ſhould have a Writ. of Formedon in 


forced of the Land; and that is by Equity of the Statute of Donis, as. 
it ſeems : For. no Formedon in the Remainder.is given by.any Statute : 
and therefore it ſeems it. ſhall be taken by Equity of the Statute ; yet 
ſome have doubted thereof; and the Form of the Writ for him who. 
3 the Remainder in Fee- ſimple, after the Eſtate- tail determined, 
is ſuch: _ 

Rex Lic, c. Præcipe A. quod, Ec. reddat B. unum meſſuag* xx. acr B 
terr?, Oc. quæ C. dedit D. 8 hered de corpore ſuo exeuntibus, ita quod fi 
idem D. ſine hæred de corpore ſuv exeunt obierit, pred” meſſuag & xx. 
acr terr cum pertinen pref. B. & bæredibus ſuts remanerent. Et guad 
poſt mort prædict P. præ ſat B. remanere debent per formam donationis præ- 
dic, eo quod præ dict D. obiit fine hærede de corpore ſuo exeunte, ut dicit, & 
niſi, Oc. tunc ſum”. | 
7 _ for the Heir of him upon whom the Remainder was entailed : 

us, 

(a) Et quæ poſt mort prædict' D. & B. pref. I. filio & hæred pred' B. 
remanere debet per form, Ec. eo quod pred D. obiit fine hær de corpore ſus 


And if a Leaſe be made for Term of Life, the Remainder unto ( 
another, and unto the Heirs of his Body begotten ;. now after the 
Death of Tenant for Life, if he in the Remainder be deforced of the 


Quod A. debet B. ad vitam ipſius B. ita quod poſt mortem ejuſdem B. 
predi® meſſ. & xx. acr terr” cum pertin D. & hæred de corpore ſuo ext- 
umtibus remanerent, & quod poſt mortem predi? B. & D. pref. W. filio (c) 
& heredi ejuſdem D. remanere debent per formam, c. 

And if a Reverſion be granted to another in Tail, and the Tenant D 
for Life dieth ſeiſed, and — Stranger abates and enters the Land; the 
Grantee in Reverſion ſhall have a Formedon in ſuch Form: | 


Quæ C. dedit T. ad vitam ipſins T. & que idem G. poſtmodum conceſſ 
pr. fat. P. & M. quondam viro ſuo habend poſt mortem pred” T. prefat' P. 
M. & bered” de corp ipſor P. & M. exeuntibus, & gue poſt mortem 
pred T. præſ. M. remanere debent per form* conceſſionis pred, ut dic, Er. 

And if A. give a Manor except 13 5. 4 d. Rent to R. and I. his Wife, E 
and to the Heirs of their two Bodies begotten, and the Remainder 3 

2 | on 


(a).See 5 E. 3. 25. 6 E. 3. 9. 7 E. 3. 4. Heir to D. he may ſay nt conſanguines & f. 
The Writ is good without ſaying per Mortem redi f rædict D. or he may ſay, remanere debet 
B. for that is ſuppoſed by ſaying Filius & ditto Filio & Heredi G. filii & heredis did. 
Heres. Sec 11 H. 6. 48. D. Ser. Adjudged int Freke and Binford. p 

(b) See 31 E. 3. Brief 318. In Deſcender Note, The fjoſt Mortem is ſufficient 5 
in a Scire facias. the Eſtate for Life, without ſhewing! 

(e) Note; If he demands as Couſin and Death with the Eo quod, &. Dyer 345 


Writ of Formedon in the Remainder. 


one J. in Fee, and afterwards R. aliens one Houſe and one Acre of 
Land to one Man, and three Acres to another, and two Acres of Land 
ro a third Perſon, and the Reſidue of the Manor unto one B. in Fee, 
except the Rent of 13 5. 44. and afterwards the Husband and Wife die 
without Iſſue betwixt them; he in the Remainder ſhall have ſuch Writ. 
againſt the Alienee. 
Precipe D. quod, c. reddat I. manerium de F. cum pertin” exceptis uno 
meſſ. ſex acr terr” £9 tre/{decim ſolidat” & quatuor denar” redditus in eodem 
manerio. Et præcipe G. quod, Ec. reddat eidem I. unum meſſuag* & xx. 
ac? tert cum pertin in F. Et precipe T. quod, Ec. reddat eidem I. tres 
acr tert, Sc. Et precipe L. quod, Oc. reddat eidem I. duas acr terr 
tum pertin que A. dedit R. & I. uxori ejus & hæred' de corporibus ipſoruns 
R. E I. exeunt', ita quod fi iidem R. & I. fine her de corpor', Sc. obie- 
rint, (a) præ dict 5 ex acr terr & maner* except meſſ. ſex acr' terr 
& redditu pred', prefat” I. & haredibus ſuis remanerent, c. 
And by that it appeareth, that a Man ſhall have a Writ of Forme-- 
don in Remainder againſt ſeveral Tenants by divers Præcipes in one 
Writ. 
And if a Man leaſe Lands for Life, the Remainder in Tail, Sc. the 
Remainder over in Fee to another, and the Tenant for Life dieth, and' 
the Tenant in Tail alieneth in Fee, and afterwards the Alienee doth a- 
lien two Parts of the Land to one Tenant, and the third Part of the 
Land to another Tenant, and-then the 'Tenant for Life dieth, and then 
the Tenant in Tail dieth without Ifſue : He in the Remainder in Fee 
ſhall have a Formedon in the Remainder,. in ſuch Form : 
Precipe A. quod, Ec. redd' B. duas partes units meſſ. cum pertin in 
N. Prec* F. quod, &c. reddat eidem B. tertiam partem unius meſſ. cum 
pertin in eadem villa, quas D. dedit C. ad vitam ipſius C. ita quod poſt 
mortem ipſius C. præd due partes & tertia pars pref. B. & ber' de corpore 
ſuo exeunt remanerent, & ſi præd F. fine her de corpore ſuo exeunte obie- 
rit, pred” dug partes & tertia pars pref. B. & her ſuis remanerent, & que 
poſt mort præd C. & F. præſ. B. remanere (b) debent per form” donationis pred” 
eo quad præd F. obiit fine hæred de corpore ſuo excunt', ut dicit, & niſi, c. 
And by that appeareth how that he ſhall have one Writ by ſeveral. 
Precipes againſt ſeveral Tenants. | 
F If a Man leaſe to one twenty Acres of Lands for Life, and dieth, 
and the Reverſion deſcendeth to his Brother, and he dieth, and the Re- 


verſion. 


(a) Nota bene; A joint Concluſion to ſe- der tailed, or come to him preſently on 
yeral Precipes, becauſe the Title is in one. the Death of 4. if he will. And Note; 
8R. 2. may 929. In this Writ no Mention is of the Death 

(b) Bur if the Remainder had been in of C. (who had but an Eſtate for: Life) in 
Tail to the Heirs of the Body of E and the Eo quod. Dyer 349. A Gift was to A. 
C. had died Living F A. nced not make in Tail, the Remainder to B. and C. in 
Mention thereof. 38 E. 3. 26. And by Tail, the Iſſue of B. bring a Fermedon in 
Tasten, 3 H. 6. 2. If Land be given to 4. Remainder, Et que poſt Mirt. A. & B. 

Ir Life, Remainder to B. in Tail, Re- & C. prefato petenti ut filia & beredi B. re- 
mainder to C. in Fee, and B. dies without manere Debet, &c. Eo quoi pradict A. obiit 
le living A. and afterward A. dies, C. fine, &c. and held good without ſhewing 
Ne have a Writ, ſuppoſing the Remain- the Death of C. in the Ev quo. 
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Plow. 32. a. 


his Count, 18 E. 3. 28. 38 E. 3. 26. and the Deed ſhall not abate it. 14 H. 6, 


Writ of Formedon in the Remainder. 


verſion deſcendeth to his two Siſters, and they do make Partition of the 
Lands, and ten Acres are aſſigned to one Siſter to have to her and her 
Heirs, and the other ten Acres are allotted to the other Siſter and her 
Heirs ; and one of the Coparceners grants the Reverſion of her Part 
and ten Acres to a Man and his Wife, and the Heirs of their two Bodies 
begotten, and afterwards the Tenant for Life dieth, and a Stranger doth 
enter and abate in the Land ; the Husband and the Wife who are in the 
Remainder, ſhall have a Writ of Formedon in the Remainder in thi; 
Form : 

Præc R. de N. quod redd K. & A, uxori ejus decem acr” terry cy 
pertinentiis in N. quas una cum aliis decem acr' terr” cum pertinentiis in 
eadem villa R. de S. dedit W. ad totam vitam ſuam, & quas M. de B. 
ſoror & una hæred N. de S. fratri & hered pred” R. de S. cui quidem M. ro. Wl * 
verſio præd decem acr* terr' afſignata fuit in purpartem ſuam, ipſam de pr. 
dictis viginti acris terr” per partic' inter ipſam & Luciam ſoror* & alteran 
hered* preditt* N. de S. inde factam poſt mort* pred W. contingent”, coy. 
cefſit præ fat R. & her de corporibus ipſorum R. & A. exennt* poſt mort 
ejuſd W. habend', & que poſt mortem ejuſdem W. pref. R. & A. remanere 


debent -— conceſſionis prædicb, ut dicunt, & niſi fecerint, Ce. & : 
predict, Ec. k 
And if he who hath the Remainder, or his Heir, be once ſeiſed of 4 B 
the Lands by Force of the Remainder ; then he ſhall never have a _ 
Formedon in (a) Remainder for that Land, but a Formedon in Deſcen- FR 
der, becauſe the Remainder is once executed. And no Tenant ſhall of 
have a Formedon in Deſcender, nor in Remainder, where he is once in 70 
Poſſeſſion 1 Force of the Entail, or by Force of the Remainder ; for | 
after that, he hath Poſſeſſion of the Land by Force of the Tail, orb G 
Force of the Remainder ; if he be put out, he ſhall have an Aſſiſe 6 
of Novel Diſſeiſin, or the Writ of Qu/bus, in the Nature of an Af- -_ 
liſe, Ge | a 
: ; : red 
(b) If a Remainder be given to two or three Heirs, and one dieth, 8 1 
and the other ſurviveth and afterwards dieth, his Heir ſhall have a oh 
Formedon in the Remainder, as Heir to him, without mentioning in os 
the Writ that he ſurvived the other Joint-tenant, &c, prof 
And in a Formedon in the Remainder, he ought for to ſhew the C ths 
Deed thereof, if the Demandant do require Oyer (c) of the Deed, but 8 
in the Count he ſhall not ſpeak of any Deed ; but the Tenant ought 1 
for 10 0 
; | fred 
(a) In every Writ, if he makes Mention Ne Dona pas by the Deed, but generally Ne ber 
of a Remainder, he ought to ſuppoſe the Dona pas, as the Writ ſuppoſes ; for tl io en 
Donee dead without Iſſue of his Body. 39 Deed is ol Evidence to make the I: ; A 
E. 3. 2). mandant reſponſible. 10 E. 3 22. E T on 
(b) But he ought to make the Remain- 49, C. and therefore the Tenant Wa) elrs 
der tailed, or come to both of them by his plead Non-Terure after the Deed delivere” B. an 
Writ, and ought to ſhew the Survivor in See 2 E. 3. 57. A Variance between the W, to 1} 


(e) And fo, tho' it be after View, and And Note; if he demand by Reaſon of « 
Aid of the King granted. 18 E. 3. 34. But Uſe limited on tho Feoffment,. ho nee 
Note; The Tenant ſhall have no Anſwer as not ſhew the Deed. Dyer 277 a) 4 
to the Deed ; and therefore ſhall not ſay 
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far to demand Oyer thereof, and then the Demandant ſhall ſhew the 
ſame, and in the Count ſhall not mention the Deed. ; 

And if the Remainder be once executed in the Writ of Formedon in 
the Deſcender, he ſhall never mention that Remainder, but the general 
Writ of Formedon ſhall ſerve in that Caſe, as appeareth by the Rule 
in the Regiſter (a). 


Writ of Formedon in Reverter. 


T7 E Writ of Formedon in the Reverter lieth where one giveth Ant. 196. B. 
| Lands to a Man in Tail, or in Frank-marriage with his Daughter, 

and afterwards the Donee, or his Heirs, dieth without Iſſue of his Body; 
then the Donor or his Heirs may bring a Writ of Formedon in the Re- Ant. 218. D. 
verter againſt him who is Tenant of the Lands ſo given. 

And ſo if one Man giveth Lands unto another in Tail, and the Do- See before 
nor granteth the Reverſion in Fee unto another, and then the Donee 218 P. 2 E. 
in Tail dieth without Heir of his Body, the Grantee of the Reverſion 7. * 4 
ſhall have a Writ of Formedon in the Reverter to recover that Land: 5. . 
But if he grant the Reverſion unto another in Tail, and then the Do- 
nee dieth without Heir of his Body, then that Grantee of the Rever- 
fon ſhall have a ſpecial Writ, as appeareth before, amongſt the Writs 
of Formedon in the Remainder ; and, for the Heir of the Donor, the 
Form of the Writ is ſuch : 

Pracipe A. Cc. quod redd' unum meſſf 
G. quod C. pater pred” B. cujus heres ipſe e 
& her' de eor' corporibus exeuut, & Qed poſt mort” prædict' I. & E. ad 
tr.ef. B. reverti debet per form” donatiouis, præd' I. & E. obierunt ſine bæ- 
rd" de corporibus ſuis exeunt', ut dicit, & niſi, Gc. 

And if Lands be given in Tail, the Remainder to another in Tail, 
and afterwards the firſt Tenant in Tail dieth without Iſſue, and the ſe- 
cond Tenant in Tail in the Remainder doth enter into Religion, and is 
profeſſed ; the Donor or his Heirs ſhall have ſuch a Writ of Formedon 
in the Reverter : 

R Did C. pat' D. cnjus her” ipſe eſt, dedit F. & beredibus de corpore ſuo 
xeunt, ita quod fi idem F. fine hered* de corpor ſuo exeunt obierit, prædict 
ne Ec. H. & beæred' de corpore ſuo exeunt* remaner', & quod poſt mortem 
ied F. & paſtauam pred” H. habit“ religion aſſumpſit ad pref. D. reverti 
et per form” donation” præd', eo quod præd FE. obiit ſine hæred de corpore 
0 exeunte, Ec. & niſi, Ec. 

And if C. give Lands in Tail to E. and to F. his Wife, and unto the 
Heirs of their two Bodies begotten, and the ſaid C hath Iſſue C. and 
3. and dieth, and afterwards G. dieth, and B. granteth the Reverſion 
'o 17. for Life, and afterwards E. dieth, and F. dieth without Iſſue of 

| their 


ti acr' terry” cum pertin* in Vide 4 Elis. 


s . : Dy. 216. A. 
dedit I. & E. uxori ejus 2 fl. C. 36 


8) And Note; Where a Grant is by Fine of Lands in Tail, yet the Iſſue ſhall have 
dere faciag, altho' the Father was (never) ſciſed, 15 E. 3. Barr. 255. 
1 
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N, B. 150. 


Formedon in the Reverter in this Form: 


Writ of Formedon in Reverter. 


their Bodies, Cc. B. ſhall have a 
Form : 


Quod C. dedit E. & F. uxori ejus, & hered” de corporibus, Ec. exeumi- 

bus, & quod G. filins & heres prædic C. frat præd B. cnjus heres ipſe 
eſt, poſt mortem pred* E. conceſſit H. ad totam vitam ſuam poſt mortem pred 
F. haben”, & quod poſt mortem predittor” F. & H. ad præ ſat B. reverti 
debet per formam donationis & conceſſ. præd, eo quod predit? E. & F. chief 
ſine hæred de corporibus ſuis exeuntibus, &c. 
And it ſeemeth in that Caſe, that if H. had ſurvived E. and had en. 
tred into the Land, and had been ſeiſed of the Land for Term of hi 
Life, and then had died, that then the ſaid B. ſhall not have a Forme. 
don in the Reverter, but a Writ of Entry ad terminum qui preteriit, 
But if H. have not entred into the Land after the Death of F then 
the ſaid B. ſhall have the Writ of Formedon in the Reverter. But if 
H. have entred into the Land after the Death of F, and had aliened the 
Land in Fee, then B. ought to have had a Writ of Entry in confinili 
caſu during the Life of H and after the Death of H. a Writ of Entry 
ad communem legem. | 

And if F. leaſe Lands unto P. for Term of Life, and hath Iſſue 2 1 
Son and a Daughter, and dieth, and the Son granteth the Reverſion 
to I. and to the Heirs of his Body begotten, and afterwards the Tenant 
for Term of Life dieth, and the 'Tenant in Tail dieth without Iſſue, G. 
and then the Son who was Donor dieth, the Daughter ſhall have a 


Formedon in the Reverter in tha 


Ouod F. dedit P. ad totam vitam ſuam, & quod T. filius & bar prad F. 
frater præd B. cujus bar ipſe eft, conceſſit I. habend poſt mortem ipfus P. 
eidem I. O bered* de corpore ſuo exeunt', & quod poſt mortem prædid“ P. & 
I. præfat B. reverti debet per form donation” & conceſſionis prædicd, & qui 
præ fat I. obiit fine her” de corpore ſuo exeunte, ut dicit, Ec. 

And if Lands be given in Tail, and the Tenant in Tail hath Iſſue tuo 
Daughters, and afterwards one of the Daughters hath Ifſue a Daughter 
B and the other Daughter hath Iſſue another Daughter C. and after- 
wards B. hath Iſſue J and then all the Daughters die, and then the 
ſaid J. dieth without Iſſue of his Body, the Donor or his Heir ſhall have 
ſuch Writ : | 

Et qui poſt mort” predit? E. E F. Es M. & A. filiar & ber” eormd E. 
F. GI. f/ pred? M. & hær' eorundem M. & A. ad praf. I. de B. rt 
vert i debent, Oc. eo quod prædicd I. Oc. fi prædictꝰ M. obiit fine bare dt 
corpore ſuo exeunt. | 


In a Formedon in the Reverter in his Count he ought to lay tit 
Eſplees in the Donor, and in the Donee. 

In a Formedon in the Reverter he ought to mention the eldeſt Bro 
ther who ſurvived his Father, Sc. becauſe he held the Eſtate, althoug" 
that he was not ſeiſed of the Land; as if the Donor hath Iſſue tuo 
Daughters and dieth, and the eldeſt Son dieth before he entreth into tie g 
Land. In a Formedon in the Reverter brought by the youn eſt Son, 
he ought to mention the eldeſt Son, who was his Brother, becauſe he ve 


once l; 


Writ of Formedon in Reverter. 


once Heir to the Donee ; bur if the eldeſt die in the Life-time of the 
Father, then the youngeſt Son in the Writ (a) brought by him ſhall nor 
mention him as Heir to the Father, becauſe he was never Heir in facto 
to the Father, but in a Writ of Right, which is called Pretipe in Ca- 
pite, brought by the youngeſt Son, as Heir to his Father, although the 
eldeſt Son be dead in the Life of the Father, yet in his Count he ought 
to make Mention of the eldeſt Son, becauſe by Poſſibility he might have 
held the Eſtate, and bave been Heir to his Father. 

E And if a Man give Lands in Tail, and the Tenant in Tail hath Iſſue 
and dieth, and the Iſſue dieth without Heir of his (b) Body before he en- 
treth into the Land, the Donor may bring a Formedon in the Reverter, 
ſuppoſing that the Donee died without Iflue, Sc. and that Writ was 
awarded good, A. 18. E. 2. becauſe the Ifſue was not living at the 
Time of the Purchaſe of the Writ ; and he cannot have a Formedon 
in the Reverter of the Seiſin of the Iſſue, becauſe the Iſſue died before 
he had any Seiſin of the Land. 
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p 1 Writ of Ejectione firme lieth, where a Man doth (c) leaſe vide! * 
Lands for Years, Ec. and afterwards the Leſſor doth eject him, or M. Dy. 113. 
a Stranger doth eject him of his Term, the Leſſor ſhall have a Writ of Ingrave's 
Ejeftione firme ; and the Form of /the Writ is ſuch : Cale, 
> Rex Vic, &c. $i A. fecerit, Cc. tunc pone, Ec. B. quod ſit coram Dyer 228 
ſoft noſtris, Cc. oftenſurns quare vi & armis manerium de I. quod pref. 
. dimifit A. ad termin” qui nond* preteriit, intravit, & bona & catall 
ejuſdem A. ad valeut', Ec. in eod' mancrio inventa cepit & aſportavit, & 
1hſum 4 a firm” ſua predifÞ ejecit, & alia enormia ei intulit ad grave dam- 
num, Ec. : 
And there is another Form of Writ thus : 


1 Oſteuſ. 


(a) See 2 E. 3. 25. N. Br. 150. 18 E. 2. 
F:rmedon 59. The Plaintiff counts in this 
Writ, that he to whom the Tenements 
vere given. And held that the Right 
came to the Donor, altho' the Doror was 
cad, living the Donee in Tail. Put in a 
trau formam Collationis, tis otherwiſe, F. 
8 form” Coll. 7 3 E. 3 Sec 3 E. 3» Foy- 
dechn 43. 

'v) See 7 E. 3. 34 18 E. z. 28. Fo quid 
we Hue died without Iſſue; and fo the 
nt ought to be per Shard, when the Iſſue 
„as leiſed. 22 H. 6. 36. 18 E. 3. 42. Scea 
eden in Re: erter awarded good, ſuppo- 
e that the Donce died without Iſſue, 
Core le bad Iſſue, who ſurvived and Was 
«ici; rtr. in the ſame Caſe in à Serre 


facias by him in Remainder on an Eſtate 
Tail. 25 E. 3. 49. hd per Skip, If the It. 
ſue was ſeiſed after the Death of the Do- 
nec, he ought ro ſuppoſe that the Iſlue 
died without Iſſue ; ſed alii cortr. 26 E. z. 
75. Sce a Suppoſal, per Mort. of the Do- 
nee, Fo quod the Donee dicd without Iflue, 
Dyer 216. | 

(e) Nete, If he be not in aQtual Pofleſ- 
fion at the Time of the Ejedment, this 
Writ does not lie. Xe. 130. This Writ 
lies of s Gorſe. Dyer 228. 11 E. 10. Aut. 
198. where it lies, Vide ibid. and 21 E. 4. 
10. and 39. 1 H. 5. 3. 12 II 4 10. Dyer $9. 

Alſo this Writ lies againſt the EjeQor, 
tho' he has aliened. 12 F. 4. 10, See Dyer 
89. Bora & Catalla omitted. 


5c6 Writ of Ejectione Firma. 


| 6R. 2. Fitz: Oftenſ. quare wi & armis manerium de B. quod J. pref. A. dimiſit ad 
H Fjoctione termin J. annor infra termin illum intravit, & illud per magnum tempy; 
0 firm. econt. occupavit, & ipſum A. quo minus exitus manerii prædict“ juxta form dimiſ. 
bi pred* percipere potuit, impedivit, & bona, Ec. 
Wl; Plow. 222. (a) And in that Writ he ſhall recover his Term again, if the Term I 
1 Salk. 5- be not ended, and the Proceſs is Attachment and Diſtreſs, and Proceſs 
| Co. Lit. of Utlagary. And Anno 14 H. J. in Ejectione firme brought againſt a 
128. b. Stranger, the Plaintiff had Judgment for to recover his Term, and 
i! thereupon the Defendant brought a Writ of Error, and the Judgment 
w was affirmed, and Execution awarded for the Plaintiff. 
1 And 1) H. 8. Such Judgment was given in the Common Pleas, that 1 
1 | he ſhould recover his Term and his Damages. 
(8 Ant. 198. If a Man leaſe Lands for Years, and afterwards ſuffer a feigned Re- 
i [221.] covery againſt him by a Writ of Entry in the Poſt, or other Writ, if 


he who recovereth entreth, the Termor ſhall have an Ejeione firmæ a- 
gainſt him by Force of the Statute of 21 H. 8. cap. 15. becauſe the Sta- 
tute giveth him Power to retain, hold, and enjoy his Term. And by 
that it appeareth, that he who recovereth doth Wrong unto him, if he 
ouſt him of his Term; but before the ſaid Statute, the Leſſee could 
not have ſuch Writ, becauſe he who recovered came in by Courſe of 
Law. 

And if a Man leaſe Lands for Years, and afterwards granteth the 4 
Reverſion in Fee, and the Leſſee attorneth ; now if the Grantee of the 
Reverſion do put out the Termor, he ſhall have an Ejectione firme againſt 
him. And fo if the Reverſion do eſcheat, and the Lord by Eſcheat ; 
eject the Termor, he ſhall have an Ejedlioue firme againſt him. 

And if he in the Reverſion be a Villain, and the Lord claim the ( 
Reverſion, and afterwards eject the Termor, he ſhall have an Ejecliae 
firme againſt him. 


Writ 


(a) And therefore he ſhall not have this 
Writ after a Re-entry, by Huſy. 21 E. 4. 
11. So Entry of the Plaintiff pending the 
Writ abates it. Dyer 226. Yet Quere. 13 
El. 13. altho' the Plaintift enters pending 
the Writ, he ſhall recover his Damages; 


for it is but an Action of Treſpaſs in 1's 
Nature. But the Entry here ſcemed to be 
after the Term ended; and Dyer ſaid, that 
before 14 H. 75. the 2 was only, 
that the Plaintiff ſhould recover his Teru. 
Dyer 13. 


H 
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Writ of Aiel or Beſaiel. 


D T% E Writ of Aiel or Beſaiel lieth, where the Grandfather or Great Note, Thar 
Grandfather was ſeiſed in his Demeſn as of Fee of any Lands or in this Wric 
Tenements of Fee- ſimple the Day of his Death, and dieth, and a Stranger à Man can- 
; not make 
doth abate or entreth the ſame Day upon him, and deforceth the Heir, Title higher 
che Heir ſhall have that Writ of Aiel or Beſaiel, as the Cate is, and it than his 
behoveth not that the Grandfather die ſeiſed; or if he be ſeiſed the BG]; or 
Day that he died, it ſufficeth to maintain this Action; and the Form of * 1 
the Writ is ſuch: | - * — , 
5 nota Fitz. 
Aiel. 6. 40 E 3, 38. It was found by Aſſiſo, that the Anceſtor did not die ſeiſed, yet no Eſtoppel 


io have Couſinage; for if he were ſeiſed the Day in which he died, it ſuthceth, 


Rex Vic', Sc. Pricipe A. quod juſte, redd* B. unum meſſuag* cum per- In Aiel the 
tin' in E. de quo W. avus præd B. avia pred” B. vel proavns, vel proavia 2 
pred” B. cujus he res ipſe eſt, uit ſeiſit iu Dominico ſuo ut de feodo die wn * bh 
quo obtit, ut dic, & niſi fecerit, Sc. & predic? B. fecerit ſecur”, Ec. tunc ue M. 
ſun” predi A. Ge. eldeſt Son, 


5 who ſurvived 
the fiel, and committed Felony, and was abjured, and afterwards taken and in Eyre adjudged a 
Felon ; and good Plea. 6 E. 3. Fitz. Aiel. 


And the Proceſs in that Writ is Summons and Grad Cape before Ap- 
pearance ; and after Appearance, if the 'Tenant make Default, a Petit 
Cape ſhall be awarded. | 
And although that the Anceſtor go in Pilgrimage beyond the Sea, 13 E. z. 
| and there dieth, yet the Writ of Aiel ſhall be general, as is afore- Aiel 2. 
L ſaid. Ant. 196. 

And ſo if the Grandfather enter into Religion, and is profeſſed, the 21 E z. 10. 
Heir ſhall have a Writ of Aiel, if the Stranger do abate, and the Writ Br. Colinag, 
ſhall be general, and ſhall not ſpeak of his Entry into Religion, or of 
his Profeſſion, Cc. 

And the Aunt and the Niece ſhall join in a Writ of Aiel of the Seiſin 
of their Grandfather, by Equity of the Statute. And the Statute ſhall 
ſerve for thoſe dying ſeiſed before the Statute, as for thoſe dying ſeiſed 
ſince the Statute. | 

And two Coparceners brought a Writ of Aicl, and by their Count 6. In B. 
they did fuppoſe the Anceſtor to be Great Grandfather to the one, the Releaſe 


Treſaiel to the other, and yet it was adjudged good. And the Writ . be 4 
| >gifter is uch? Warranty 
in the Regiſter is ſuch : 


T-Y 429 17 


— . — * 
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22 E. 3. 13. 


cont. - 


22 E. 3. Brie 
308. it is ad- 
mitted that 


Treſaicl is 
Couſin. 


46 E. 3. 15. 
12 H. 5. 4. 


4 E 3. Aiel 4. 
10 E. 3. 45. 


12 H. 4 
Colin 2. 
N. B. 118. 


21 H. 3. 
Coſin 13. 
14 E. z. 
Coſinage 6. 
Supra G. 


Writ of Coſinage (a). 


TT: E Writ of Coſinage lieth, where the Treſaiel was ſeiſed in his 
- Demeſne as of Fee the Day he died of any (b) Lands or Tene. 
ments, and dieth, and a Stranger doth enter and abate, then his Heir 
ſhall have his Writ of Cofinage; and the Form of the Writ is ſuch: 

Rex Vic, &c Prec A. quod juſte, c. redd B. unum meſ. cum pertiu K 
in N. de quo (c) W. conſanguineus vel conſanguinea præd' B. cujus beres 
ipſe eſt, fuit ſeiſitus in dominico ſuo ut de ſeod die quo obiit, ut dicit, & 
niſi, Ec. | 

iy a Man ſhall have a Writ of Coſinage of the Sciſin of the Brother 1, 
of the Treſaiel. 6 E. 2. Coſin 10, 11. 


And the Heir of the Lord who was his Treſaiel may have a Writ of . 


Coſinage of the Rent of the Seigniory againſt the Tenant, if he deforce 
him of the Rent, and may count of the Seiſin of his Treſaiel; or if 


he will, he may have a Writ of Cuſtoms and Services againſt the Te- 


nant at his Election. 

And if a Man have a Writ of Aiel, he ſhall not bring a Writ of Co- N 
ſinage, and if he do, the Tenant may abate the Writ by pleading the 
Seiſin of the Great Grandfather; and alſo a Man ſhall not have a 
Writ of Coſinage of the Seiſin of his Great Grandfather, but ſhall be 
put to his Writ of Beſaiel, Ge. 

Nor a Man ſhall not have a Writ of Cofinage of the Death of his 
Uncle, becauſe he may have an Aſſiſe of Mortdaunceſter of his Seiſin. 

And Coſinage doth not lie between Privies in Blood, no more than an ( 


Aſſiſe of Mortdaunceſtor, but ſhall be put to their Nyper obiit. 


And if a Treſaiel goeth beyond Sea and entreth into Religion, and 
be profeſſed ; yet the Writ of Coſinage ſhall be general, as the Writ of 
Aiel ſhall be. And the Proceſs is Summons, Grand Cape, and Petit 


Cape. 


(a) In Coſinage, a Man makes but an of Right, 22 E. z. 16. 22 E. 3. 13. Aud 
oblique Deſcent only from the Brother of note; In ſome Writs when it is paſt the 
the Great Grandfather, which is four De- Great Grandfather, he ſhall be namec 
grees; but where the Deſcent is lineal, it Colin ; but in a Count ſo named abates it. 
is two Degrees. 30 E. 1. Coſonage 15. 32 E. 15 E 3. Brief 323. VE 
1. 34. 5 (e) And he ſhall ſhew how Coſin in his 

(b) Sec cent. that he is put to his Writ Count. 12 H. 4. 1. 


Mrit 


Writ of Ad quod damnum. 


HE Writ of Ad quod damnum heth, where a Man will give Lands 
or Tenements in Mortmain, as to a religious Houſe, or to a Body 
Politick in Fee-ſimple, then he ought for to have the King's Licenſe, 


and the Licenſe of the chief Lords to make ſuch Gift or Grant, and 


before ſuch Licenſe be granted, and the Courſe is to ſue unto the King, 
to have a Licenſe to ſue that Writ out of the Chancery, directed unto 
the Eſcheator, to enquire what Damage it would be to the King, or 
unto other Perſons, if the King do grant ſuch Licenſe: And upon the 
Return of that Writ certified in the Chancery, the King ought to give 
Leave, that he may alien or give in (a) Mortmain; and that Inquiſi- 
tion ought to be certified into the Chancery under the Seals of the Eſ- 
cheator and of the Jurors, by whom the Inquiſition was found ; and 

the Form of the Writ is ſuch : | | 
A Rex dilecto ſibi I. de K. Eſchaetori ſuo in Com” L. ſalutem. Præcipimus 
tibi, quod per ſacramentum proborum legalium hominum de Balliva tua vel 
ae comitat tuo, per quos rei veritas melius ſciri poterit, diligenter inguliras, 
fi fit ad damnum vel ad præjudicium noſtrum vel aliorum, fi concedamus B. 
quod ipſe unum meſſuagium, duas acras terre, & unam acr* prati cum pertin* 
in W. dare poſſit & aſſiguare cuid' Capellano divina pro anima ipſius B. & 
aui malꝰ patris & matris, ac anteceſſ. ſuorum, & omnium fidelium defuntto- 
rum in Capella Beate Mariæ de W. vel in Ecclefia Parochiali beate Mariæ 
de S. ſingulis diebus celebraturo ; Habend' & tenend eidem Capellano & ſuc- 
ceſſoribus ſuis Capellauis divina in Eccleſ. prædict' vel in ead Capella pro 
animabus præ dict“ ſingulis diebus, prout prædictum eſt, celeb raturo in perpe- 
tuum, nec ue, & ſi fit ad damnum vel præjudicium noftrum, aut aliorum, 
tunc ad quod dammum E quod prejudicium noftrum, & ad quod damnum Eg 
quod prejudicium aliorum. Et quorum, & qualiter, & quomodo Es de quoy 
vel de quibus predict' meſſ. terra & pratum tenean', & per quod ſervitium, 
& qualiter & quomodo, & quantum valeant per annum in omnibus exitibus, 
juxta verum valorem eorundem, & _ & quot ſunt medii inter nos & pref. 
B. de Aſeſſ terra & prato predit, & quæ terre & que tenementa eidem B. 
ultra donationem & afſignationem prædict'ꝰ remaueant, & ubi, & de quo, vel 
de quibus, teneantur, & per quod ſervitium, & qualiter, & quomodo, & 
quantum daleant per anuum in omnibus exitibus, & i terre & tenementa ei- 
dem B. remaneant ultra donationem & aſſiguationem predict“ ſufficient” ad 
couſuetud & ſervitia tam de pred" meſſuag, terra, & prato ſic datis, quam 
de alits terris & tenemen” fibi retentis, debita faciend', & omnia alia & fin- 
814 onera que ſuſtinuit, & ſuſtinere conſuevit, ut in ſectis, viſibus franci 
pleg', auxiliis, tallagiis, vigiliis, finibus, redemptionibus, amerciamentis, 
contribut ite 


(a) Entry for Mortmain, Note, Diſſeiſor and Diſſeiſee, Tenant for Life, and he in 
Remainder of a Seigniory, ſhall have only one Year, Xe. 111. Quere, 


rams 


n — - — - 
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(a) King's Licenſe ſo to do, becauſe of the Words of the Statute of 


Writ of Ad quod damnum. 


contributionibus, & aliis quibuſcunque oneribus emergentibus ſuftinend, Ft 
quod idem B. in afſiſis, juratis, & aliis recogn'tionibus quibuſcunque poni poſe 
ſit, prout ante donationem & alſignationem prædict poni poſſit, ita quod patria 
per donationem & afſignationem prædid in ipfius B. defectu, magis ſolito non 
oneretur ſeu gravetur, & imquiſiticnem inde diſtincie & aperte factam nobis 
in Cancel! noſtra ſub ſigill” tuo & ſigitlis eorum, per quos fact fuerit ſine 
dilatione mittatis, & hoc breve. Teſte, Ec. _ | | | 

Or thus: Quod heredes ipſius B. in aff. juratis, & aliis recognitionibus 
quibuſcunque poni poſſint, prout anteceſſores ſui ante donationem & aſſgnatiz. 
nem pred” poni conſuever”, ita quod patria, Ec. 

By which it appeareth, that it is Damage to the Country, that 3 
Freeholder who hath ſufficient Lands to paſs upon Aſſiſes and Juries, 
ſhould alien his Lands in Mortmain, by which Alienation his Heirs 
ſhould not have ſufficient Lands after the Death of the Father, to be 
ſworn in Aſſiſes and Juries. 

And by the Rule of the Regiſter, if a Chaplain or a Woman will 
give their Lands or Tenements in Mortmain; yet in the Writ of 47 
quod damnum ſhall be that Clauſe, Ft quod iidem, Ec. in aſſiſis, juratis, 
& alits recognition quibuſcungue poni poſſint ; by which it appeareth, 
they ought to have ſufficient Lands, beſides Lands to deſcend to their 
Rr. 

And if a Chaplain and Layman will alien in Mortmain jointly by ( 
Licence, then the Writ of Ad quod damuum ſhall be in this Form: 

Et quod idem A. & B. & be red' prædict B. Capellani, in afſiſis, juratis, 
Sc. port poſſint, prout idem A. & anteceſſor ipſins B. Capellani ante done 
tionem, Ec. poni conſuer, ita quod patria, Cc. in ipſius A. & bered' pred 
B. defec“ magis ſolito uon oneretur, Ec. | 

And if one Abbot will give Lands or 'Tenements in Mortmain to x 
another Abbot or Prior, or Body corporate, yet he ought to have the 


Mortmain. Jta quod terr' & tenementa ad manum mortuan nom deveniin' 
quoquo modo. And there he ought for to ſue a Writ of Ad quod dam, 
to enquire as aforeſaid. But in the Writ ſhall be this Clauſe, Ft 9% 
idem Al bas, &c. in aff. & jurat, Oc. nor that Clauſe, Ia quod patrta, 
Sc. ſhall not be put in that Writ of Ad quod dammum. But now the 
common Experience is, that they will not ſue the Writ of Ad quod den 
ulm when they purchaſe Leave to alien in Mortmain ; but the Uſe is, 
to have theſe Words in the End of the King's Patent of Licenſe F. 
Doc, abſque aliquo brevi de ad quod damuum, ſer aliquibus altis Ire 
inquifitionibus, aut mandatis noſtris ſuperinde babend” & proſequent'. But 
it ſeemeth, thoſe: Patents are dubious whether they be good or no, !! 
it be evidently proved, that ſuch Patents are unto the Damage of others 
who are the King's Tenants, and by which the King's Tenants ouglit ay 
have Wardſhips or Eſcheats, Sc. and by which the King loſeth the 
Wardſhjp of his Tenants, or that the King loſeth any Advantage V 


2 And therefore if the Tenant enſeoffs the Abbot himſelf, the Lord may cnc 
. 111, — | 


I 
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he might have, if ſuch Patents were not granted. And therefore I con- [223.] 

ceive, that the beſt Courie is, to ſue forth ſuch Writs of Ad quod dam- 
num, to enquire to what Damage ſuch Licenſes in Mortmain ſhall be to 
the King or others, ſo that the King be not deceived in his Grant. And 
ſce a good Cauſe for the ſame in the Title of Grants in the Abridgment. 

JI. 16 E. 3. pl. 53. Bro. 651. where the Charter was repealed. 

A And there is another Writ of Ad quod damnum, if it be to the Da- 
mage, Sc. If the King grant to B. that he may give five Houſes, &c. 
to C. Guardian of the Chapel, of our Lady St. Mary, and to his Suc- 
ceſſors, Guardians, and Chaplains of the foreſaid Chapel, for the 
Maintenance of the ſaid Guardian, and two Chaplains to do Divine Ser- 
vice in the ſaid Chapel, and in the Church of P. Cc. in the Honour, 
Oc. and for the Souls, G8. 

B And if the King will give Licenſe to one to grant a Rent unto an Ab- 3 — 4 14. 
bot and his Succeſſors, yet he ought for to ſue forth a Writ of Ad quod — 4 4 
damnum, if he have not theſe Words in the Patent; and this without 
any Writ of Ad quod damnum, &c. And the Form of the Writ is ſuch: 

$i concedamus eid' A. quod ipſe cent” marc redditus cum pertin in N. 

dare poſſit, & aſſignare diletiis nobis in Cbriſto Abbati & Conventui de N. 
ac Priori & Monacbis in Prioratu S. Jacobi Briſtol', gue eft cella ejuſdem 
Abbatis commorantibus, ad inveniend* duos Capellanos, Ec. in Eccleſ. prio- 
ratus præd', tenend* eiſdem Abbati & Conventu ac Prioratui & Monachis in 
dio Prioratu commorantibus & ſucceſſoribus ſits, ad inveniend* duos Capel- 

lanos, Oc. in Eccleſ. Prioratus præ dict“, ut prædid“ eſt, ſingulis diebus cele- 
bratur” in perpetuum, necne. Et fi fit ad dampnum, Ec. ad quod dammum 

Sc. & de quo, vel de quibus pred redditis teneatur, & per quod ſervic & 
qualiter, & quomodo, & qui, & quot ſunt medii, ut in primo brevi. 

And it is not ſaid in the Writ, what the Value is yearly, becauſe 

Rent — not to be extended. 

C And if a Man ſue to the King for a Licenſe to give an Advowſon to 
two Chaplains, and to their Succeſſors to hold to their proper Uſe, and 
that they may hold the ſame to them and their Succeſſors, appropriate 
for ever, to ſay Divine Service, &c. he ſhall have a Writ of Ad quod 
damnum, to enquire, what Damage ſuch Grant would be to the King 
or others, and that Writ appeareth in the Regiſter, And in the Writ 

D of Ad quod damnum the Subſtance of the Licence, to alien in Mortmain, 
ought to be expreſſed. 

L. And if a Man will exchange Lands, Tenements, or Rents with an- 
other Abbot, or Body corporate, upon the Licenſe (a) granted, he ought 
to ſue forth a Writ of Ad quod damnum; and in the Writ both the 
Lands which are given, and the Lands which are taken in Exchange, 
ought to be mentioned, and to enquire of them as afore is ſaid. 

” There is another Manner of Form of Ad quod damnum, where the 
King granteth a Licenſe unto an Abbot or a Prior to purchaſe twenty 
Pounds Land, and afterwards one Man will give Lands to the ſaid Ab- 
bot of the Value of five Pounds, another will give him Lands of the 

Value 


(a) See 19 E. 3. Alortm. 8. Both of them were Men of Religion. 
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2 H. 7. 6. 


Vide 16 El. 


Plow. Com. 
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x Inft. 52. b. 


38 Aſſ. 52. 
Br. Mortm. 
20. it is no 
Mormain. 
21 E. 3. 18. 
Br. Mortm. 
16 & 31. it 
is no Mort- 
main, be- 
cauſe the 
Rent is ex- 


tinct. 
12241 
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Value of forty Shillings, and another Man Lands of the Value of 
twenty Shillings; the Form of the Writ of Ad quod damnum ſhall be 
ſuch : | | 

Rex Eſchaetori, &c. Præcipimus tibi, fs fit ad damnum, Ec. ſi conceda. 
mus A. quod ipſe unum meſſuagium, & centum acras ter-“ in N. B. de C. 


nod ipſe unum meſſuagium, & 40 acras terre cum pertin in ea "gp 
q 90 ſſuagium, & 4 7 dem villa, 


E. de F. quod ipſe 30 acras terre in eadem villa dare poſſit & aſſignare di. 
lectis nobis in Chriſto, &c. habend ſibi & ſucceſſonibus ſuis in partem ſatiz. 
factionis 201. terrarum & reddituum per annum, quas Dominus Edwary 
nuper Rex Angliæ avus noſter per literas ſuas patentes eiſdem Abbati 2 
Conventui, tam de feodo ſuo proprio quam alieno, exceptis terris & tene. 
mentis que de ipſo avo noſtro tenebantur in capite, conceſſit acquirend”, & etiam 
I. de N. quod ipſe unum meſſuagium cum pertinent” in eadem villa dare poſt 
ks aſſignare eiſdem Abbati & Conventui, habend & tenend* ſibi & ſucceſſuri« 
bus ſuis in perpetuum, in excambium pro uno meſſuagio in eadem villa eidem 
I. de N. per præd Abbatem & Conventum dand & concedend', habend 63 
tenend eidem I. de N. & hæredibus ſuis in excambium pred” ſicut predic. 
tum eſt in perpetuum, necne, & ſi ſit, Oc. ut ſupra. 

And by that Writ it appeareth, that he may have one Writ for divers 


Purchaſes to be made. And alſo that a Licenſe made unto an Abbot, © 


in the Time of one King, is good to purchaſe Land in the Time of an- 
other King. . 


There is another Writ of Ad quod damnum where the King granteth f 


to an Abbot, or to a Biſhop, Licenſe for to purchaſe an Advowſon, 
and to appropriate the ſame to him and his Succeſſors for ever. 

And another Writ where the King granteth unto an Abbor or Biſhop, 
Licenſe for to appropriate an Advowſon whereof they are ſeiſed in Fee 
in their own Right. 


By which it appeareth, that a Biſhop or an Abbot could not have ap- 


propriated an Advowſon whereof they were ſeiſed in Fee in their own 


Rights, without the King's Licenſe; and if they did, it was forfeited 
for Mortmain. 21 E. 3. 5. | 

And if an Abbot holdeth of another Man by a certain Rent-Service, 
the Lord (a) cannot releaſe unto the Abbot that Rent without tlic 
King's Licenſe; and if he do, it is Mortmain, and the King ſhall have 
the Rent ; and therefore is the Writ of Ad quod damnum ordained, that 
where the Lord hath Licenſe to releaſe unto the Abbor that Rent, to 


enquire to whoſe Damage the ſame ſhall be, Ec. as it ſhall be of Lands, 
Sc | | 


Licenſe to alien Lands and an Advowſon, which are holden of him 
in Capite, unto an Abbot, and that he do appropriate them. And an- 
other Form of Writ where the King granteth a Licenſe to one to alien 
certain Lands, and a Reverſion of other Lands, to a Chaplain in Mort- 
main. | _ 

n 


(a) But if he releaſes the Rent, ſa- is not Mortmain. 10 F. 3. 5. 21 E +! 
ving to himſelf the Services; or if he re- Ouere, 10 E. 3. Mostm. 17. 1 Bro. Mort 
leaſe to hold of bim in Frankalmoigne, it 31. 


— 


There is another Form of A quod damnum, where the King giveth 4 1 


ff 


1 1 «as — m 


_ — — — r 


G 


Writ of Ad quod damnum. 


B And if the Villain of an Abbot or Prior do (a) purchaſe Lands or 


Tenements in Fee, the Abbot or Prior cannot enter into them without 
the King's Licenſe; and if he do, it is Mortmain. And it ſeemeth 
that the Law is ſuch, becauſe there is a Writ of Ad quod damnum in the 
Regiſter, to enquire to whoſe Damage the ſame is; and if the King 
granted ſuch Licenſe unto an Abbot or Prior, that they may enter into 
ſuch Lands or 'Tenements which their Villains have purchaſed. 

And ſee the Statute De Religioſis, how that Caſe ſhall be taken to be 
within the Words of the Statute, or by Equity of the Statute. 

And it appeareth by the ſeveral Forms of Writs of Ad gugd damnum 
which are in the Regiſter, that the Writ ought to be made afcording to 
the Letters Patent of Licenſe, becauſe he ought to reheayſe the Effect 
of the Letters Patent therein; and therefore the Forms of the Writs of 


D Ad quod damnum do vary as the Letters Patent themſelves do vary. And 


it appeareth by the Regiſter, that if a Man do purchaſe Letters Patent 


of Licenſe to give Lands unto an Abbor in Exchange for a Rent, which 25 


the Abbot releaſeth to him, Sc. that he ſhall have a Writ of A quod 
411mm thereupon. 

And if a Man do purchaſe a Licenſe to found a Houſe with Lands, 
or to make a Prebendary, and to give Lands to the ſame, Sc. that he 
ought to have a Writ of Ad quod damnum upon the ſame. 

And if a Man doth deviſe Lands or Rents to his Executors and to 
their Heirs, to diſpoſe according to his Will, and afterwards he maketh 
his Will, that they give the ſame in Mortmain ; they ought to have the 
King's Licenſe to make the Grant, and a Writ of Ad quod damnum upon 
the ſame, as appeareth by the Regiſter. 

If an Abbot, or a Dean and Chapter, have a Rent in Fee iſſuing out 
of Lands, and the Tenant of the Land will grant by his Deed, that 
they and their Succeſſors ſhall diſtrain for that Rent in other Lands, it 
appeareth by the Regiſter, that he ought to have the King's Licenſe to 


make ſuch Grant. And a Writ of Ad quod damnum ſhall be to enquire 9 


what Damage or Prejudice the ſame ſhall be to the King or others, c. 


and yet it is hard to prove, how that ſhall be taken to be within thg L 


16 E. 3+ 
Excha. 2. 
crx. 2. 


17 E. 3. 57. 
29 E. 3. 33. 
21 E. 3. 24. 
cont. 7 E. z. 
. cont. 


9 H. 6. 9. 
itt. 48. 


Words of the Statute of Mortmain, becauſe ſuch Grant is a good gi E. 3. 15. 
Grant of a Rent in Fee, although that there were not ſuch Rent before 9 H. 6. 9. 


to the Abbey, or Dean and Chapter. It ſcemeth that the Grant made 
without Licenſe (b) ſhall be as a new Grant in Law. Tamen quf re. 


King's Tenant will alien his Lands which he holdeth of the King to an- 
other in Fee, or in Tail, or for Life, then by the Courſe of Law he 
ought to have the King's Licenſe by his Letters Patent fo to do, and 
betore the Alienation be made, the King ought to be certified by a Writ 
ot A, quod damntm, what Damage or Prejudice that Alienation ſhall 
work to the King: But at this Day that Writ is not uſed to be granted, 


Uuu but 


(5) But it is otherwiſe, where the Vil- (a) See this ſame Caſe in Queſtion, 
in has the Lands by Deſcent. 48 F. z. 29. 9 U. 6. 9. 


E. 3. 16. 19 H. 6 57. 13 E. 3. Brief 262, 


1 All. 10. 
Br. Aſſ. 105, 


H There is another Manner of Ad quod dammuum, and that is, where the zz U. 6. 27. 


cont. 41 Al. z. 
cont. 10 Afl.4. 


[ ont. 
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but only the Licenſe to alien without Regard to any Writ of A4 quod 
damnum to enquire thereof. But yet ſuch Licenſe muſt not be allowed 
of by the Juſtices when the ſame is ſhewed, without bringing a Writ 
out of the Chancery unto the Juſtices, which is called & ermittat, 
Oe. for which ſee M. 33 II. 6. in Title Fines, And the Form of the Writ 
of Ad quod dammnum is ſuch: | 

Rex Eſchaetori, &c. Præcipimus, Ec. inquiſit” fi fit ad damnum vel 
prejudicium, &c. Si concedamns I. quod ipſe de manerio ſuo de N. cum per. 
tinent* quod de nobis tenetur in capite, ut dicitur, feoffare poſſit P. bavendyn 
S tenendum ſibi & hœredibus ſuis de nobis & heredivus noſtris, per ſervinia 
inde debita & conſueta in perpetuum, necne. Et fi fit ad dammum vel pre- 
judicium noſtrum aut aliorum, c. Et quod præjudicium aliorum, & quorum, 
& qualiter, & quomodo. Et fi mauerium prædidtꝰ teneatur de nobis in Ci. 
pite, ut pra didtum eſt, an de alio. Et ft de nobis, tunc per quod ſervitiun, 
qualiter, & quomodo, & quantum p rædid“ manerium valeat per annum in 
omnibus exitibus juxta verum valorem ejuſdem. Et ſiquæ terre & tenement; 
remaneant eidem I. ultra manerium prædict', tune que terre & tenementa, 


S ubi, & de quo, vel de quibus teneautur, utrum videlicet de nobis, au d. 


alio, & fi de nobis, tunc per quod ſervitium, & qualiter, & quomodo. Et | 
de alio, tunc de quo, vel de quibus, & per quod ſervitium, & qualiter, & 
quomodo, & quantum valeaut per annum in omnibus exitibus. Et inguiſtii 
nem inde diſtincte & aperte, Ec. 

And if the King will grant a Licenſe unto his Tenant who holdeth of 
him 772 Capite to alien unto another in Fee, and to take back an Eſtate 
unto him and his Wife, and unto the Heirs of their two Bodies begot- 
ten, from the ſame Alience; and for Default of ſuch Iſſue, the Re- 
mainder unto another in Fee-tail ; and for Default of ſuch Iſſue, the Re- 
mainder to the right Heirs of the firſt Donee, he in that Caſe ſhall have 
a Writ of Ad quod damnum, Ec. to enquire, Oc. and yet ſuch Writs are 
not uſed to be granted upon ſuch Licenſe. | | 

There is another Writ in the Regiſter, that if the King's Tenant 
doth alien his Lands, of which a Woman holdeth Part in Dower for 
Term of her Life, and another holdeth other Parcel thereof for Tern 
of her Life, and he himſelf holdeth the Reſidue in Fee: Now he ſhall 
have a Writ of Ad quod damnum, rehearſing all the Eſtates and Licenſe: 


If the King granteth Lands to one for Life, and afterwards granteth 5 


the Reverſion to D. in Fee, and then D. dieth, and his Heir granteti 
the Reverſion to R. and in Fee, and afterwards R. and /7. grant the 
Reverſion to M. for Life, and all thoſe Grants are made without Li- 
cenſe, and afterwards M. ſucth to have a Licenſe, that ſhe may ent*! 
after the Death of the firſt Tenant for Life; ſhe ſhall firſt have a Mt 
of Ad quod danin'm, to enquire, Ec. and the Writ ſhall be ſuch: _ 
Rex dilefo Clerico ſuo F. de C. Eſchaet' ſuo in Comitat' C. ſaluten. 
Supplicavit nol is M. ut cum A. dudum conceſſiſſet quod unum meſſnagitm c 
pertinent” in N. quod de nobis teuctur in capite, ut dicitur, & qrod 1. & l 
uxor ejus tenent ad vitam ipſius B. ex dimifſione prediff A. quod etiam y 
mortem ipſius B. ad prefat' A. & bered ſuos reverti deberet poſt more" 
ejuſdem B. D. & bered ſuis reniaueret, ac F. filius & bares ipſius D. , 


pi 


Writ of Ad quod damnum. 


pins couceſſt quod meſuagium prædictum cum pertin', quod ad ipſum F. & hæred 
ſus ratione conceſſionis & attornamenti ſibi in bac parte fact“ poſt mort 
eie B. reverti deberct, poſt mortem ipſius B. R. & W. & ber ſus 
remaneret, iidemque R. & W. conceſſiſſent, quod meſ. prædic cum pertin 
quod ad ipſos R. W. & hbered ſuos ration” couceſſ. & attorn' prædict' ſibi 
de præmiſſ. fa# poſt mortem ipſius B. reverti debet, poſt mortem ejuſdem B. 
pref. M. ad totam vitam ſuam remaner', ita quod poſt mortem ipſius M. mef. 
111d cum pertin* poſt mortem ipſius B. K. & hered' inſius K. remaneret, licen- 
a noſtra ſuper hoc non obtenta, Velimus concedere eidem M. quod ipſa meſ. 
Hud cum pertin* poſt mortem ipſius B. ingredi poſſit teuere ad totam vitam 
ſuam de nobis & heredibus noſtris per ſervitia inde debita & conſueta, ita 
avod poſt mortem ipſius M. prædict“ meſ. cum pertiu' prafat” K. & heredibus 
1p/ins K. remaneat, tenend* de nobis & h red noftris per ſervitium ſupradie® 
in perpetuum: Nos per vos certiorari volentes, fi abſque damno & præjudicio 
woſtri aut alterins cujuſcungue ſupplicationi præd' annuer valeamus in bac 
parte, vobis mandamus quod per ſacramentum, Eg. (ut ſupra uſque ibi) aut 
gliorum, fi concedamus prefat” M. quod ipſa meſuag* predict” cum pertin' poſt 
_—_ ipſins B. ingredi & tenere poſſit in forma prædicta, necne. Et ſi, &c, 

ut ſupra). | 

f . by that it appeareth that an Ad quod damnum ſhall be awarded, 
where the King granteth a Licenſe unto one for to enter into the Land, 
which Land the King might grant for a Fine for Alienation. And alſo 
it doth appear by that Writ, that a Clerk and a Chaplain was then Eſ- 
cheator of the County. 

(And if B. the King's Tenant doth alien to A. in Fee, and afterwards 
A. giveth back the ſame Lands to the ſame B. and C. his Wife in Tail, 
and then A. dieth, and then B. dieth without Heir of his Body, and 
afterwards D. Brother and Heir of A. doth releaſe all his Right in the 
Land unto C. who was the Wife of B. in Fee without the King's Li- 
cenſe, if the King will pardon that Treſpaſs for making of that Releaſe, 
a Writ of Ad quod damnum ſhall be awarded to enquire what Damage or 
Prejudice the ſame ſhall be to the King, and the Writ appeareth in the 
Regiſter ; bur ſuch Writs are not uſed to be ſued forth at this Day, but 
ſuch Pardons are allowed for the Tertenant, without any ſuch Writ of 
Aq quod damnum, Ec. But yet if the King be damnified by any ſuch 
Pardon, in any Point whereof he had Notice; whether the ſame ſhall 
make void the Pardon or not, Cure. | 

And if the King will grant to one to make a Ditch of a certain Length, 
in his own Land, next to the King's Pond adjoining, to draw the Wa- 
ter from the Pool by the Ditch to his Mill, rendring yearly to the King 
and his Heirs a certain Rent, a Writ of Ad quod damnum ſhall be award- 
ed for to enquire what Damage the ſame ſhall be to the King, and the 
\\rir ſhall recite the Grant, and the Rent reſerved. 

And if there be an antient 'Trench or Ditch coming from the Sea, by 
wich Boats and Veſſels uſe to paſs to the Town, if the ſame be ſtopped 
mn any Part by Outragiouſneſs of the Sea, and a Man will ſue to the 
tung to make a new Trench, and to ſtop the antient Trench, Ec. they 

Uuusz ought 
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ought firſt ro ſue a Writ of Ad quod damnum, to enquire what Damage 
it will be to the King or others. 


And if the King will grant to any City the Aſſiſe of Bread and Beer, P 


and the Keeping of Weights and Meaſures, an Ad quod damnum ſhall be 
firſt awarded, and when the ſame is certified, Ec. then to make the 
Grant. | 

And it appeareth by the Regiſter, that upon every Grant to be made 
by the King, of Lands, Tenements, Liberties, or other Things, that 3 
Writ of Ad quod damnum ſhall be firſt directed to the Eſcheator, to 
enquire what Damage it will be to (a) the King or others; and in thoſe 
Writs in the Regiſter, appear notable Forms of Grants made in diyerz 
Manners; for in every Writ the Manner of the King's Grant, and the 
Effect thereof is ſpecified and recited in the Writ of Ad quod damn, 


And if a Man will give Lands unto the King in Fee, unto the In. 4 


tent that the King ſhall give them to a religious Houſe, yet a Writ of 


Ad quod damnum ſhall be directed to the Eſcheator to enquire what Da- 
mage that ſhall be to the King, or others, if the King ſhould accept 
thereof, and give the ſame to the religious Houſe. 


And if the King ſeiſeth Lands aliened in Mortmain, and afterwards 


will give them again to the Abbot, Ec. in Fee, yet a Writ of 47 2 
damuum ſhall be awarded, to enquire to whoſe Damage it ſhall be, 6. 
And ſo if an Abbot purchaſeth Lands without Licenſe, and after- 
wards the King will pardon him for the Purchaſe, and grant that he 
may retain and keep the Lands, yet an Ad quod damnum ſhall iſſue to 
enquire, Oc. | 

And if the King's Tenant doth alien without Licenſe, for which the 
King ſeiſeth the Lands: If the King will reſtore the Lands, and pardon 
the Treſpaſs, yet the Writ of Ad quod dammnum ſhall iſſue forth to en- 
auire what Damage it is to the King, if he make ſuch Grant ; but that 
is not in ule at this Day; but to pay a Fine, and upon the Licenſe to 
enter, without ſuing ſuch Writ. 

If the King be Lord, and there be Meſne and Tenant, and the Te- 
nant holdeth of the Meſne by Homage and 20 s. and the Meſne holdeth 
of the King 772 Capite, and afterwards the Meſne doth releaſe unto the 


Tenant the 20s. to hold to him and his Heirs by Homage, and : 
Penny, without the King's Licenſe, the King may ſeiſe thoſe Service; 
and if he will by his Grant make Reſtitution to the Tenant Paravail, an 


Ad quod damnum ſhall be granted, to enquire to whoſe Damage, Ec. 


And it appeareth by the Regiſter, that if the King's Tenant doth in-D 


trude after the Death of his Anceſtor, without ſuing his Livery, if the 
King will pardon the Intruſion, yet a Writ of Ad quod dammum hal 


iſſue to enquire to whoſe Damage the King's Pardon ſhall be, Ec. 


(a) Note ; If the King grants Liberties; by the Patentee in the mean Time, 2 


as a Market, Fair, &c. to the King's Nu- 11 H. 4. 5. See 16 E. 3. Grants 53. 
ſance, after the King has loſt any Profit, Libertics the King may grant, 

he may have a Scire facias, and repeal the 230. 

Patent, and recover all the Profits taken 


4 


de fe. 


2 " Go” Ws * ww x a" — 
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E If a Foreſter of the King's Foreſts, who holdeth his Office of the 
King, granteth the ſame to another, he ought to have the King's Li- 
cenſe ; and before ſuch Licenſe ſhall be granted, a Writ of Ad quod 
damnum ſhall iſſue, what Damage ſuch Licenſe ſhall be to the King. 
And ſo if the King will licenſe one to cut down his Trees or his 
Wood in his Foreſt, and to make Aſſart of the Wood, or to put it to 
Tillage, a Writ of Ad quod dainuum ſhall be awarded, as appeareth by 
the Regiſter. 

G And if the King will grant Parcel of his Waſte within his Foreſt to 
another in Fee, rendring Rent, and that the Feoffee may encloſe the 
ſame with a Hedge or a Ditch, Sc. a Writ of Ad quod damnum ſhall 
be awarded, to enquire to what Damage of the King or others the ſaid 
Grant ſhall be. 

And if he will leaſe the ſame for Years, rendring Rent, a Writ of 
Ad quod damnum ſhall be awarded to the Keeper of the Foreſt, to what 
Damage of the King or of his Foreſt the ſame ſhall be. 

And if the King will grant Part of his Free Chaſe to one in Fee ren- 
dring Rent, and that he may encloſe the ſame with Hedge and Ditch, 
Sc. a Commiſſion ſhall be directed to certain Perſons, to enquire what 
Damage to the King or others the ſame ſhall be, Sc. and thereupon a 
Writ ſhall be directed to return the Enqueſt and Panel before the Com- 
miſſioners at a certain Day aſſigned by the Commiſſioners; and the 
Commiſſioners ſhall make a Precept to the Sheriff to do the ſame, and 

to return them at the Day appointed by them by their Precept. 

H And now it (a) appeareth by thoſe Words in the Regiſter, that in 
antient Times, upon every Grant, Leaſe, Releaſe, Confirmation or 

Licenſe to be made by the King, that firſt a Writ of Ad quod damnum 

was to be awarded, to enquire of the whole 'Truth and every Circum- 

ſtance thereof, and what Damage or Prejudice the King ſhould have by 
the ſame; and upon ſuch Inquiſition, certified and returned, to make 
the Grants, Releaſes, Confirmations, 6r Licenſes. 


But now the Experience is contrary, but in the Patents of Grants of 
Licenſe, they put in the End theſe Words, 

Et hoc abſque aliquo Brevi de Ad quod damnum, ſeu aliquibus aliis Brevi- 
bas ſive inquiſitionibus aut mandatis — inde babend' fiend” aut proſequend”, 
Oc. 

But in Patents of Licenſes, or in a Patent of Releaſe or Confirma- 
tion made by the King, theſe Words, abſqre aliquo Brevi de Ad quod 
damnums, are not in thoſe Patents of Releaſes or Confirmations : But 
yet by Reaſon of the antient Courſe and Form of the Regiſter, it 
ſeemeth that the Patents were the better if theſe Words, Et hoc abſque 
alio Brevi de Ad quod damnum, were put into the Patents. ure of the 


Rigour of the Law, what ſhall be done in thoſe Caſes where the Patents 
want thoſe Words, Oc. 
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(a) See 2 E. 3.6. 16 E. 3. Brief 651, ther Perſons are prejudiced ; the Ring is 
Grants 53. That if a Patent of Liberties ſuppoſed to be deceived, and the Patent 


be made without Inquiry by Ad quod dam- ſhall be repealed in à Scire facias. 
v, by Grant whereof the Intereſts of o- 


Writ of being quit of Toll 


| | Bing Writ to be quit of Toll lieth, where the Citizens or Burgef. | 
ſes of any City or Borough have been quit of (a) Toll throughout 
the Realm by Grants of the King's Progenitors, or by Preſcription ; then 
if the ſaid Citizens, or any Man of the {aid Cities or Boroughs, come 
with their Merchandiſes unto any Fair or Market, and there ſell them, 
or buy any Merchandiſe, if the King's Officer will demand Toll of them 


againſt the King's Charter, or againſt the Uſage or Cuſtom, then they r 
may ſue forth and have ſuch Writ: Viz. 
3 7 3 . 
{227.] (b) Rex Ballivis ſuis de I. ſalut'. Cum per Chart' noſtram conceſſerinn; 
Burgenſ. Lil noftra de S. quod ipſi & eorum bœred ac ſucceſſ. Burgenſ. ejuſdem 
Ville, imperpetuum fint quiet de Toloneo per totum regnum noſtrum & pote- 
ftatem noſtram ; vobis præcipimus, quod ipſos Burgenſes de Toloneo vobis in villa 
uoſtra præd preſtando quictos efſe permittatis, juxta tenorem chartæ niſtre 
prædict ipſos contra tenorem ejuſdem non moleſtant* in aliquo ſeu gravantes, 
Teſte, Oc. a ; ; 

And upon that he may have an Alias, a Pluries, and Attachment A | 
againſt the Bailiffs, or thoſe that do grieve him againſt the Form of the 
Charter: And the Pluries is returnable in the King's Bench, or in the , 
Common Pleas, at the Will of him who would have it. And in 7 
that Writ ſhall be the Clauſe, Vel cauſam nobis ſiguifices. 2 

And if the Grant to be quit of Toll be of the Grant of the King“ a 
Progenitors; then the Form of the Writ is ſuch : 7 

Rex Ballivis I. de E. ſalutem. Cum inter ceteras libertat” Burgenſib:s i 

(c) ville noſtræ de C. per Chartas progenitorum noſtrorum quondam Regum a 
Angl 60 

; | £ 

(a) See 30 E. 3. 15. where is a Writ (e) Note; Toll-traverſe may be by Pre- c| 
againſt the King's Bailiffs, and common ſcription or Grant; but Toll-through can- b. 
Farmers in taking Toll, Sc. For taking not be by either Grant or Preſcription. ' 
and detaining of Goods, Sc. contrary to 22 A. 58. 20 E. 3. Toll 3. Note; Toll- t 
the Law and Cuſtom of the Realm, to the through is in the Highway, but Toll-tra- th 
Wrong and Deſpight of the King, and verſe is for paſſing over another s Land; ai 
Prejudice of his Farm, and to the Da- yet it ſeems if a Highway be in a City or 
mage of the Plaintiff, 2 Toll-through may be there by Pre. 

Note; The Preſcription ought to be in ſcription. 5 H. 7. 10. 15 H. 4. 15. and to 
the Affirmative, viz. to be quit of Toll, Pontage, Murage or Ferry, may be de- WI 
and not that he had not paid Toll. 14 H. manded in a Highway by the King's Grant, 
6. 12. bur not in a private Way, 13 H. 4 15. 40 KY 

(b) Toll-traverſe lies in Preſcription, ſee there that the King may grant Iro, 
but not Toll through; for it is an Oppreſ- nage, and good: And note; every ve" an 

Office ouphr to be proclaimed, us well as fan 


ſion of the People. 22 Af. 58. yet ſee a 
common Perſon may preſcribe fr Toll- 
through, if he ſhews a reaſonable Cauſe, 


and prove that the Country has a Recom- . 


pence. 14 E. 3. Bar. 275. 5 H. J. 10. and 
ſo the King may preſcribe for 'Toll-thro' ; 
Quere, if without ſhewing Cauſe. 11 H. 6. 
39. vide infra. 


granted, [Lid. 

Note, If the King grants to one fo be 

uit of Toll, this does not extend to Cu- 
3 as it ſeems; nor is it any Bar (03 
Demand of Toll, by them who have Toll 
by a prior Grant made to them. 39 E. 
13. Sec 18 E. 1. Lib. Parl. 10. 


Writ of being quit of Toll. 


Angl' conceſſas, conceſſum ſit eiſdem, quod ipſi & heredes ſui imperpet fint 
quieti de Toloneo per totum Regnum noſtrum, quas quidem Chartas per Char- 
tam noſtram jam confirmavimus, & inſuper conceſſimus eiſdem, quod licet ipfi 
aliqua vel aliquibus Libertatum & Quietantiarum in eiſdem Chartis content” 
hacienus plene uſi non fuerint, ipſe tamen, hæred & ſucceſſores ſui Liberta- 
tibus E9 Quietantiis præd & earum qualibet de cætero, 2 inquetatione 
vel impedimento, gaudeant & utantur; Vobis præcipimus, c. 
But that laſt Clauſe ſhall not be in the Writ, if the King have not 
made ſuch Confirmation to them. And upon that he may have an Alias, 
and a Pluries, and Attachment, if Need be, againſt thoſe who take 
the Toll, Sc. 
D And the like Writ may be for thoſe who ought to be quit of Murage, 
Pontage, Picage, Laſtage, Paſſage and the like, if they be grieved or 
diſturbed. 

And it appeareth in the Regiſter, that King Edward che Firſt did 
grant unto Merchants, Strangers and Aliens, that they ſhould be quit of 
Murage, Pannage and Pontage, Sc. If they were grieved and diſturbed 
for the ſame, they ſhould have ſuch Writ, v7z. | 

Rex Colletoribus muragii, pannagit & pontagii in villa de S. ſalut'. Cum 
pro pra ſtationibus & cuſtum* nobis per Mercat' extraneos & alienigenas de 
bonis & mercimoniis ſuis infra reguum noſtrum adduttis, per Chart celebris 
memorie Domini Edvardi, quondam Regis Angliæ, avi noſtri quam inſpexi- 
mus, conceſſum ſit eiſdem, quod ſi ipſi ſalvo & ſecure in regnum E poteſtatem 
noſtram veniant cum merchandiſis ſits quvuſcunque, de muragio, pannagio & 
pontagio liberi & quieti, prout in Charta prædict' plenius continet'; Vobis 
mandamus quod B. & ſocios ſuos Mercator” de Societat', Sc. alienigenas, 
de muragio, pannagio & pontagio, in Villa prædict' præſtand quietos eſſe per- 
mitt', juxta tenorem Chart pred”, ipſos cout' tenorem ejuſdem non moleſtantes 
in aliquo ſeu gravantes; & Diſiriclion', fi eis ea occaſione ſeceritis, ſine 
dilatione relaxetis eiſdem; & fi quid ab eis a xx die Auguſti, anno, Ec. ea 
occaſione levaveritis, id eis ſine dilatione reftituatis. Teſte, Ec. 

E And if any City or Borough ought to be quit of Toll for the Mer- 
chandiſes which they buy in another Town or Place, if any of them 
be compelled to pay Toll, all the Corporation may bring the Writ by 
the Name of their Corporation, and may have an Alias and Attachment 
thereupon, if Need be, with theſe Words at the End of the Writ, Et 
diſtrid ionem, fi quam eis ea occaſione fecerit, Ec. as before. 
And the like Writ a Man may have againſt thoſe who will compel him 
to pay a certain Sum of Money towards Reparation of any Bridge, of 
which he ought to be quitted. 

And it appeareth by the Regiſter, that ſpiritual and religious Perſons 
ought to be quit of Toll, Cuſtoms, Murage, Pontage and Pannage, 
and of the like, for their Goods; and if they be trowled to pay the 
dame, they ſhall have ſuch Writ ; 

/ Rex 
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Rex Ballivis ſuis de B. ſalut . Cum perſons Eccleſiaſticæ, ſecundum con- 
fuetudinem hacten in regno noſtro uſitatam & approbatam (a) ad Toloneym 
Pannagium & Muragium de bonts ſuis Eccleſiaſticis alicubi in eodem _ 
preſftand* nullaten teneant* ; vobis præcipimus, quod R. Perſonam E ccleſiæ de 
E. ad Toloneum, Pannagium vel Muragium de bonis ſuis Eccleſiaſticis vobig 
in VilP noſtra prædict' præſtaud non diſtringatis, contra conſuetud predi®, 
dum _ Merchandiſas aliquas non exerceat de eiſdem, & Diſtriftioney 7 

uam, Oc. 

, But Herle Juſtice ſaid, that theſe Words Dum Merchandiſas aliquas, 
Oc. were of no Effect, becauſe, ” his Opinion, they are acquit of all 
Things, altho* they do merchandiſe: But now the Statute of H. 8. 3; 
that they ſhal not merchandiſe. | | 

And anot'ier Form of Writ for ſpiritual Perſons is in this Form. 

Cum ſecundum conſuetud, Ec. obtentam, perſone Eccleſiaſtice ad Jolone- 
um aliquod ſeu akam Cuſtumam de bonis ſuis Eccleſiaſticis, vel de aliis pro 
ſuſtentatione ſua emptis, præſtare non debeant ; vobis pracipimus, quod A, 
Perſon”, &c. ad Toloneum aliquod vel aliam Cuſtumam de bonis ſuis Eccleſ, 
aſticis venditis, ſeu de aliis pro ſuſtentat” ſua exempt” nullatenus diſtringatis, 
contra conſ. prd & Diſtrict', &c. ut ſupra. 

By which Writs it appeareth how ſpiritual Perſons ſhall be diſcharged x 
of thoſe Tolls, and Impoſitions, and Exactions for their Goods which 
they ſell or buy for their Suſtenance, Ec. 

Tenants of antient Demeſne by the Cuſtom of the Realm ought to: 
be quit of Toll, Ec. in every Market, Fair, Town or City throughout 
the Realm; and upon that every one of them may ſue to have Letters 
Patent under the King's Seal, to all the King's Officers, and to Mayors, 
Bailiffs, Oc. and the Form of the Patent is ſuch : 

Rex univerſis Bal & miniſtris ubicungque infra regnum uoſtrum Angl' ca- 

 fittutis ſal”, Cum ſecundum conſ. Ec. (ut ſupra per totum reguum noſtrum) 
Vobis mandamus, quod homines de manerio noſtro de S. ſi id Maner de anti- 
quo Dominico Corone Angl ſit, ad Toloneum wvobis, Ec. juxta conſ. prædid 

& Diſtriftion* fi, Ec. In cujus, Oc. Teſte, Ec. 

And alſo the Tenants of antient Demeſne may have a Writ directed to 
the Bailiffs, or Mayor, or others who will compel them to pay Toll, 
=> they ſuffer them to go quit, Sc. and the Form of the Writ is 
uch : 

Rex Ballivis A. de I. ſalutem. Cum ſecundum conſuetudinem regri 
noſtri hactenus obtentam approbatam, homines & Tenentes de anti 
Dominico Coronæ Angliæ quieti ſint & eſſe debeant a preftatione Tolone! per 
totum regnum noſtrum, vos nihilominus homines & Tenentes de manerio de S. 
quod eft de antique Dominico Corone Angliz, ut dic', ad Toloneum v015 de 
bon” & rebus ſuis in eadem Villa preſftand' gravit” diſtringit', & ipſos ea d- 
caſione multipliciter iuquietatis, minis juſte, ad grave dampuum ipforum le- 

iuinun 


(a) See Rot. Part. 8 E. 2. M. 4. ſuter Pe- vandi ſtudio Mercaturas exerceant ſoloant i» * 
$ition Decan' S Catitul Lincoln efſe quiet de Paviagium prout decet 
Pavjagio. Reſp quod  ipſi vel Famuli ſui ju- | 
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minum e Tenent® & contra conſ. prædidt, ſicut ex querela ſua accipimus; & 
auia eiſdem hominibus & Tenentibus injuriari nolumus in bac parte, vobis 
precipimus, quod ſi ita eſt, tunc hujuſmodi Diſtrictionibiis & inguietationibus 
eiſdem hominibus 69 tenentibus ea occaſione de cœtero inferendis deſiſtentes, 
ipſos de bujuſmodi Tuloneo vobis de Louis & rehus ſuis prædici #n eadem 
Villa prejiand* quietos eſſe permittatis, juxta conſuctudinem predict & Di- 
friftionem, fi quam, c. : . 

And by the Writ aforeſaid it doth appear, that Tenants in antient 
Demeſne ſhall be quitted of Toll, as well thoſe 'Tenants who hold of 
the Manor which is antient Demeſne, which is in the Seiſin, or the Poſ- 
ſeſſion of another Man, than of the King, as the Tenants of antient 
Demeſne, which hold of the Manor in antient Demeſne, which is in the 
King's Hands and Poſſeſſion. 

And it appeareth alſo that they ſhall be quit of Toll for their Goods 
and Chattels which they merchandiſe with others, as well as for their 
other Goods; for the Writ is general, pro bonis & rebus ſuis. 

And it appeareth that that Writ may be ſued by all the Tenants, as a 
Writ of Mouſtraverunt ſhall be ſued ; and alſo that every particular Per- 
ſon who is grieved may ſue forth the Writ if he will. 

And alſo the Lord (a) in antient Demeſne himſelf ſhall be as well 
acquitted of Toll throughout the Realm as the Tenants in antient De- 
meſne ſhall be; and that appeareth by the Regiſter, of an Attachment 
ſued by the Lord of the Manor in antient Demeſne againſt the Bailiffs 
of C. becauſe they took Toll of him. And they ſhall not be only quit 
of 'Toll, but alſo of Pontage, Paſſage and the like. 

And alſo they ſhall not be contributory to the Expences of the 

Knights in Parliament; and if the Sheriff will diſtrain them, or any of 
them, to be contributary for their Lands in antient Demeſne, then they 
may ſue forth a Writ directed to the Sheriff, that he do not compel 
them to be contributary to the Expences of the Knights, c. Command- 
ing them in the ſame Writ, that if they do diſtrain them, or any of 
them, that they re-deliver the Diſtreſs, Sc. And the Writ maß be ſued 
by all together, as a Monftraver:nt ſhall be directed unto the Sheriff, or 
by any of them who are diſtrained. 

And Tenants at Will within antient Demeſne ſhall be diſcharged of 
Toll, as well as the free Tenants, or Tenants for Term of Life, or for 
Term of Years of Lands in antient Demeſne, ſhall be diſcharged of 
Toll for their Goods, Ec. 9 H.6. 14. 

E And (b) ſee H. that a Tenant in antient Demeſne may merchan- 
diſe, buy and ſell, and ſhall not pay Toll: And the ſame agreeth "_ 

| 1 | the 


(a) Nie; It does not appear by this Aſportavie void): The Plaintiff Counts, 
Wrir, what was antient Demeſne. Sce Re- that the Defendant had bought twelve 
ter 260. accordant, N. B 2 Lutw. 1145, Bcaſts in his Market, and that he came 
1146. the next Market in the next Week, and 

d) The Caſe, 7 II. 4. 44. In Treſpaſs ſold fix of the Beaſts (Oxen), and the o- 
aint A. Quod Telonium aſportavit, & illiud ther fix at à Fair there held, at the Feaſt 
{ ivere re uſavit, (it was held that the Writ of, Sc. Defendant pleads that he is a Te- 
was good, and the nirſt Words as to the nant of antient Demeſne, Sc. and me — 

thole 
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the Regiſter. But 7.9 H. 6. it is holden that they ſhall not pay Toll of 
Things coming of their Tenements within antient Demeſne, nor for 
Things bought for their Suſtenance, Ec. but for other Things it is a 
19H. 6. 66, Queſtion : But foraſmuch as they ſhall be quit of Pontage, Murage, and 
Newton. Paſſage, I conceive that they ſhall be quit of Toll generally, although 
they do merchandiſe with their Goods. And the Toll ought always to 
be paid by the Buyer, and not by the Seller: If it be not by ſome ſpe. 
cial Cuſtom, Oc. 
And the Villains of Lords who come to Parliament ſhall not be Con- 
tributaries to the Expences of the Knights of the Counties who come 
[229.] to the Parliament; but the Lords ſhall have Letters in their own Names, 
directed to the Sheriff, commanding him that he do not diſtrain their 
Villains to be contributary to thoſe Expences of the Knights, and if he 
hath diſtrained them, to deliver the ſame to the ſaid Villains. 
And it ſeemeth reaſonable that the Villain may, if he will, ſue the 
Writ, as well as the Lord, Sc. which Writs do appear amongſt the 
Writs to be quit of Toll. 
And alſo Chaplains who are Maſters of the Chancery, who are At. 3 
tendants at Parliaments, ſhall not be contributary by Reaſon of their 
Benefices unto the Expences of Proctors made for the Clergy who come 
to the Parliament; and if they be, they ſhall have a Writ to the Arch. 
deacon and his Officers, commanding them for to diſcharge them, and 
upon that they may have an Alias, and a Pluries, and Attachment 
againſt them; and the Writ is ſuch : 45 
Rex Archidiacono Midd' & ejus Offic* ac eorum Commiſſar” ſalut'. Cin 
in Parliamento noſtro apud Weſtmonaſterium anno regni noſtri quarto con- 
, vocato, per Nos, & per Prælatos, Comites, Barones, & totum Concilium to- 
ſtrum, ibidem concord fuiſſet, quod Clerici noſtri de Cancellar* beneficiati, in 
Parliamentis, Conciliis & Tractatibus noſtris, ad obſequendum nobis & pcpul 
regni noſtri perſonaliter exiſtent', ad contribuendum ration Benefic* ſuorum ex- 
penſ. Procuratorum de Clero aliquarum Diœc' ad hujuſmodi Parliaments, 
Concilia & Trafatus de mandato noftro venientium, dum in eiſdem preſentes 
forent, eſſent quieti: Nos Concordiam predie® illeſam in omnibus, maxine 
cum expenſ. predic” propter abſentiam illorum qui dictis Parliaments, Es. 
non interfuer”, preftent, volentes obſervari, Vobis mandamus, quod T. Perſc- 
nam Eccleſ. de N. Lond' Diec', qui Cleric” de Cancell' noſtra eft, & qu in 
Parliamento noſtro apud Weſtmon' ultimo tento in obſequio noſtro & communie 
tar populi regni noſtri preſens fuit, ad contribuendum rations _— 
pradi: 


thoſe Tenants have been free to buy and againſt him, he became Nonſuit : So that 
ſell Beaſts for manuring their Lands, c. it ſeems, for Things bought for their Sul- 
without Toll, Sec. Time out of Mind, tenance, or manuring their Lands, or 
and that he bought ut ſupra, and ſome he concerning Husbandry, they are diſchar- 
uſed ſor manuring his Land, and ſome he ged, bur not to merchandiſe ; and the 
put to Paſture to make Graſes, and after Merchandiſee of theſe is different from 
convenient Time ſold them, & The other Merchandiſe. Sec 9 H. 6. 15: and 
Plaintiff offers to aver, that he bought 66. 3 E. 3. (Tll) 138. ; 

the Beaſts to re-ſell them, and that he See Goods of the Vendor diſtrained for 
re-ſold them ut ſupra; the Defendant de- Toll, 20 E. 3. Avowry 129. Sce 9 H. C 
murs; but the Opinion of the Court being 45. 
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predif? expenſ. Procuratorum qui ad dium Parliamentum pro clero dict ę 
Diæceſ. vener”, ſeu aliorum Procuratorum qui ad alia Parliamenta, Ec. per 
nos nunc tenenda venire conting, dum hujuſmodi obſequiis intenderit, nullate- 
nus compellatꝰ ſeu per miniſtros veſtros aliqualit” compelli permit”, ſed ipſum de 
expenſ. bujuſmodi quietum eſſe faciat' juxta Concordiam ſupradi® ; & ſi quid 
ab eo ea occaſione levatum fuerit, id ei ſine dilatione reſtituat', necnon Proceſ= 
ſibus, ſiqui ad Cenſuras Eccleſiaſticas contra ipſum ex cauſa pred facti fue- 
rint, ſuperſederi, & ſentent”, ſigque in ipſum fulminata fuerit, ſine dilatione 


revocari faciatis. Teſte, Ec. 


Cure for that Statute: And by that appeareth, that the Parliament 
may bind the Clergy by the Acts and Statutes made in Parliament. 


(a) Writ de Libertatibus allocandis. 


"17 


E Writ de Libertatibus allocandis lieth where any Citizen or Bur- 
eſs, or other Man, is impleaded before the King's Juſtices, Ju- 


ſtices Errant, or Juſtices of the Foreſt, and he claimeth and pleadeth 


any Grant of Liberty made * him by the King, or unto any City 
X X 2 | 


(a) De Libertatibus allocandis. 


Note; Liberties may be allowed in the 
Time of the King who granted them, 
without any Writ of Allowance. See 2 U. 
5. 4- 34 H. 6. 54. ForAllowance of Liber- 
ties, ſce 14 H. 6. 12. | 

If the King grants Conuſance of Pleas, 
or to be diſcharged from ſerving on Juries, 
©, he ſhall have no Advantage of it, 
without ſhewing it in Allowance. 3g E. 3. 


15. 
What Liberties the King may grant. 


Regularly, he cannot grant ſuch Liber- 
ties as are prejudicial to the Subject, with- 
out the Aſſent of Parliament: Note the 
Cale of Fohn Marſhall; viz. The King 
granted to one F. S. the Meaſuring of 
Cloths, Canvas, Sc. bought and ſold in 
L. as well between others, as between Ci- 
tizen and Citizen, for a certain Sum, &*#c, 
7. F. dies, the King grants the ſame Office 
to F. M. and a Writ iſſued to the Mayor 
and Sheriffs of London to receive him; and 
at the Sicut alias it was returned, that 
there was not any ſuch Office in the City, 
e. and ſome for the King ſurmiſed the 
Contrary ; whereupon a Pluries and an At- 
chment iſſucd, and on the Return, the 


2 


or 


Matter aforeſaid was ſhewn to the Court, 


Sec. And it was reſolved, (1.) That foral- 


much as the ſaid Officer was a Charge to 
the Subject, for he took certain Fees from 
the People, (where they had an Aulnuger 
before) That as the firſt Grant was void, 
and that what he took was Extortion, and 
not as an Officer; ſo on the new Patent to 
F. M. the Mayor might well return that 
there was not any ſuch Office. Ratio. For 
if the Mayor and Sheriffs could not make 
ſuch Return, they would be eſtopped b 

their Admittance, to ſay it afterwards, al- 
though ſuch Admittance by the Mayor und 
Sheriffs ſhould not work any Prejudice to 
another. And ſo there is a Diverſity, 
when the Office granted by the King has 
an Intereſt or Charge, by Reaſon of the 
Matter or Thing granted, there they may 


return the Matter, c. although it goes 


in Bar of the King's Title; contra if the 
Officer hath nothing to do with the Matter, 
but only as Officer, without 3 tho 
Subject; and accordingly it was adjudged : 
And 'twas then ſaid by Gaſcoign, that the 
King may charge his People, without Aſ- 
ſent of the Commons, in a Thing that is 
for the Good or Profit of the People; as 
he may grant Pontage, Murage, or a Fer- 
ry; But if the King grants Murage to 
ſuch a Town, where I and my Tenants 
have Paſſage through the Town ; _— 

ome 
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or Borough whereof he is a Burgeſs, and the Juſtices do delay to allow 
that Liberty; then he who is ſo delayed by the ſaid Juſtices, may ſue 
forth ſuch Writ directed to the Juſtices, commanding them to allow 
the ſame; and the Writ is ſuch: 

Rex Fuſticiar ſurs de Banco ſalutem. Quia Burgenſ. naſtri de N. pe- 
Chartas progenitor” noftror” quond Regum Angl clamant habere diverſas Li- 
bertates, quibus ipſi & anteceſſores ſui Burgenſ. ejuſdem ville a tempore con- 
fectionis Chartarum præd ſemper hactenus uſi ſunt & gaviſi, ſicut dicunt: 


Vobis mandamus quod ipſos Burgenſ. Libertat pred” coram vobis in Banco ut; 


t gandere permittat' juxta tenorem Chartar præd pront eis uti & gauder; 


debent, ipſique & anteceſſores ſui pred” Libertat” illis a _— pred” ſemper 
c. 


bactenus rationabilit uti & gaudere conſueverunt. Teſte, 

And if any do claim a ſpecial Liberty to be impleaded within the 
City or Borough, and not out of the City, then the Writ ſhall be ſpe. 
cial, thus: 

Rex eiſdem, &c. ſalutem. Cum inter cæteras Libertates que ad meliora- 
tionem Ville noſtre de R. per Chartas progenitor” noſtrorum quondam Regum 
Angl' conceſſe ſint Burgenſibus ejuſdem Ville, conceſſum ſit eiſdem, quod ip 
non implacitent ſeu implacitentur alibi quam infra Burgum præd' coram, &. 
ejuſdem Vill de aliquibus tenur intrinſecis, ſeu tranſgr' & contractibus infra 
eund Burgum fattis, prout in Chartis pred* plenius continet', qua quiden 
Libertate iidem Burgenſes & anteceſſores ſui ejuſdem Ville Burgenſ. a ten- 
pore confe® Chartar pred” ſemper hacten' rationabiliter uſi ſunt, ſicut d. 
cunt : Vobis mandamus quod eoſdem Burgenſes Libertate pred” coram Vibis it; 
& gaudere permittat” juxta tenor” Chartar” præd' prout ipſi eis uti debent, 
ipſique & anteceſſor ſui pred? a tempore pred* ſemper hactenus uti & gaider: 
conſuever. Teſte, c. | 

And every one who claimeth any Liberty, and juſtifieth by the ſame 
any Act done by him in any Court before any Manner of Juſtice or ]u- 
ſtices, and the Juſtices will not allow that Liberty, or delay to allo» 
the fame, then he may ſue forth that Writ. And thoſe Writs are of 
ſeveral Forms, as appeareth by the Regiſter, and may be ſued by a 
Body Corporate, or by any ſingle Perſon, as the Caſe ſhall happen, Cc. 
And the Barons of the Cinque Ports may fue forth ſuch Writs, it 
they be delayed to have their Liberties allowed unto them. 

And the like Writ may be ſued to the Juſtices of the Foreſt, com- 
manding them to allow Charters granted to any Perſons, to have Pa- 
ſturc, or to be quit of Pannage there. 


ſome of my Tenants pay the Cuſtom, yet 
I may forbid the Extorting of it. 12 H. 4. 
$7. 13 H.4. 14,15. See the Office of Bro- 
cage, not grantable by the Kirg. 21 E. 4. 
79. Rot. Parl. 13 H. 4. M. 43. 

As to the King's Grant of Tolls, Ss. 
vide ante 227. And note; Every new Of- 
fice ought to be proclaimed as well as 
granted. 13 H. 4. 15. If the King grants 


to one to be quit of Eſcapes, this cannot 
be intended 3 Eſcapes. 3 H. ).— 
The King cannot by his Patent diſcharyc 
one who is bound by Preſcription, to make 
or _ a Bridge; but of Contribution 
to a Bridge he may diſcharge, ut videtwr 
Quere 3 E. 3. Af. 445. but he may dif- 
charge a Fine for it. 37 H. 6. 4. 


Hi 


Writ de Corrodio habendo. 


A HE Writ de Corrodio habendo lieth where the King is the Founder 1 E. 4. 10. 
in the Right of his Crown of any Abbey, (a) or Priory, or other So every 
Religious Houſe. Now of common Right the _ ought to have a prop the. 
Corrody, and a reaſonable Allowance for any of his Vadelets in the be Founder, 
ſame Houſe. And fo of every Biſhoprick in Euglaud and Wales, the and doth 
King ought to have a reaſonable Penſion for his Chaplain, until the (b) non 00s 
Biſhop have promoted him to a convenient Benefice. And the Form —_—_ 8 
; one : 44 
B of the Writ for the Corrody is ſuch : 10 H. 4. 6. E. 3. 24 & 
| 50. Aſſ. 6. 
Vide 21 E. 4. 8. That the King writ for his Vadelet by his Prerogative, by which Br. colleQs, 
that a Founder, common Perſon, ſhall not have a Corrody. | 
14 H. 6. 11. If the King found a Frank-Chapel, he ſhall not have a Corrody, nor Penſion. 


Rex dilectis ſuis in Chriſto Priori & conventui de N. falut*. Volentes di- 
leo vadelicto noſtro de S. ſibi de ſuſtentatione congrua provider, ipſum ad vos 
duximns tranſinittend rogantes quatenus ipſum S. in Domum veſtram pred” 
admittentes, ei talem ſuſtentationem in omnib” qualem P. jam deſunct“ habuit 
dum vixit in eadem miniſtrari, & ei Literas veſtras communi Sigill' Domus 
veſtræ ſignatas, mentionem de hiis que de eadem Domo veſtra ſic percipiet 
facientes, ſibi ſuper hoc fieri & ei liberari fac, pro quo nobis in agend Domui 
veſtræ predict tener volumus ſpecial” in futures; & quid inde ad hunc 
rogatum noſtrum duxeritis faciend nobis reſcribat* per præ ſent portatorem, 
Tote, Oc. | 

There is another Form of Writ, where. the King will write for the 
Servants of his Grandfather or Father thus : 

Rex eiſdem, &c. ſalutem. Attend” grata & laudabilia obſequia que di- 
left” ſerviens noſter A. avo noſtro & nobis hattenus impend', volentes eidem 
A. cui de ſuſtentat* ſua per ipſos avum ſeu patrem moſtrum aut nos nond eff 
provi ſum, de hnjnuſmodt ſuftentatione providere, ut tenemur, ipſum ad vos 
duximus deftinand', rogantes quaten” ipſum A. in Domum veſtram prædic ad- 
m ei talem ſufient”, & in vitu & veſtitu & a neceſſariis qual* R. jam 
deſuud“ habnit, ad mand" dicti avi noſtri de did“ Domo veſtra perci pieud 
miniſtretts, ſibique Literas veſtras patent', &c. (ut ſupra.) 


1 E. 4. 10. 
the Writ 
ought to 
contain the 
King's Title 
to the Cor- 
rody. 


— — r 


2 4 4 
—— — —— 


And 


(a) It ſeems, if the King founds an 


held of the King, as of his Crown ; and 
Abbey to hold of an Honour, he ſhall not 


by Forfeiture ot the Prince of Wales, be- 


have a Corrody. Overe 24 E. z. 72 

(b) This is AE as 3 Biſhop of 
common Right, and cannot be diſcharged 
by Vrefeription. 9 E. 4. 40, c. There 
the Brſhop of St, David's was charged, that 
he had alledze4, (1.) That it was of the 
Foundation of the Prince of ITales, and 
that the Avoidance belonged to the Prin- 
eiyality; whereto 'twas anſwered, that 
before the Conqueſt, that Principality was 


came re anncxed to the Crown, with all 
Patronages of the Biſhoprick. (z.) That 
alrhough the Principality was given to the 
Prince, yet for that the Biſhop had ſued 
the Temporalties out of the Kings hands 
in Chancery, he was chargeable to the 
King. 10 H. 4. 6 

See a Corrody for a Feme in the Priory 
of Bermoniſey. Lib. Parl. E. 1 193. 
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Note; If an Abbey which a common 
Perſon bath cometh to the King by 
Eſcheat ; yet he ſhall not have a 
Corrody, becauſe it is not of his Foun- 
dation. L. 5 E. 5. 118. Br. Corrod. I. 
6. vet the King may have a Corrody 
where he is not Founder, but that is 
by ſpecial Grant. 1 E. 4. 10. 

38 E. 3. Br. Contemp. 5. and 39 H. 
6. 48. If the Abbot will not admit 
the King's Vadelet, he who ought to 
be admitted ſhall recover Damages, 
and not the King, for that the King 
hath only the Preſentation to the 
Corrody, and the Party the Dama- 

es. 

: 44 E. 3. 25. per Knevit, if the 
King and another give Land to erect, 
c the King is Founder, 


Writ de Corrodio habendo. 


And ſo where the King is Founder of an 
Abbey or Priory of Nuns, the King ſhall me 
a Corrody for the Queen's Maidens, or others 
of her Couſins, for whom he pleaſeth for to write 
Sc. But if the King will write unto an Ab. 
bey of Monks, for a Maiden to have a Corrod 
there for her Suſtenance, Ec. It ſeems the {ame 
ſhall not be obeyed, for the Inconveniency there. 
of; nor contrary, if he write to a Nunnery for 
his Vadelet, to have a Corrody there: Ty; 
Quæ re. . 

There is another Form of Writ thus: 

Rex diledtis & fidelibus ſuis Abbati & Conventy; D 
de B. ſalutem. Volentes de gratia noſtra ſpeciali di- 
lecto Vadeleflo noſtro R. prætextu bont ſervitii ſui no- 
bis impenſi & impend cui de ſuſtentat congrua, Gt. 
(ut ſupra.) 


(a) And upon theſe Writs, if the Abbot or Prior will not do 
according as he is directed to do by the Writ, an Alias and a Pluries 
ſhall be awarded, vel cauſam nobis ſignifices ſhall be in the Writ of Pl 
ries, and ſhall be returned unto the King's Bench ; and if he do not 
return the ſame, an Attachment ſhall be awarded againſt the Abbor, 


Prior, or Prioreſs. 


And if the King write 


* 


for ſuch Corrody unto an Abbey or Priory, 


and they grant Parcel of the Corrody unto him for whom the King 


22 E. 4. 17, 18, 19. Huſſey and 
Fairfax. If an Abbot grant to 4. to 
have a Corrody, nibil operatur by the 
Grant: But if he grant a Corrody, 
or ſo much Bread and Ale, Sc. it is 
a good Grant of thoſe Things, but 
it is no Corrody, but a Profit ; for 
every Corrody hath his Beginning by 
the Founderſhip. | 


writeth, but not all, nor ſo much as others had 
before ; then the King, upon a Surmiſe thereof 
made in the Chancery, ſhall grant a Writ of Scut 
alias, directed unto the ſaid Abbot or Prior, Ec. 
deſiring them that they grant the like Livelihood 
in all Things as any other hath had before in 
the ſame Houſe. And if the Abbot or Prior upon 
the Pluries return any Matter of Excuſe, where- 
fore he ought not to grant ſuch Corrody, which 


Return ſeemeth unto the Court where the Return is made, be it in 
the Chancery or in the King's Bench, to be no ſufficient Return, then 
the King ſhall grant ſuch Writ : 

Rex, &c. ſalut'®. Cum nuper volentes dilecto nobis N. pretextn diutil! 
ſervie ſui Dom Ed' nuper Reg' avo noftro & nobis hatten“ impenſ. de 


ſuſtentat” congrua providere, ipſum ad vos miſerimus, & 


(a) If the Abbot returns Cauſe at the 
Sicut Alias, and none comes on the King's 
Part to counterplead the Cauſe, the Abbor 
ſhall be diſcharged. 11 H. 4. 81. 
any comes for the King, and counterpleads 
the Cauſe, they ſhall not interplead there- 
on, but a Pluries and an Attachment ſhall 
iſſue, and on the Attachment they ſhall 
plead by Gaſcoien. 11 H. 4. 87. Note; It 


vobis plur manda- 
ver 


was Venire coram Concilio, and there the 
Title of the Patronage was in Iſſue, 
and found for the King; and adjudg: 
ed, that the King ſhould recover the 
Patronage, and the Temporaltics be ſeites, 
for that they elected the Prior without the 
King's Leave, &c. 38 Af. 22. Vide Pep 
231, B, | 


Bur if 
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ver rogantes quatenus eund N. in Domum veſtram admitteretis, & ei talem 
ſutentation”, Ac. concederetis, & Literas, Oc. Jaceret » vel canſam nobis ſignt- 
ficaretis, quare mandat noſtris toties vobis inde direct minime paruiſtis ; ac 
vos quaſd canſas excuſat* nobis in Canc' noſtram miſeritis quas inſufficient re- 
putavimò: Vobis igitur mandamus firmiter injungentes, quatenus eund N. in 
domum 3 Sc. 
F And if an Abbot or Prior at the King's Requeſt do grant a Corrody [23 1.J 
to B. for Life, and aſterwards B. will ſurrender the Grant of his Cor- 
rody unto the Abbot or Prior, to the Intent that C have the ſame 
for his Life, then he ought for to ſue a Writ to the Abbot or Prior 
thus: f 
Rex dilectis ſibi, &c. Priori & Conventui de R. ſalutem. Cum dilectus 
nobis S. quandam certam ſuiſtentationem in Prioratu veſtro prædict ad roga- 
tum noſtrum obtinet, & in voluntat* exiſtat, quod dile# Vadeliftus noſter N. 
habet totum ſtatum quem idem S. habet in ſuſtentatione prædict', & ad illum - 
effetum S. Literas patentes ſibi de didta ſuſtentatione per vos factas vobis re- 
ftituere ſit paratus, ſicut dicit, ſupplicaus nobis ut aſſenſum noſtrum ad hoc 
prebere dignemur: Nos ſupplicationi illius S. annuentes, & inſuper volentes 
pref. N. gratiam uberiorem facere in hac parte, Tobis mandamus rogantes, 
quod fi idem S. dias Literas ad eſſectum predit® reſtituere voluerit, tunc 
receptis penes vos Literis illis, ipſum N. in Domum veſtram predi® admit- 
tentes, ei ſuftentat” prædic ad totam vitam ipſius N. de dia Domo veſtra 19 E. 3. 
percipiend” concedat”, eique Literas veſtras patentes ad eandem ſuſtent* ſub ſigill' Fines 30. A 
Domus veſtre predi® fieri & ei deliberari fac ; & quod ad hunc roga- Fine was 


tum noſt rum duxeritis faciend nobis reſcribat” per preſent portatorem. CR 2 
Teſte, E9c. 10 Aſſ. 11. 


Br. Corro- 
dia 8. nuper obiit of a Corrody, and de. de libero tenem”, quod vide 14 H. 6. 11. and 12. Aſſiſe lieth of a 
Corrody, contrary of a Penſion, | 


1 And upon that he ſhall have an Alias and a Pluries, and Attachment, 
if Need be. 
B And if an Abbot or a Prior admit one to a Corrody, upon the King's 14 H. 6 11, 
Writ ſent him, if he dieth who is ſo admitted, the King may write Be 855 
another to have the ſame Corrody. 
But if the King have a Penſion in any Abbey or Priory for his Chap- 14 H 6. 11. 
lain, if the Abbot or Prior upon the King's Letter grant a Penſion to 
his Chaplain, and the Chaplain dieth, the King cannot write for, or 
grant a new Penſion unto another Chaplain during the ſaid King's Life; 
and if he do, the Prior is not bound to grant the ſame ; but it is other- 14 H. 6. 11 
wile of a Corrody. and 12, 
And yet ſome ſay, that upon the Ceſſion of an Abbot or Prior, the 
925 ſhall have a new Penſion granted to his Chaplain ; but ure of 
at. 
C And if the King have a Corrody in an Abbey or Priory to have cer- 8 E. 4. 17 ac. 
tain Bread, and certain Gallons of Beer, &. the King may grant the 
lame to ſeveral Men ; but where he hath a Corrody to have Livelihood 14 H. 6. 
ot one Man, to fit with the Servagts of the Abbot, there he cannot 11 and 12, 


grant 8 H. 7. 12. 


14 H. 6. 12. 
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24 E. 3. 33. 
15 E. 
14 E. 
24 E. 


an 


nN 


3 43 3 
- . 


and 


Writ de Annua Penſione. 


grant the ſame but to one Man only. And the King may releaſe to 
Abbot or Prior, his Title to the Corrody, if he will. 7 o theD 
(a) And if the Abbot or Prior do receive one to a Corrody upon thek 


: 4 E. 3. Cor- King's Letter, and thereupon doth make him a Grant thereof; thereh 


rody ). and 4. 
Corrod, 4. 
and 5, Co. 
* Lit. 97. & 
50 Aſſ. 6. 44 
E. 3. 24. ac. 


the Abbot or Prior and their Succeſſors ſhall be bound for ever. Other. 
wiſe it ſeemeth if the Abbot had granted the ſame upon the King's 
Requeſt. 

And TJ. 4 E. 3. it is holden, that the Abbot or Prior who holdeth off 
the King in Frankalmoigne ſhall not be chargeable with any Corrody. 


Writ de Annua Penſione. 


„ when the King hath a yearly Penſion out of an Abbey or G 
Priory for his Chaplain, the King ſhall ſend his Writ unto the 
Abbot or Prior, Ec. to grant the ſaid Penſion to his Chaplain ; and the 
Writ ſhall be ſuch : 

Rex dilectis in Chriſto Abbati & Convent” de C. ſalut'. Cum vos ratimne 
creationis veſtre pref. Abbat” teneamini uni de Clericis noſtris, quem vobis 


duxerimus nominand', in quadam Annua Penſione de Domo veſtra percipiend, 


quouſ fibi proviſum ſit de Beneficio Eccleſiaſtico competenti ; ac nos promitits 
nem dilecti Clerici noſtri A. a ſuis exigent” meritis affetantes, ipſum ad 
hujuſmods Penſionem a vobis percipiend' duxerimus nominand* ; Jobis igitur 
mandamns, quatenus eidem A. talem Penſionem de dicta Doino veſtra in forms 
prædict percipiend', gue dantes deceat, percipientemque fortius obligatum 
reddere debeat, concedatis, Literas veſtras dat” ſigill' Capituli veſtri ſignal 
eidem A. ſuper hoe ſieri facient'. Et quod inde duxer” faciend', nobis fit 
dilat' reſcribat'. Teſte, &c. 

And the Form of the Grant of the Penſion is ſuch : H 

Univerſis ad quos preſentes Literæ pervenerint, Abbas de T. & Comventus 
ejuſdem loci ſalut, &c. Noveritis nos, ad inftantiam Illuſtriſſimi Principis 
Ed' Dei gratia Reg Angl', dediſſe & conceſſiſſe dilecto nobis in Chriſto A. 


Clerico centum ſolidos ſterlingorum in Feſto S. Mich' annuatim de Camers 


noſtra percipiend', quouſque eidem A. de Beneficio Eccleſiaſtico competent foi 
per nos ſuerit proviſum, & hoc ei quam citius facultas ſe ubtulerit facer p 
mittimus, Dict'ꝰ autem A. per ſe, vel ſuum Procur legit” ad hoc conßitu 5 
dictas vl. ſingulis annis apud S. recipiat. In cujus, Ec. commun fill De 
mus unſtræ duximus apponend. Dat' in Capitulo noſtro, c. 

And it appeareth by an antient Roll in the Exchequer, of what Ab. 
bies or Priories the King ought to have a Corrody and Penſion, and 
what a Penſion only, and of what a Corrody only ; the Copy of which 
followeth : | | 

2 


(a) See 18 E. 5. 2. In libera Capella Regis, altho' the King had before tranſlated it 
to the Priory and Convent, 14 H. 6. 12. for the Priory of St. Bartholomew. 


The 


Writ de Annua Penſione. 


The Names of the Corrodies and Penſions in England 
which are of the King's Gift, W to the Book 
in the Exchequer. 


N the Abbey of Glaſſenbury, In the Abbey of Notley, 


3 C. x3 P. In me Abbey of St hampt. 
In the Abbey of Mochelny, 2 C. 1 P. 


In the Abbey of Tewksbury), 1 C. In the Abbey of Lilſil, 


1 
I 
I 
| I 
In the Abbey of Clive, 1 C. 1 P. In the Abbey of Sbrewsbury, 1 
In the Abbey of Ford, tC I 
I 
I 
I 
I 
I 


In the Abbey of Buckfaſt, 1 C. In the Abbey of Cheſter, 1 C. 

In the Abbey of Herburn, 1 C. 1 P. In the Abbey of Vale-Roial, 

In the Abbey of Abbatsbury, 1 C. In the Abbey of Burton, 1 C 
1 P. In the Abbey of Thorney, 1 C 

In the Abbey of Bewdley, 1 C.1 P. In the Abbey of Ramſey, 1 C. 

In the Abbey of Shaftsbury, 

In the Abbey of Vinton, 1 C. 

In the Abbey of I/orwel, 

In the Abbey of Hide, 1 C. 

In the Abbey of Battel, 1 C. 

In the Abbey of Waverly, 

In the Abbey of Malmsbury, 2 C. 

In the Abbey of Sleveburn, 

In the Abbey of Southwick, 1 C. 


In the Abbey of Peterborovgh, 1 
I 

In the Abbey of Crowland, 1 C 1 P. 
In the Abbey of St. Benedi# in 
Norfolk, 14 of 
In the Abbey of Bury, 1C 1 P. 
In the Abbey of Tetſurth, 1 C. 1 P. 
In the Abbey of Piptel, 1 C. 1 P. 
In the Abbey of Leiceſt. 10 


B 


— 
to 

(22 
* 

— 


In the Abbey of Syſefter, 2 C. In the Abbey of Newſed, 1 C. 
In the Abbey of Holey, In the Abbey of Pomfret, 1 C. 1 P. 
In the Abbey of Briſtokom, In the Abbey of //orſtore, 1 C. 
In the Abbey of Hurtey, In the Abbey of Blith, xc 
In the Abbey of Reading, 1 C In the Abbey of //altham, 2 C. 1 P. 
In the Abbey of Meſſenden, In the Abbey of Barking, 10 


In the Abbey of Gloceſter, 2 C. 
In the Abbey of Langton, 

In the Abbey of Perſhore, 1 C. 
In the Abbey of MT inchcoint, 


In the Abbey of T5yver-hill, 1 C. 
In the Abbey of Berondſey, 1 C. 
In the Abbey of Chriftchrrchloud, 


r 

In the Abbey of Fererſham, 10 

In the Abbey of Oſrey, 1 C. In the Abbey of CH ſey, 1 
In the Abbey of Tame, In the Abbey of St. Mary in Tork, 


In the Abbey of Dorceſter, 


JJ... er Le ra 
S 


1 C. | 

In the Abbey of Durban, 1 C. 1 b. 9 

In the Abbey of Abingdon, In the Abbey of Tinmorth, I. 10 
In the Abbey of H/ithy, 1 C 1) 4 
In the Abbey of Fram, In the Abbey of Mecwwes, | iy # 1 
In the Abbey of Altney, 1 C 1 P. l 

In the Abbey of CGo27gww, In the Abbey of Hunde, 10 is 


1 In 
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In the Abbey of Criſton, 1 C. In the Priory of Bradſtoto, 
In the Abbey of Selby, 1 C. In the Priory of Vorceſter, 
In the Abbey of Sparhall, 1 C. In the Priory of Sedſworth, 
In the Abbey of Dorfley, 25 
In the Abbey of Spalding, 1 C. 
In the Abbey of St. Auguſtine in | 
Canterbury, 1 C. 1'P. In the Priory of Royſton, 
In the Abbey of Thornton, 1 C. 1 P. In the Abbey of Kennelworth, 
In the Abbey of Twierdart, 1 C. 
In the Abbey of Noveyton, 1 P. In the Priory of Coventry, 
In the Abbey of Coteſball, 1 C. In the Priory of Tutbury, 
In the Abbey of Monmouth, 1 C. In the Priory of Ely, | 
In the Abbey of Weſtminſter, 1 P. In the Priory of Bedwwell, 
In the Abbey of St. Savicur's in In the Priory of Norwich, 1 C. 
Canterbury, 1 C. 1 P. In the Priory of Lenton, 
In the Abbey of Daventry, 1 C In the Priory of Seſword, 


oy wy, ys od 


In the Priory of Dunſtable, 
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I 
In the Abbey of Cr: all, 1 C. In the Priory of Merton, 1 C. 1 
In the Abbey of Strat ford, 1 C. In the Priory of Lewes, I 
In the Abbey of Milton, 2 C. In the Priory of Herlock, I 
In the Abbey of Serve, 1C.1P. In the Priory of Wincheſter, 1 
In the Abbey of Combe, 1 I 
In the Abbey of Grenuby, 1 P. In the Priory of Bordſiy, I C. 
In the Abbey of Merival, 1 C. 1 P. In the Priory of Standeate, 1C 
fn the Priory of Bath, I C. In the Priory of St. Andrews in 
In the Priory of Montagn, 1C Northampton, EET, 
In the Priory of Taveſtock, 1 C. In the Abbey of Bodmyn in Cori 
In the Priory of St. Auguſtin in wall, LC 

Briftol, 2 C. 1 P. In the Abbey of St. James's in 
In the Priory of Almsbury i C. Northampton, 1. 


In the Priory of Hethorne, 1 C. 


Writ de Idiota inquirendo & examinando. 


Vide 236. D. OTE, That the King by the Law, of Right, is for to defend his , 


Subjects, their Goods and Chattels, Lands and Tenements; and 
therefore in the Law every loyal Subject is taken isto the King's Pro- 
tection; and if he be put out of the King's Protection for his Offence, 
then every Man may do to him as againſt the King's Enemy, and he 
hath no Remedy for the ſame by the King's Laws. (a) And becauſe 
that every Man is within the King's Protection, an Idiot, who cannot 


defend 


(a) Note; If only a Right of Entry or A&i- 
on deſcends to an Idiot, the King ſhall not 
have the Cuſtody thereof. 1 H. 7. 24. 29 
E. 3. 43. Allo the Copyhold of an Idiot 
is not within the Ordering of the Court of 


Wards, but the Court of the Manor. 
Dyer 302. 

Note; The King has the Cuſtody of an 
Idiot to his own Uſe, not ſo of a Liratic > 
therefore his Committee ſhall not have 
Aid of the King. Dyer 25. 
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defend or govern himſelf, nor order his Lands, Tenements, Goods, nor 

Chattels; the King of Right ought for to have him in his Cuſtody, 

and to rule him and his Lands and Tenements, Goods and Chattels ; 

and that appeareth by the Statute of Præragativa Regis, cap. 8. | 

B And therefore when the King is informed, that one who hath Lands Staundf. 34. 
or Tenements is an Idiot, and is a Natural from his Birth, the King $73 
may award his Writ to the Eſcheator of the County where ſuch Idiot 

is, or unto the Sheriff, to enquire thereof; and the Writ which ſhall 

be directed to the Eſcheator ſhall be ſuch : 

Rex Eſchaetori ſuo, &c. ſalntem. Quia accepimus quod I. de B. Fatuus 
& [diota exiſtit, ita quod regimini ſui ipſius, terrarum, tenementornms Lono- : 
rum & catallorum ſuorum non ſufficit, & quod ipſe in fatuitate ſua magnam 
partem terrar' & tenement? ſuorum alienavit, & etiam magnum pertem bo- 
uorum & catallorum ſuorum diſſipavit, in exbæred' ſuam, & noſtri præ judic 
manifeſtum: Nos iudemuitati ipſius I. in hac parte proſpicere volentes, vobis [233.1] 
mardamns, quod ad ipſiim I. in propria perſona veſtra accedatis, & ipſum 
di & mods quibus ſuper ftatu ſuo melius poteritis informari circumſpecte 
examinetis, & nibilomiuus per ſacramentum proborum & legalium hominum 
de BalP veſtra, per quos rei veritas melius ſciri poterit, diligenter inquiret”, 
fi idem I. Patuns & Idiota ſit, ſicut pred” eſt, necue: Et fi ſit, tunc utrum 
a nativitate ſua, au ab alio tempore; & fi ab alio tempore, tunc a quo tem- 
pore, & qualit', & quomodo; & fi lucid? gaudeat intervallis ; & fi id" I. in 
eodꝰ ſtatu exiſtens terras aut tenementa aliqua alienavit, necue; & ſi ſic, 
tunc quas terras & que tenement”, & uli, & (a) cui vel quibus, & in cujus 
vel in quor mani ter” & tenementa ſic alienat* exiſtuut, & qualiter, & quo- 
modo, & que terr' & que tenementa ſis adbuc remanent, & de quo vel de 
quibus tam terr' & tenem” ſic alien', quam terr” & tenementa ſibi retenta, te- 
neant', & per quod ſervic', & qualit', & quomodo, & quantum valeant per 
an” in omnibus exitibus, & quis propiuquior her” ejus ſit, & cnjus 4tatis. 
Et inquiſic' inde diſtinde & aperte fat nobis in Cane” noftram ſub ſigillo 
veſtro & ſigillts eurum per quas, &c. mittat*, & hoc l re ve. Teſte, Ec. 
And there are two other Manners of Writs of another Form in the 

Regiſter, which are directed unto the Eſcheator, to go to ſuch Idiot, 
and to examine him, and to enquire thereupon. And the Form of the 
Writ which is directed unto the Sheriff for ro enquire of an Idiot is 
ſuch : } | 

Rex Vic, &c. Precip” tibi, quod per ſacram', Ec. diligent” inquiras u- 
tram I. de B. frat” & heres T. de B. a natavit' ſue tempore ſemper hacte- 
ms purts Idiota extiterit, per quad cuſtodia terrar' & tenementorum ſuorum in 
C. ad nos debeat pertinere, an per Infortunium vel alio modo in bujuſm” 
mnfirmitat. poſtea inciderit, propter quod hujuſmodi cnftod* ad nos pert iner 
an debeat ; & fi per Infortunium vel alio modo, tunc per quod infortuninm, 
& quali, & quo modo, & cujus atatis fuerit, & de quo terre & tenementa 
mediate tenent', & per quod ſervic', & quis modo ea teneat, & quant” 
valeant per ann in omnibus exit', & quis medio tempore exit" corum perce- 
jt, & inquiſic* inde diſtindte & aperte, Ec. 

1 | And 


105 _ a Sire Excias ſhall iſſue againſt them, 18 E. 3. Scire Facias 10. 32 E. 3. 
tel, 199% 


5 732 Writ de Idiota inquirendo & examinands. 


And there is a Form of Writ directed to the Sheriff, for to enquire 
of Idiots, which is much of the like Form as the firſt Writ above is; 
and it is directed to the Eſcheator to make the Enquiry. 

And although a Man be found Idiot by Inquiſition taken before the 
Eſcheator, or before the Sheriff, and by their Examination, Sc. and 
that be returned into the Chancery; yet he who is ſo found Idiot m 
in Perſon, or by his Friends, come into the Chancery before the Chan. 

cellor and the King's Council, and ſhew the Matter, and pray that he 
may be examined before the Chancellor and the King's Council, whether 
he be Idiot or not ; or he may ſue forth a Writ out of the Chancery 
to certain Perſons, to bring him who is ſo found Idiot before the 
King and his Council to Heſtminſter, to be there examined; and if 
he be brought thither and examined, and found to be no Idiot, then 
the Inquiſition found before the Eſcheator, or Sheriff, and alſo the 
Examination which the Sheriff hath made, and returned thereupon, 
ſhall be of no Effect, but the ſame Office ſhall be taken as void, without 
any other Traverſe, as it ſeemeth. And the Writ which ſhall be di- 
rected to the Party to bring the Idiot before the King's Council ſhall be 

{uch : | 
1 F. 3. Rex I. de T. ſal'. Guia datum eſt nobis intelligi, quod R. frater tus, 
1 filius & her” B. defuntti patris tui, Idiota eſt, & non ſauæ mentis exifit, 
ita quod regimini ſui ipſius aut terrarum ſuarum providere non ſufficit ; Nis, 
volentes de ſtatu præd R. fratris tui certiorari, tibi præcipimus, firmiter in- 
jungentes, quod ſtatim vi ſis praſent', præd' R. in cuſtodia tua exiſtent”, ut 
| dic, coram nobis & Concilio noſtro apud Weſtm' ſine dilatione duci fac, ita 
| | guod fit ibidem hac inſtante die Jovis, ibid" coram eod' Concilio noſtro exa- 
minand, & ad faciend" de eo quod per adviſamentum Concilii noſtri ſuper 
hoc duxerimus ordinaud. Et hoc ſub pena centum librarum nullatenus omits 

tas. Teſte, Oc. 

And he who ſhall be ſaid to be a Sot and Idiot from his Birth, is B 
ſuch a Perſon who cannot account or number 'Twenty-pence, nor can 
tell who was his Father, or Mother, nor how old he is, Oc. ſo as it 
may appear that he hath no Underſtanding of Reaſon what ſhall be for 
his Profit, or what for his Loſs : But if he have ſuch Underſtanding that 
he know, and underſtand his Letters, and do read by Teaching or 


Information of another Man, then it ſeemeth he is not a Sot, nor 4 
natural Idiot. 


Writ 


Writ de Apoſtata capiend. 


'F 


HE Writ (a) de Apoſtata. capiend lieth where a Man doth enter 
into Religion, and is profeſſed, and afterwards he leaveth his 


Houſe, and is Vagrant, and running about the Country, againſt the 
Rules of his Order of Religion; then the Abbot or Prior where he is 
profeſſed may certify the ſame under his Seal into the Chancery, and 
pray to have a Writ to the Sheriff to apprehend him, and deliver him 
to the Abbot or his Attorney ; and the Form is ſuch : 

Rex Vic', &c. ſalut'. Qua frat” I. Canonicus de A. ſpreto Habitu Or- 
dinis illius, in Habitu ſeculari de patria in patriam in Balliva tua vagatur 
& diſcurrit, in anime ſue periculum & ordinis ſuit ſcandalum manifeſtum, ſi- 
cut dlect nobis Abbas de A. nobis ſignificavit per Literas ſuas patentes : 
Tivi precipimus, quod pref. I. ubicunque in Ball tua inveniri contigerit, 
fine dilatione arreſtes, & pred” Abbati, vel ejus in * ks Attorn', libe- 


res, {ecund' Regulam Ordinis pred” caſtigand'. 


Teſte, Ec. 


A And upon that he may have an Alias and Pluries againſt the Sheriff, 
and an Attachment, if he will not execute the Writ. 


B There is another Writ of another Form thus : | 
Rex eidem, c. ſalutem. Quia frat' T. Monachus de S. Ordinis Clu- 

naſſen', in Ordine ih profeſſus, ſpreto Habitu Ordinis illius, Ec. ſicut dilectus 

nobis in Chriſto Abbas de B. per Literas ſuas patent” nobis ſignific ; Tibi 


præc', quod pref. Gc. ut ſupra. 


C Andit ſeemeth, that although he who departeth from his Houſe or 
Religion doth not change his Habit, yet if he be Vagrant, Sc. and 
the Abbot of the Houſe do certify the ſame, he ſhall have ſuch Writ, 
notwithſtanding theſe Words in the Writ (/preto Habity, Ec.) for thoſe 
are but Words of Form, and not of Subſtance ; for the Habit of Re- 
ligion is the Obedience and Profeſſion which he hath made to ſuch 
Rule, Ec. and if he relinquiſh that Obedience, and the Rules of that 


(a) Rot. Pat. 2 E 1. M. 24. A Patent 
made for the Procurator of the Houſe of 
St. Anthony, to come and take up vagrant 
Friars, & Si Fratres & procuratores dif Dom” 
contingentes & Nomine Fratrum prædictor ani- 
malia & Bona petunt & re. ipiunt, and com- 
manding to arreſt all ſuch as go about with- 
out a Teſtimonial of the Procurator, and 
to take ſuch Monies and Goods, and deli- 
ver them to the ſaid Procurator ; E- 
foſan Literas Regias Datum preſentium prece- 
dentes ſuter Admiſſione eorum ad huj uſmodi Ele- 
emoſynas colligendas pradicti Procuratores Teſti- 
monium legiti mum non habentes exhibeant, mi- 
nime paratis, &c. 

dee allo 22 E. 3. 2. Treſpaſs by the Prior 
of theſe Friars Preachers and 4. his Con- 


Reli- 


frere for a Battery of the ſaid 4. ad 
Dampnum prædict Prioris, againſt the Abbot 
of C. who pleads, that A. was a Co-ca- 
non of his Houſe, and that he ſued to the 
King, who commanded that he ſhould 
take him where he could find him ; where- 
upon he took him, and carried him to 
Priſon, And by Order of Court he was put 
ro — was a Frere of the Plaintiff 
and demur, or elſe to traverſe the Mat- 
ter alledged; whereupon he pleaded by a 
Traverſe, abſque hoc, that he was Frere of 
the Plaintiff, and Iſſue being joined there- 
on, a Writ went to the Biſhop of the Dio- 
ceſe where the Plaintiff was, who certi- 
fied that he was his Frere, 
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Writ de Leproſo amovendo. 


Religion, and departeth, it ſeemeth thatche doth relinquiſh the Habit: 
And if that Departure be certified by any Abbot where ſuch Perſon was 


remaining, and under his Obedience when he departed and relinquiſhed 


his Religion, the ſame is ſufficient to have ſuch Writ upon ſuch Certi. 
ficate ; or if it be certified by him who is the Viſitor of the religious 
Houſe, Ec. But there are not any Writs in the Regiſter framed upon 
ſuch Certificate made by any Viſitor or Abbot of any other Houſc, 
upon which the Party who left his Habit was not remaining at the 
Time, and therefore 2zre of the ſame. 


Writ de Leproſo amovendo. 


© ihe E Writ de Leproſo amovendo lieth where a Man is a Lazar or ay 
Leper, and is dwelling in any Town, and he will come into the 
Church, or amongſt his Neighbours where they are aſſembled, to talk 
with them, to their Annoyance and Diſturbance ; then he or they may 


ſue forth that Writ for to remove him from their Company ;Jand the 


Writ is ſuch: 

Rex Lic, vel Majori & Vie? Lond* ſal'. Quia accepimus quod I. de N. E 
leproſ. exiſtit, & inter homines Civitatis prædict“ communit” converſatur, & 
cum eis tam in locis publicis quam privatis communicat ; & ſe ad locum ſoli- 


tarinm, pront moris eſt, & ad ipſum pertinet, transferri recuſat, ad grave 


damnum hominum predict“, & propter contagionem morbi prædic“ periculun 
manifeſt ; Nos hujuſmodi periculo, prout ad nos pertinet, precaver', & fi 
per premiſſ. quod juſtum eſt & nuſitat* fieri volentes, wvobis pra cipim', quod d. 
ſumptis vobiſcum aliquibus diſcretis & legalibus hominil” de Civitat jrad 
uon ſiſpec, qui de perſona pref. I. de N. & hijuſinꝰ morbo notitiam hal eit 
meliorem, ad ipſum I. accedatis, & ipſum in praſentia prædict“ hominum fi 


ciatis diligent” videri & examinari ; & i ipſum Leproſum eſſe inveneritis, '8 


predidum eſt, tune ipſum honeſtiori mod” quo poteritis a communicaticte 
pred hominum amovert, & ſe ad locum ſolitarium ad habitand ibid prot 
moris eſt, transferri faciatis indilat', ne per hujuſmodi commun“ conver- 
ſationem ſuam homiuibus pred? dampn wel periculum eveniat quoquo mods. 


Teſte, Oc. 


And upon that he may have an Alias and a Pluries, and Attachment p 


againſt the Mayor, or againſt him to whom the Writ is directed, if he 
will not execute the Writ. | 


But it ſeemeth, if a Man be a Leper or a Lazar, and will keep him- 


ſelf within his Houſe, and will not converſe with his Neighbours, that 
then he ſhall not be moved out of his Houſe. Bur there are divers man- 
ners of Lepers; but-it ſeemeth that the Writ is for thoſe Lepers who 
appear to the Sight of all Men that they are Lepers by their Voice, 
and their Sores, and the Putrefaction of their Fleſh, and by the Smell 
of them: But for thoſe who are infected with that Diſeaſe in their Bo- 
dies, and it doth not appear outwardly upon their Bodies, Qu«re, whe- 
ther ſuch Writ lieth for to remove them. N 


Writ 


2 


Writ De deonerando pro rata portione. 


H HE Writ De deonerando pro rata portione lieth where a Man holdeth Plow 125. 
ten Oxgangs of Lands by Fealty, and 20 5. Rent of the King, and 
the Tenant doth alien one part, or one Oxgang, to one Man, and 
another Oxgang to another Man in Fee, and ſo to others the reſt of 
the Oxgangs, and the Sheriff or the King's Officer will diſtrain one of 
the ſaid Tenants for the whole Rent ; then he who is diſtrained may ſue 
forth that Writ, which is thus : 
Rex Vic, &c. ſalutem. Monſtraverunt nobis I. A. & W. quod cum qua- 
wor bovat* terre cum pertin“ in E. que fuer” B. & que de nobis tenentur 
per ſervitium treſdecim ſolid' per annum reddendorum per manns Vic" naſtri 
Com predi qui pro tempore fuerit, ad manus predit” I. A. & W. necnon 
ed manus T. ex perquiſito ſuo devenerunt ; & licet iidem I. A. & W. duas 
bevatꝰ terre inde tautummodo teneant, tu tamen pra dic treſdecim folid' au- [235-] 
nuos a pref. I. A. & W. omi ſſo pref. T. qui dittas duas bovatas terre reſi- 
das tenet, exigis, & ipſos I. A. & W. pro prie die' treſdecim ſelidis anuuis 
nobis reddend per varias Diftriftiones compellis, in ipſor I. A. & W. diſpenu- 
dium non modicum & gravamen, ſuper quo novis ſupplicaver eis comgruum 
remedium adhiberi. Et quia eiſdem I. A. & W. injuriari nolumus in bac 
parte, tibi præcipimus, quod fi inquiſit* ſuper premiſſ. ſaciend* vel alio modo 
legitimo, tibi conſtare poterit predict“ quatuor bovat” terr' per ſervitium treſ- 
decim ſolidorum de nebis tautummodo teneri, & ipfos I. A. & W. duas bova- 
tas terre inde, & predict T. alias duas bovat” terre reſiduas teuere, ut eff 
artum, tuuc acceptis à pref. I. A. & W. iis que ad nos pertinent pro rata 
portione tenure ſug quam inde tenent, ipſos de reſidito ſervit' pred” quietos 
eſe perinittas : Proviſo ſemper, quod dif? reſiduum ſervitii illius a pref. T. 
ad opts noſtrum levet', ut eft juſtum. Teſte, Oc. | 
A And ir appeareth by that Writ, that notwithſtanding the Statute of Br. Appar. 
Qua emptores terrarum, that if the King's Tenant do alien Part of the £2%"* 81. 
Lands held of rhe King, yet the King or his Miniſter may diſtrain one AF HRT 
of the Tenants fox the whole Rent, Cc. although that the Statute ſaith, 
quod feoffatus teneat pro particula 1i!]a, Ec. But it ſeemeth the King is not 
bound t bi the Statute, but a common Perſon is. For if a Man hold 20 
Acres of Land by Fealty, and 20s. Rent of another Man, and he ali- 29 H. 8. f. 
eneth one Acre to one in Fee, and another Acre to another in Fee, the 28. Perkins 
Lord ſh4ll not diſtrain the Alienee but for the Rate and Value of the “ 
Land which he hath purchaſed, and ſhall not diſtrain one Alience for the 
whole Rent, Cc. But if the King's Tenant doth alien Part of the Lands 
which he holdeth of the King without Licence, then the King may 
uſe whether he will take the Alience for his Tenant, or not; and then 
a Queſtion whether the Alienee ſhall have ſuch Writ: But if the 
Alience deth pay a Fine to the Kjng for the Alienation, it is Reaſon that 
he have ſuch Writ as before, if he be diſtrained for the whole Rent 


which 
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536 Writ De deonerando pro rata portione. 


27 H.8.26 which iſſueth out of all the Lands, whereof he hath purchaſed but 
con. Part, Ec. | 
And the like Writ as before is awarded to the Queen's Officers, 
where they diſtrain one 'Tenant for the whole Rent, where he holdeth 
E but Part of the Lands, and ſeveral other 'Tenants hold the Reſidue 
thereof. | | 
Br. Appar. And if a Man who holdeth 100 Acres of Land, ought by his Tenure v. 
| count 21. thereof to repair ſuch Bridge, if he alien in Fee twenty Acres to one, 
| Plow. 125. b. and twenty Acres to another, and one of them only be diſtrained to 
make the Reparations upon a Preſentment found; he ſhall have a f 
cial Writ to the King's Officers, that they do not diſtrain him, but ac. 
cording to the Rate of his Proportion of the Land which he holdeth; 
and the Writ is ſuch: 

Rex dilectis & fidelibus ſuis I. de T. & ſociis ſuis Fuſt noſtris ad inqui. 
rend* de defectibus magni Pontis Canc', & ad defectus illos reparari & enten. 
dari faciend alſignatis, ſalutem. Ex parte R. nobis gravit conguerem ef 
monſtratum, quod cum præſentat ſit coram vobis, quod idem R. tenet qu. 
1 tuor hid terr” cum pertin in D. in Com predic? que de reparatione Pontis 
| prediff ab antiquo onerari conſuever : or thus; quæ ad reparation” Pontis 

praditr teneri aſſerentur; & licet ipſe niſi tantum xx acras terre de diftis 
quatuor bid terre, & quidam alii totum reſid' eorundem quatuor hidar te-. 
neant; vos tamen, occaſion” Præ ſentac prædict ſeptem libras, ad quas did 
quatuor bide terre pro reparatione Pontis prædict“ꝰ apportionat' ſunt, de e- 
dem R. as fi ipſe quatuor hidas terr” predit® integre tenuerit, cum nm te- 
neat, omi ſſis aliis Tenentibus prædict', levar nitimini, & ipſum ea occaſune 
gravit” diſtringi & multipliciter inquietari faciatis, in ipſius R. grave damp» 
num, & ſtatus ſui depreſſion” manifeſtam, ſuper quo nobis ſupplicavit de n. 
medio provider: Et quia ipſum R. in hac parte indebit” nolumus onerari, 
vobis mandamus, quod ſi per inquiſition” inde in pra ſenc ipſius R. ſi intereſſ 
voluerit, capiendam, vel alio modo legitimo, vobis conſtare poterit ipſum R. 
niſi xx acr diftar” quatuor hidarum terre tautummodo tenere, & reſid eu. 
rund quatuor bidarum terre in manibus aliorum Tenentium exiſter, ut «| 
dictum, tunc diftas ſeptem libras, ad quos dic quatuor hide terre pro rea- 
ratione Pontis predid fic aſſeſſæ ſunt, tam de pref. R. quam de altis tener. 
tibus pred', viz. de quolibet eorund* juxta ratam tenure ſug earund guati. 
or hidar” terre, nemini in hac parte parcend', nec aliquem Teneut earund 
ultra ratam tenure ſue indebite onerand', levar fac, Præſent præd nun d. 
ftante. Et fi quid ab eodem R. ultra portionem tenure ſug mints juſte it 
vatum fuerit, id ei ſine dilatione reſtitui fac. Teſte, Sc. | 
There is another Form of Writ for the King's Tenant, where hes 
diſtrained for all the Rent, where he holdeth but Part of the Lands 

stamf. Præ- out of which the Rent ought to be paid; which ſee in the Regiſter. 
rog. 30. But look the Statute of 34 Ed. 3. cap. 15. That if the King's Te. 
. nant in Capite alieneth his Lands in Fee without Licenſe, the Alienation 
ſhall not bind the King, but that he ſhall have his Prerogative of wok 
Lands and 'Tenements ; and therefore Quœre the Meaning of that Sta- 
tute, and what is intended thereby. 1 

1 


29 H. 8. f. 28. 


Wi 


Writ of Superſedeas. 


and a Capias or Exigent be awarded againſt him, he may by his 
"riend ſue forth a Syperſedeas out of the Place where the Capias or 
Exigent was awarded againſt him; or out of the Term he may ſue forth 
a Superſedeas out of the Chancery directed to the Sheriff, that he take 
Sureties of him, Ec. to appear at the Day, Ec. and that he let him 
at Liberty; or he may find Sureties in the Chancery to appear at the 
Day of the Return of the Capias or Exigent; and upon this he ſhall have 
a Superſedeas to the Sheriff, that he let him go, if he have arreſted him 
thereupon ; and if he have not arreſted him, that then he do not arreſt 
him, but ſuffer him to go in Peace; and the Form of the Writ is ſuch : 
Rex Vic, &c. Cum A. implacitet coram nobis per Breve noſtrum B. & 
quoſdam alios in dicto Brevi noſt ro contentos, de quadam tranſgreſſ. eidem A. 
per pre fat B. & alios preditt” illata, ut dicitur, ac idem B. pro eo quod non 
venit coram nobis ad reſpondend prefat* A. de tranſgreſſione predict in Exi- 
gend in Cow? tuo poſitus ſit ad utlagand*, ipſo de Exigend' predict penitus 
ignorante, unde nobis ſupplicavit, ut, cum ipſe paratus ſit ſuper pr.emiſſ. in 
omnibus ſtare juri, velimus ei in bac parte ſubvenire : Nos, Supplications 
predi quatenus juſtum fuerit annuentes, tibi pracipimus, quod fi predict“ 
B. in Com” tuo perſoualiter accedens ſe reddiderit Priſons noſtre, ut eſt moris, 
tunc Exigend' predit” Superſedeas; & poſtmod" fa idem B. invenerit tibi 
ſuffiientes Manucaptores, qui eum manucapient habere coram nobis ad talem 
diem quo Breve noſtrum de Exigend” predit coram nobis eft retornabile, ad 


A =” E Writ of Syper/edeas lieth in divers Caſes: As if a Man be ſued, 
J 


reſpoudendum pref. A. de tranſgr' prædictꝰ & ad faciendum ulterius & reci- 


piendum quod Curia noſtra confiderabit in premiſſ. tune pref. B. a Priſouma 
predit?e” ( ſi ea occaſione, & non alia, detineatur in eadem) interim delibe- 
rari fac” per Manucaptionem præd', & habeas ibi nomina Manucapt' pred” & 
Loc Breve. | . 

And when he findeth Sureties in the Chancery for to appear at the 
Day of the Return of the Fxigent, then he ſhall have a Super/edeas of 
another Form ; which ſhall be ſuch: 

Rex Vic, &c. Supplicavit nobis C. quod cum B. implacitet coram nobis per 
Breve noftrum prafat' C. & quoſdam alios de quadam tranſgr cidem B. per 
pref. C. & alios prædict' illata, ut dicit', & licet idem C. paratus ſit pref. B. 
de tranſgr” prædictꝰ ſigus fuerit, reſpondere, & in omnibus ſtare jur' ſecun— 
dum Legem & conſuetudinem regni noſtri Angliæ, ipſe tamen, pro eo quod t 
coram nobis retornaſti, quod idem C. non fuit inventus in Ball' tua, juxta 
Proceſſum inde coram nobis habitum, per te in Exigend' poſitus exiſtit in Cm 
tuo ad ntlagand'; velimus ejus indempnitati in bac parte providere. Nos, pro 
eo quod W. R. & I. mauuceper' coram nebis in Cancell' naſtra babere praf. 
C. coram nobis ad diem quo Rreve noſtrum de Exigend' verſ. ipſum C. eft re- 
tornabile, ad reſpond” pri f. B. de tranſg” predid”, vo cid C. Ec. ſi tn 
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Writ of Super ſedeas. 


Exigeni pred occaſione præmiſſ. & non alia, poſitus exiſtat, ut eſt diy, 
tunc in Exigend ill ulterius faciend interim Superſedeatis per Mauucaption 
ſaprad'; & habeas ibi tunc hoc Breve. Teſte, &c. 

And if the Clerk, who hath the Keeping of the Rolls for the Taking 
of Statute-Merchants, forge a Bond in the Name of another, and put. 
teth the Mayor's Seal, and a Seal in the Name of the Party, to the 
ſame, and makes an Enrolment thereof in the Rolls, and afterwarg; 
doth certify the ſame into the Chancery, for which a Capias is awarded 
againſt the Party ; then he againſt whom ſuch Proceſs is ſued forth may 
come into the Chancery, and have a Writ directed unto the Sheriff, re. 
lating therein the whole Matter, and reciting that the Party hath upon 
the Matter ſued forth an Audita querela, directed to the Juſtices of the 
King's Bench, commanding them to call the Parties before them, Ce 
and commanding the Sheriff, that if the Party who is ſued will find 
ſufficient Sureties to the Sheriff, to appear at the Day in the King' 
Bench, and to pay the Debt, if he be condemned, that then he do ſur. 
ceaſe to arreſt or to trouble him, c. 

And if a Man do cite another by the Pope's Bull perſonally to appear C 
at the Court of Rome, &c. againſt the Statutes; now if he who made 
the Citation be committed to Priſon, he may ſue in the Chancery to 
have a ſpecial Writ directed unto the Sheriff, rehearſing the Matter, 
commanding him, that if the Parties will find ſufficient Sureties, Body 
for Body, to appear before the King and his Council at a certain Day, 
and perform what the Court ſhall adjudge or be decreed for the King or 
Council, that then he let him at large: And by that Writ the Sheriff 
ought to ſet him at Liberty; and if he will not, he ſhall have an Alias 
and a Pluries, and Attachment againſt him. 

If a Man depart from his Maſter without ſufficient Cauſe, and an- PD 
other knowing the ſame, doth retain him, for which the Maſter bring- 
eth a Writ againſt him for the retaining of his Servant, upon which a 
Capias is awarded, he may in the Chancery find Sureties to appear 1 
Banco at the Return of the Writ, and have a Superſedeas thereupon to 
the Sheriff, not to arreſt him; and if he have arreſted him, to {et 
him at Liberty. 

And the like Writ and S»perſedeas ſhall be awarded out of the Chan- E 
cery, if the Action be brought againſt the Servant for his Departure, 
and a Capias awarded, Sc. he may find Sureties in the Chancery for to 
appear at the Day, and have a Super/edeas to the Sheriff, that he do 
ſurceaſe for to arreſt him, Ec. 

And if a Man be ſued in the Common Pleas in Debt, or in Treſ- A 
paſs for Damages, and a Cap/as or Exigent is awarded, if the Debtor do 
find Sureties in Chancery to appear before theJuſtices at the Day of the 


Return of the Writ, and to ſtand right according to Law, he ſhall have 


a Superſedeas to the Sheriff not to arreſt him; and if (a) he hath m 


(a) Note; If he be taken before the S. ment. 11 H. 6. 32. 19 H 6. 43. accordant, 


' perſeceas purchaſed, the Superſedeas is not where he was taken before the Sjerſeteas 


to the Purpoſe : But if he comes in by delivered. 
Cepi corpus, there ſhall not be an Attach- 
I 
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ed him, to ſet him at large. But it ſeemeth, that upon a Capias or 
Exigend ad ſatisfaciendum, the Sheriff ought not to let the Party at 
Liberty after he hath taken him by Force of the Writ(a), becauſe he is in 
Execution for the Party, Sc. And fo upon an Exigent awarded in a 
Writ of Account, he may ſue forth ſuch Syper/edeas. 
B And ſo if a Man doth become Surety for another, to pay a Fine in 
the Common Pleas or King's bench, and the Fine is not paid, Cc. for 
which Cauſe, Proceſs of Utlagary is awarded againſt the Surety, Sc. at 
the Exigent awarded againſt the Surety, he may ſue forth a Syperſedeas, 
and find Sureties in the Chancery to appear at the Day, and to ſtand 
right to the Law; and thereupon he ſhall have a Syperſedeas to the She- 
riff, that he do not arreſt his Surety, and if he hath arreſted him, thar 
he let him at Liberty. | 

And it ſeemeth reaſonable that ſuch Writ ſhall be granted(b), be- 
cauſe the Fine is a Duty to the King, and the King may reſpite the 
ſame if he pleaſe ; but if an Exigent be awarded upon a Judgment at 
the Suit of the Party, ſuch Syper/edeas is not allowable. 

If a Man be indicted before Juſtices of the Peace, and put in Exi- 
gent, he may find Sureties in the Chancery to appear at the Day of the 
Return of the Proceſs awarded by the Juſtices of Peace, and rhere- 
upon have a Sperſedeas to the Sheriff not to arreſt him, and if he have 
arreſted him, to ſet him at Liberty; and that Surety ſhall be Body for 
Body, Ec. 

) If a Man be put in the Exigent, at the Suit of another in ſeveral 
perſonal Actions, he may find Sureties in Chancery Body for Body, to 
appear to every Action at the Return of the Writs; and thereupon he 

ſhall have a Syperſeders to the Sheriff, reciting that he hath found Sure- 

ties in Chancery to appear at the Days, Sc. commanding him not to 
arreſt him, &c. And the Forms of the Writs of the Super/edeas are in 
divers Manners. 

And if a Man be indicted before Juſtices of Peace, and a Capias or 
Exigeut be awarded thereupon, and afterwards the Indi&ment is re- 
moved by Certiorari; the Party out of the Chancery may ſue forth a 
Super ſedeas to the Sheriff not to arreſt him, Ec. becauſe the Indictment 
is removed by Certiorari, Cc. or the Juſtices of Peace ex Officio ought 
for to award a Syperſedeas to the Sheriff after the Certiorari is come to 
them, to remove the Indictment, as it ſeemeth: Tamen quzre. And in 
ſuch Caſe he may have a S»perſedeas out of the Chancery directed to 
the Sheriff, commanding him, that if the Party will yield himſelf to 
the Sheriff, and find Sureties to appear at the Day of the Return of the 
Writ, that then the Sheriff do not arreſt him, Ec. 

If a Man ſucth a Knight of = I of eruſalem, and other by 
their proper Names, and not by the Name of Knight of St. Jobus, Ec. 

2212 And 


_ (a) Nor ought the Sheriff to ſurceaſe cheator ougbt not to ſurceaſe, by Reaſon 
rom taking him. 18 I. 6. 19. 2 Il. 7. 12, of the S/ perſedeas. Dyer 170. in Caſu bare- 
15. „% Lenin Powis. Sce 4 H. 7. 16. held ſo 

) For if a Mandamus comes to the FC. by ca,rfax in a Diem lait ,um. 
clica'0r at the Suit of the Heir; the El. | 
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and he be ſued to the Exigent, the Superſedeas ſhall be purchaſed in the 
Name of the Prior, and of the ſaid Knight his Confrater, in the Chan. 
cery, and there they may find Sureties to appear at the Day; and 
thereupon they ſhall have a Superſedeas to the Sheriff, that he do not 
arreſt him, c. 

If a Man be condemned in Debt or Treſpaſs by falſe Verdict, and a p 
Capias be awarded to arreſt the Party, now if the Party ſueth an At. 
taint, he may come into the Chancery, and there find Sureties that he 

| ſhall appear at the Day, Sc. and will anſwer the Party, and ſatisfy the 
King and the Party what belongeth to them, if the Attaint doth pas, 
againſt him; and upon the ſame he may have a Svperſedeas to the She. 
riff, that he do not arreſt him; and the Form of the Writ is ſuch: 

(a) Rex Vic, c. Monſtravit nobis A. quod cum B. nuper implacitaſſet in G 
Cur” noftra coram Fuſtic* noſtris nuper itinerant” in Com prædict“ prefat. A. 
& quoſdam alios de quadam tranſgr. eidem B. per pref. A. Ec. illata, ut 
dicebat, de qua quidem tranſgr ident A. per Inquifition” (in quam ſe poſuit 
coram prefatis Fuſticiariis) convictus fuit, per quod prædict“ A. carcerali 
cuſtod* extitit mancipatus, in eadem moraturus quoyſque nobis de eo quod od 
nos pertinet in has parte, & pref. B. de dampnis ſibi adjudicatis, fuerit ſa- 
tisfati, ac jam pref. A. arrainavit per Breve noſtrum retornabile cor" nolis, 
Sc. ubicuuque, &c. quandam Furatam xxiiii. Militum ad conveniend Ju- 
ratores inquiſitionis prædiciè, & nobis ſuplicaverit, ut, pendent” Furata pred 
ſic coram nobis, ipſum A. a Priſona qua ſic detinetur levari . ita 
quod eam proſequi poſſit Jecund” Legem, c. Nos, volentes pref. A. in pre- 
miſſ. Cc. ſubvenire, & pro eo quod id A. invenit coram nobis, in Cancellar 
noſira, certos Manucaptores, viz. A. & B. de Com” tuo, qui manneeperunt, 
vz. quilibet eorum de ſatisfaciend' tam nobis de eo quod ad nos pertinet, 
quam pref. B. de dampnis, ut predicitur, adjudicatis, fi Furata predift 

[238.] contra eum tranſierit, ſeu idem A. eum non fucrit proſecutus ; Tibi præcipi- 
nns, quod ipſum A. a priſona predi# ſi ea occaſione, & non alia, detinetir 
in eadem, fine dilatione deliberari fac” per Manucaptionem ſuprad”, ita qud 
Juratam pred” proſequi poſſit, Prout decet ; & habeas coram pref. Fuſtic ad 
diem pra d hoc Breve. Teſte, c. 
If a Man be condemned in Treſpaſs, and the Plaintiff prayeth an A 
| Hlegit, and a Capias is awarded againſt the Party for the King's Fine, 
| the King may grant a Superſedeas directed to the Sheriff, that he do not 
[ arreſt the Defendant upon the Capias, becauſe that the Plaintiff hath 
| made his Election to have his Execution by Elegit. 

And if in Treſpaſs the Defendant do agree with the Plaintiff pendant B 
the Suir, he ſhall have a Superſedeas to the Sheriff, that he do not exe- 
cute the Proceſs ſued forth againſt him; but then it ſeemeth the ſame 
Agreement ought for to appear upon Record in the Court, Ec. ; 

If a Man be condemned in Treſpaſs, and the Defendant doth bring ( 
an Attaint, and the Plaintiff ſue an Execution by Elegit, and a Cap!4s 
is awarded againſt the Defendant for the King's Fine; the Defendant in 

Chancery 


(a) But note; The Writ of Attaint is not a Superſedeas, nor ſhall any Superſedeas at 
all be granted in Attaint. Dyer 61, 


—ü—A . —— — —— ³ SS — —— : — —— —Q—ͤ —EZũ6 


Writ of Superſedeas. 5, 541 


cery may ſue a Superſedeas of the Capias, reciting in the Writ how 
Ce hor ap ne an Attainr, and that the Plaintiff hath 
fied forth an Elegit, commanding the Sheriff ro whom the Super ſedeas 
is directed, that if the Defendant do yield himſelf to Priſon, and there 
find Sureties to the Sheriff to ſatisfy the King for what doth belong to 
him, Ec. that then he do deliver him out of Priſon upon that Security, 
if he conceive the ſame to be ſufficient Security. 

If a Man ſueth a Writ de uxore abdutta cum bonis viri, and a Capias Pot. 251. B. 
or Exigent be awarded thereupon, the Defendant may find Sureties in 
the Chancery, Body for Body, to appear at the Day; and upon the 
ſame he ſhall have a Superſedeas to the Sheriff, to ſet him at Liberty, if 
he have arreſted him. And ſo upon an Appeal of Rape, if the Defen- 
dant in Chancery finds Sureties, Body for Body, to appear at the Re- 
turn of the Writ, and to ſtand to the Law, he ſhall have a Sperſedeas 
to the Sheriff to ſet him at Liberty, Ge. 

E And ſo if a Writ be granted out of the Chancery to attach one to 
find Sureties of Peace for a Menace to another, he may put in Security 
in Chancery by Surety to keep the Peace, and thereupon have a Super- 
ſedeas to the Sheriff, reciting the Matter, commanding him to ſet him 
at Liberty, if he have arreſted him. | 

If a Man ſueth a Sypplicavit out of the Chancery, to arreſt a Man to 
find Sureties of Peace, the Defendant who is arreſted may have a Su- 
perſedeas in Chancery to the Sheriff, commanding him not to arreſt him; 
and the Writ ſhall be ſuch: 

Rex, Ec. ſalutem. Licet nuper ad ſupplic' M. nobis ſuggerentis I. eidem 
M. de vita ſua ac mutilation” membrorum ſuorum graviter comminatum ſuiſſez 
tibi per breve noſtrum preceperimns, quod ipſum I. coram te perſonaliter venire 
faceres, & ipſum ad ſufficient” Manucaptores inveniend” qui ipſum I. ſub certa 
pena, ſivi per te rationabiliter imponend', pro qua reſpondere volueris, manu- 
cap's quod ipſe damnum vel malum aliquod eidem M. non inferret, ſeu inſerri 
procuraret, compelleres ; & quod ſi hoc coram te facere recuſaret, tunc ipſum 
caperes, & in priſoua noftra de N. ſalvo cuſtodiri faceres, donec Securitatem 
mvenerit in forma pred”: Quia tamen R. & S. Ec. coram nobis in CancelP 
naſtra perſonaliter comparentes manuceper pro prædicꝭ I. quod ipſe damnum 
vel malum aliquod eidem M. de corpore ſuo non inferret, nec inferri procura- 
bit, videlicet, qulibet eorum ſub pena xx l. quas conceſſer de terris & catal- 
lis ſuis ad opus naſt rum levand” fi idem 1. damnum aliquod eidem M. de cor- 

dere ſuo intulerit, aut inferri procuraverit : Tibi precip', quod execution 
Brevis noſtsi prædict' tibi in hac parte directi Superſ. per Manucaption* præ- 
dF, Ec. Teſte, Ec. 

And if the Juſtices of Peace do award a Precept or a Warrant againſt 

a Man to find Sureties for the Peace, he againſt whom the Warrant is, 

may find Sureties in the Chancery for to keep the Peace, Ec. and upon 

C | ge ＋ 

the ſame have a Superſedeas to the Juſtices of the Peace, that they do 
ſurceaſe, Cc. to arreſt him, Sc. and thereupon the Juſtices ought to 
ſurccaſe to make any Warrant againſt him afterwards; and if they have 
made any, that they ought to award a Superſedeas to the Sheriff Tom- 

ä manding 
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manding him to ſurceaſe; and the Writ directed to the Juſtices of the 
Peace is ſuch: 

Rex dilect & fidel ſuis Fuſtic ſuis ad Pacem noſtram in Com“ Berk- 
conſervand* aſſign, ſalut', Ec. Supplicavit nobis W. quod cum ipſe metnat j 
ſum ad proſecutionem T. per vos cap! & arreſtari, ac graviter impriſongri 
quonſque ſecuritatem invenerit, quod idem W. damnum vel malum aliqued 
eid T. de corpore ſuo non faciet, nec fieri procurabit ; velimus Caption; 62 


Arreſtationi pradiet per ſufficient” Manucaptores Superſederi jubere : N. 


pro eo quod R. S. P. & PF. de Com W. in Cancell noſtra perſonaliter confi 


tuti manuceperunt pro ipſo W. quod ipſe damnum vel malum aliquod eid 1 
de corpore ſuo non faciet, nec fieri procurabit, vis. quilibet eor ſub pay 
centum librarum, quas conceſſerunt de terris & catallis ſuis ad opus noſtrum 
levari, in caſu quod damnum vel malum aliquod eidem T. de corpore ſuq per 
praefat* W. vel procuration ſuam eveniat, ſupplicationi predia* annuertes, 
Vobis mandamus, quod captioni & Arreſtationi corporis præd' W. ea occaſions 
faciend* ſuperſed omnino per manucap ſupradit?”, &c. Teſte, Ec. 

And if the Wife be in Fear or Doubt of her Husband, that he will 
beat her or kill her, Ec. ſhe may ſue a Supplicavit in Chancery againſt 
her Husband, to find Sureties that he do not beat her, nor evil intreat 
2 and for to govern, rule, and chaſtiſe her reaſonably ; and the Writ 
is ſuch : | 7 

Rex Vic, Sc. Supplicavit nobis R. un' I. B. quod cum ipſa de vita (ic, 
Oc. per pref. I. B. graviter & manifeſte comminata exiſtat, velimus p14 
ſecuritate ipſius R. in hac parte provider; nos, ſupplicationi predi® anni 
entes, tibi præcipimus, firmit' injungentes, quod ipſum I. B. coram te coporc- 
lit' venire fac, & ipſum ad ſuffi Manucapt” inveniend, Ec. ut ſupra, 
quod ipſe præ fat R. bene & honeſte tradtabit & gubernabit, & quod ipſt 
damnum vel malum aliquod eidem R. de corpore ſuo, alit” quam ad virun 
ſuum ex cauſ. regimin & caſtigation ux ſux licite & rationabilit' pertiu, 
uon * nec fieri procurabit, quovis modo compellas. Et ſi hoe coram 
te, c. 

And if a Man in Court-Baron in a Writ of Right, or in other Court, 1 
as in London, in a Writ of Right, vouch a Foreigner to Warranty, &c. 
the Tenant who voucheth may ſue forth a Super ſedeas directed to the 
Court, commanding them that they do not proceed in the Plea, until 
the Warranty be determined, &c. quod vide in the Regiſter, fol. 5. 11: 
E9 13. And upon the ſame he may have an Alias, and a Pluries and an 
Attachment, againſt the Bailiffs or Mayor of London and Sheriff, if they 
will not ſurceaſe, c. | 

And if a Man ſueth a Prohibition to the Spiritual Court and to the y 
Parſon, and notwithſtanding the Spiritual Judge doth proceed to ex- 
communicate the Party, and upon Certificate thereof in the Chancery a 
Writ of Excommunicato capiendo is awarded; he who ſued the Probibi- 
tion ſhall have a Super/edeas to the Sheriff, reciting the whole Matter, 
commanding him that he do nor arreſt the Party ; and if he have arreſted 
him, that he deliver him: Kuod vide in the Regiſter, fol. 67. And he 
may have a Superſedeas out of that Court out of which the Prohibition 
did jiſſue, Oc. 
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Tf the Collectors of the Subſidy or Tenths granted by the Clergy, 
are excommenged by the Ordinary for their Contumacy, Ec. and that 
be certified, and thereupon a Writ directed to the Sheriff for to arreſt 
them, if it be teſtified in the Chancery afterwards by the Sovereign of 
the Collectors, that they have ſatisfied and ſubmitted themſelves ; then 
upon that a Superſedeas ſhall be directed to ſurceaſe to arreſt them; and 
if he hath arreſted them, that he deliver them. 

And if the Biſhop do certify an Excommunication into the Chancery, 
againſt one for a Contempt in a Suit depending before him, and there- 

upon a Writ of Excommunicato capiendo be awarded; if the Official do 
by his Letters after certify in Chancery, that the Defendant hath appeal- 
ed to Rome, or elſewhere: Now upon that Certificate, he ſhall have a 
Syperſedeas to the Sheriff, that he do not arreſt him pendant the Appeal; 
and if he have arreſted him, that then he do deliver him, Oc. 

And ſo if he who is excommunicate ſheweth in Chancery the Pope's 
Letters, teſtifying that he hath appealed, Sc. he ſhall have a Superſe- 
dens to the Sheriff commanding him for to ſurceaſe, Ec. and if he hath 
taken him by Force of the Writ of Excommunicato capiendo, that then 
he do deliver him; quod vide Regiſt. fol. 68. : 

C If a Man take one as his Villain, and the other ſueth a Writ de ho- 
mine replegiando, and he claimeth him as his Villain; he who is taken 
may put in Sureties in Chancery, to yield himſelf and his Goods, if, 
Sc. and thereupon he ſhall have a Superſedeas directed to him who took 


him, not to take him; and if he hath taken him, that then he do de- 
liver him. Regiſt. 79, 80. | 


armis, Ec. the Defendant may ſue out of the Chancery a Superſedeas 
unto the Sheriff or to the Bailiffs of the Hundred where the Plea is 
holden, reciting that a Plea of Treſpaſs V armis ſhall not be holden 
in a leſs Court than before the King, or other Juſtices by his Command- 
ment. Regiſt. fol. 111. 

E And upon a Writ of Error brought of a Judgment given in London or 
other Court, the Party ſhall have a Srperſedeas directed to the Mayor 
1 Sheriffs, or other Officer, to ſurceaſe to award Execution. Regiſt. 
v4, 129. 

If a Man be diſtrained by a Proceſs which iſſues out of the Exche- 
quer, as Executor to an Accountant there, he may have a Superſedeas 
out of the Chancery directed to the Treaſurer and Barons of the Exche- 
quer, ſurmiſing that he is not Executor nor Surety for the Accountant, 
tec. commanding them that they do ſurceaſe, until they have enquired 
the Truth thereof. 


And the like Writ is given where the Barons do award Proceſs of Di- 


bi- ſtreſs againſt any one who hath not any of the Lands of him who was 
IN tne Accountant, Cc. but of his Purchaſe before he was Accountant ; 
ted 1d vi. Regiſt. 1 

| he H. And if the Sheriff doth hold Plea of 40s. the Defendant may ſue 
(101! 


forth a Syperſedeas that he do not proceed, Cc. or after Judgment he 


i uy ſue a Syperſedeas directed to the Sheriff, commanding him not to 
| | award 
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) If a Man do hold Plea in the County of a Treſpaſs which is V7 & Finch. 306. 
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43 E. 3. 21. award Execution upon ſuch Judgment; and upon that an Alias, a py. 
and 19 H. 6. ies and an Attachment. Regiſt. 145. 41 E. 3. Brief 55. con. in C B. 


8. con. 


{ 240. 
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If a Man for Debt of 101. ſue in the County by divers Plaints there, 
every Plaint under the Sum of 40s. where the Debt is one entire Debt, 
the Defendant may ſue a Super ſedeas to the Sheriff, commanding him 
not to hold Plea in thoſe Plaints. 

If a Man ſue one in the County before the Sheriff for Breach of Co. 
venants, to his Damage of 101. or above the Sum of 40 3. then the 
Defendant may ſue a Superſedeas to the Sheriff that he do ſurceaſe; 
quod vi. Regiſt. 146. 

And if a Man do ſue forth an Audita querela, to avoid a Statute. 
Staple or a Statute-Merchant, he ſhall have a Super/edeas to the Sheriff, 
not to do Execution hanging the Plea, Cc. Regiſt. 113. 

Note, That the Conſtable of Dover, who is Warden of the Cinque. z 
Ports, cannot hold Plea of a 20g which doth belong to be determin- 
ed in the County, if it be not of a Thing concerning the Keeping of 
the Caſtle of Dover; and if he do, the Party ſhall have a Writ di- 
reed unto him, to ſurceaſe, and upon the ſame an Alias, and a Plu- 
ries, and an Attachment ; and the Writ ſhall be ſuch: 

Rex dilecto & fidels ſuo B. Conſtabulario Caſtri ſui Dover”, & Cuftodi 
Quinque Portuum ſuorum, vel ejus locum tenenti, ſalutem. Cum inter cates 


ros Articulos quos Domin” Ed* quondam Rex Angl avus noſter, ad emend 
popult regni ſui conceſſ. ordinatum fit quod Conſtabularins Caſtri Dover nm 
#mplacitet ad Portum Caſtri predi® aliquod Placit* forinſecum de Cm, quod 


non tangit Cuſtodiam ejuſdem Caſtri; ac vos quodd* Placitum inter W. de C. 
P. de quodam debito quod idem W. a prafat' P. exigit, & quod quiden 
Placit” Cuſtodiam Caſtri predi® non tangit, coram vobis ad Portum Caſin 
alias teneatis, & ipſum P. ea occaſione per varias diſtrictiones inquietatis ni. 
uus juſte, contra tenorem Articulorum predi®, ficut ex parte ipſius P. nubi 
Aatur intelligi: Nos, Mrticulos prædict' inviolabiliter obſervari 
vobis mandamus, quod ſi ita eft, tunc de Placito illo cor vobis ulterius tt 
nendo Super ſedeatis omnino, ipſumque P. contra tenorem eorundem Afticulo- 
rum uon moleſtetis in aligquo ſeu gravetis ; & Diſtrictionem, fi quam, &. 
And if the Conſtabfe doth hold Plea of any Thing of which he ought C 


not for to hold Plea, the Party ſhall have his Action upon the Statute, 


altho he doth not ſue forth any Writ before directed to the Conſtable. 


Writ de Procedendo ad Judicium. 


Ant. 152. D. N OTE, That by the Statute made Anm 2 E. 3. cap. 8. it is enacted, 
| | That Commandment be not either by the Great Seal, nor the 
| Petty Seal to delay common Right; but if ſuch Commandments come, 
&c. that the Juſtices ſhall not ſurceaſe to do Right in any Point. 
And by the Statute made An 14 E. 3. cap. 14. the Juſtices ſhall not 


And 


Lurceaſe for the great Seal or leſſer Seal. 


Writ de procedendo ad Judicium. 545 


And by that it appeareth, that the King's Juſtices ſhall proceed ac- 
cording to Law, notwithſtanding the King's Commandments directed 
and delivered to them: And if the Party thinketh in his Conſcience, 
that ſuch Commandments ſhall be made, then he may ſue forth 4 Writ 
upon that Statute, commanding them to proceed, notwithſtand:ag ſuch 
Commandments ; and the Writ ſhall be ſuch: | 

Rex dilectis E fidelibus ſuis, W. Sc. & ſociis ſuis Fuſtic ad Aﬀſiſ. in 

Com Salop* afſign', ſalutem. Cum in Parliamento noftro apud Northampton 
An Regni noftri 2. convocato, per Nos, Prelatos, Comites, Barones, & 
alios Magnates, ac totam Communit* regni noſtri in eodem Parkamento exi- 
ſtentes, concord fuerit & ftatutum, guod non mandetur per Magnum Sigill” 
noftrim nec per e. Sigillum noſtrum, ad Communem Legem impediend 
ſeu prorogand*, & i talia maudata veniaut, quod Tuſtic ea de cauſa ad Fu- 
ic fac nullatenus ſuperſ. prout in Statut* prædictꝰ plenius continet' : Vobis 
mandam', quod ad Juſtic partibus in Aſiiſ. Nove diſſ. quam T. arrainavit 
coram vobis per breve noſtr” verſus I. & A. uxor* ejus, & alios in brevi noſtro 
origin” cuntentos, de Ten'tis in E. faciend', virtute alicujus mandati de mag- 
uo Sigillo & parvo Sigillo noſtro vobis directi feu dirigend', nullatenus Superf. WEIS 
contra tenorem Statuti ſupradiff. Teſte, Oc. 14 

But it ſeemeth to be in vain to ſue forth ſuch Writ, if the ſuſtices 11 
do conſider their Oath, and their Duty to God and the King: But be- 1 | 
cauſe 88 are fearful, and will not do a Thing which may turn i} 
to their Diſpleaſure, that Writ was ordained, as it ſcemeth, and for no " 
other Cauſe, for the Statute was ſufficient in it ſelf; and the Party may | 
have in the End of the Writ theſe Words, viz. | 

Sed ad Captionem ejnſdem Aſſiſa, prout in jure & ſecundum Legem & con- Bro. Ni. jr. 
ſuetudinem regni neſtri Ang fuerit facitud proced'. Teſte, Ec. 39. 

E And by the Statute of Veftm. 2, upon Iſſues joined in the Common 
Pleas or King's Bench, they ſhall be tried by N., prins before the ſame N 
Juſtices in the Country. And by the Statute of Fines, in the Time of Va- W 
cation thoſe Iſſues ſhall be tried before one of thoſe Juſtices, aſſociating „ 
to him a Knight, Cc. 


And by the Statute of 7k, a Juſtice of Aſſiſe, aſſociating to him an 
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honeſt Man ſhall take Ns prius, and try the Iſſues ariſing thereupon #1 
taken in the Common Pleas or King's Bench, if they need not great Ex- , l 
amination, Sc. But in thoſe Caſes it appeareth by the Regiſter, the 1 
King by his Writ may reſtrain and command the Juſtjces, that they do ql. 


not award Niſi prius; and if hey have awarded any Writ of Niſe privs, | 
that they ſend a Syper/edeas ; and Writ ſhall be ſuch: 17 | 
Rex Fuſtic' ſuis de Banco ſalutem. Licet de communi contilio regni nof ri Well 
concord” exiſtat & ftatutum, quod inquiſitiones & Jurat' in Placito terre ca- 
piend quæ magne non ſunt examination, capientur in patria coram uno Fiſt” 414 
placei nbi mot” exiſtunt, ſociato ſibi aliquo proto homine patriæ milit” ſive 1 4 
alto, ita quod communis dies det” in Banco, & certi dies & locus dentur in 
patria in preſent* part', & ctiam quod Inquiſitio && Furat* in Placito terre C241.) 
magnam examinat requirent” coram drobus Fuſticꝰ de Banco in form predict FD 
iantur: Qutia tamen Placitum quod eft coram volis in Bauco predict” per 
Breve noſtrum int? W. Peteutem & T. Tenent” de Maner* de S. cum pertin” 
Aa a a 14 
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526 Writ upon the Statute made, &c. 


in Cm W. ſpecialit” nos tangit, præſertim cum idem T. dium Maneyiny; 
teneat ad termin vitæ ſue ex conceſſ. noſtra, & poſt mortem ejuſdem T. idem 
Manerium ad nos & hæred' noſtrot integre reverti debet ; volentes indempni- 
tati noſtre proſpicere in hae parte, Vobis mandamus, quod fi ad Inquiſit inde 
capiend procedere vos conting*, tunc hujuſmodi Inquifit” coram nobis in Banco 
pred & non alibi capiatis, concordia & Statuto præd non obſtantibus : Ft |; 
Inquifit” inde per breve de niſi prius capt demandaveritis, tune Inquiſit” ill; in 
patria capiend* ſuperſederi demandetis. Teſte, Ec. 
There is another Form of Writ for that Matter in the Regiſter. 
And N. 32 H. 6. it appeareth, that it is in the Juſtices Diſcretion, whe. 4 
ther they will grant N prius, or not; and by the like Reaſon, the 
King at his Diſcretion, and by his Writ directed to the Juſtices, may 
n reſtrain the ſame. ST. | 
Bro. Ni. pri And Niſi prius ſhall not be granted where the King is Party; without 


55. the King's ſpecial Warrant, or the King's Attorney's Aſſent, notwith- 
Procedendo ſtanding the aforeſaid Statutes, 
14+ 


Writ upon the Statute made for the King's Steward and 
Marſhal, that they do not hold Plea, if not, &c. 


10 H. 7. 13. 81 by the Statute of Articuli ſuper Chartas, cap. 3. (a) That the ; 
k) Steward and Marſhall ſhall not hold Plea of Freehold nor any Plea 
of Treſpaſs, but only of Treſpaſs done in the King's Houſe, and other 
Treſpaſſes done within the Verge, and of Contracts and Covenants 

; the King's Houſhold ought to have againſt another of 

his HouſhoJd, and no other; and no Plea of Treſpaſs ſhall proceed, 
which is yot brought before the King remove out of the Verge where 
the "Treſpaſs ſhall be done, ſo as that they be ended before the King go 
out of the Bounds of the Verge where the Treſpaſs is done; and it 
they cannot be ended there, the Parties ſhall ceaſe, and ſhall be tried at 
the Common Law. And the Steward ſhall not take Cogniſance of 

Debts of other Men, but only of ſuch as be of the King's Houſe: He 

ſhall hold no other Plea by Obligation made at the Diſtreſs of the Stew- 
ard or Marſhal: And if they do contrary to that Ordinance, it ſhall be 
void. And the Court of the Marſhalfea nor the Juriſdiction thereof 
ſhall not exceed above twelve Miles by the Statute made 13 R. 2. c. 3. 
And a Man may add in Action brought againſt him in the Court of the 
Steward or Marſhal, that he was not of the King's Houſhold at the 
Time of the Treſpaſs or Contract made, or that the Plaintiff was not 
one of the King's Houſhold at that Time. And if a Man be ſued 2 

2 tie 


(a) See 10 H. 6. 13. In Treſpaſs brought as in Contra&s, &c. for elſe an Action 's 
there; of a Treſpaſs done within the maintainable on the Statute, Nu! tiel Re- 


Verge, it is neceſſary that one of the cord a good Plea there. 7 H. 6. 30. | 
Parties be of the Houſhold, c. as well 


Writ upon the Statute made, &c. 


C the Court of the Steward and Marſhal contrary to the Statute, then he 
who is grieved ſhall have ſuch Writ (a): 

Rex Ser & Mareſchallo Hoſpitii ſui, ſalutem. Cum inter cæteros articu- 
Irs ques Domiuus Edwardus quondam Rex Angl', avus hoſter, ad emenda- 
tion? ſtatus populi ſui conceſſit, ordinatum ſit, quod Sen & Mareſchallus 
Hoſpitii noſtri non teneant Placita de Libero tenemento, de Debito, Conven- 
tione, Tranſgr', ſeu contrattu hominum popult, niſi tantummodo de Tranſgr, 
Hoſpitii noſtri & aliis Tranſgr” infra virgam, & de Contradlibus & Conventi- 
bus qu aliqui de eodein Iloſpitio aliis de eodem Hojpitio feceriut, & in eo— 
dem Hoſpitio, & non alibi; ac jam ex querela A. & B. acceperimns, quod 
vos, ad proſecutionem I. de I.. Placitum inter pref. A. & I. qui de eodem 
Hoſpitio non ſunt, ut dicitur, de quod. Debito quod idem A. de praf. I. exi- 
git, tenetis coram vobis, in ipſius A. damnum non modicum & gracam', & 
contra formam Ordinationts' pr did“: Nos igitur, volentes dictum Ordinati- 
onem in omnibus & ſingulis ſuis articulis oſervari, vobis mandamus, quod 
ſi ita eſt, tunc de Placito illo coram wobis ulterits tenendo Superſedeatis ommi— 
no, ipſum A. contra tenorem Ordinationis pred non moleſtantes in aliquo ſer 

gravaut'; & Diftridionem, ſi quam, &c. Teſte, Ec. 

D And if the Plea be lawfully begun before the Steward and Marſhal of 
the King's Houſe within the Verge, and before the Flea be ended the 
King doth remove; now the Plea is thereby diſcontinued, and then it 
behoveth the Party to commence his Action at the Common Law, and 
not within the Verge before the Steward and Marſhal ; and if he do, 
the Party grieved ſhall have ſuch Writ : 

Rex Seueſeb & Mareſcha” Hoſpitii ſui, ſalutem. Cum inter ceteros ar- 
-trcntos quos Dominus Edwardus quend' Rex Angliz, avus nofter, ad emend:- 
tionem ſtatus populi ſui conceſſit, ordinat" fit quod Seu]? & Mareſch* Heſ- 
pitii naſtri non teneant Placitum de Libero tenemento, de Debito, de Con- 
ventione, feu Contractu, hominum populi, niſi tantummodo de T1 ranſer Hoſ= 
pit ii noftri, & aliis Tranſer” fudlis infra virgam, & de Controftilns & Coir- 
ventionibas qu aliquis de dito Hoſpitio fecerit alteri de eodem Hoſpitte, ©; 
in eodem Hoſpitio, & non alibi, & nullum Placitum de Tronfer” placitent 
aliud, quod non ſit attachiatum per eos antequam nos eximis wvirgai ubi 
Tranſgr ſucta fuit, & Placit' il' celeriter de die in diem placitent & termi- 
nent, ita quod placitent” & terminentur autegqitam exeamus eandom virgam ubi 
tranſgreſ. fatta fuit ; & ſi, forte infra Londas illius virge terminari non pote- 
rint, ceſſeut hujuſmodi Placita coram Seneſchall” & Mareſchall, & ſint Q1e- 
rentes ad Communem Legem ; 1c jam ex gravi querela A. & B. accepims, 
ud dos ad ſeddam R. de B. 1pſos, Sc. ad reſp” coram Vouls predict” R. de 
dm Tranſgr' eid' R. per pr. e fat A. & B. infra virgam noftram apt E. 
ai, &c. 12. fatta, ut dicitur, quod quid Placitum per vos attashiatum tun 

Aa aa 2 fit 


(a) Note; A good Rule by Babbinoton. viri But if a Statute gives a greater Pe— 
9 H. 6.2. If a Stature gives a greater Pe- nalty ; but no other Action lies, but that 
nalty for an Offence, and alſo a ſpecial which was before at Common Law, there 
Action; there if the Party who brings the a Man ſhall have Advantage thereot 
Writ, does not make Mention of the Sta- (without mentioning the Statute) as in 
tute, he ſhall have no Advantage of the Waſte, Sc. See 9 EA. 1. Fitzh. Tenant in 
Penalty given by the Statute ; as tor Hunt- Dower. So in a l cial Aſſiſe, where the 
ing in Parks, or pro uxore abdut{a cum bonis Party i, fund a Difleifor with Force, ©. 
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fuit antequam virgam ill exivimus, diſtringitis, & ipſos ea oc caſione multip li 
cit” inquietatis minus juſte, in ipſorum A. & B. diſpendium non modicum 63 
gravamen, & contra tenorem articulorum prædict . Nos igitur, volentes dic. 


lam Ordination in omnibus & ſingulis ſuis articuÞ inviolabilit* obſervari, o. 


bis mandam's quod fi ita eſt, tunc ipſos A. & B. ad reſp' coram vobis de 
bujuſmodi Tranſgreſ. nullatenus diſtringatis, ſed de Placito illo coram wobis 
ulterius tenend omnino Superſ. & Dictrictionem, fi quam, Ec. Teſte, Oc. 
And if a Man be ſued by Plaint before the Steward and Marſhal of 
the King's Houſe, who is not of the King's Houſhold, and the Debtor 
plead, and affirmeth the Juriſdiction of the Court; and the Cauſe be 
adjudged againſt him; yet he ſhall have an Action upon the Statute 
againſt the Party who ſueth him there; quod vide T. 3 H. 3. Title 


Eſtoppel. 


Writ of Certiorari to remove Records, &c. 


PHE Writs of Certiorari for to remove Records out of one Court B 


into another, are of ſeveral Forms; and the Form of the Writ to 
remove the Record of Re-difleiſin is ſuch: 

Rex Vic, &c. Quia quibuſlibet certis de cauſis certior velimus ſuper Re- 
cordo & Proceſſu cujuſdam Inquiſition” factæ coram te & cuſtodibus Placito- 
rum Coron noſtre in Comit” tuo apud N. per Breve noſtrum ſuper quadam Re- 
diſſ. I. per R. fac? ut dicitur, de uno Meſſuag cum pertin' in N. Tibi pra- 
cipimus, quod ſi judicium inde redditum ſit, tunc Recordum & Proceſſum 
pred” cum omnibus ea tangentibus nobis ſub ſigillo tuo diſtincte & aperte mit- 
tas, & hoc Breve, (a) ita quod, Ec. ubicungue, Ec. ut inſpectis Rec & 


(a) Where the Tenor of the Record is ſufficient, 
and where the Record it ſelf muſt be re- 
moved. 


If one brings Debt on a Recovery in an 


inferior Court, as in a Court of Pie-pow- 


ders, Oc. there it is not neceſſary for the 
Party to have the Record it ſelf, nor the 
Tenor of it: So if one brings Debt in C. B. 
on Damages recoverd in B. R. or in the 
Court of Norwich; but if nul tiel Record be 
pleaded there, it is ſufficient if the Tenor 
of the Record be removed into Chancery 
by Certiorari, and ſent thence by Mittimus. 
7 H. 6. 19. See 19 H. 6. 79.. and 80 ac- 
cordant, Dyer 187. 

(2.) Where one is to ſue Exccution of a 
Record in another Court, as where it is 
to ſue Execution in C. B. on a Recovery 
in antient Demeſne, or before Juſtices of 
Aſſiſe, or of Oyer and Termirer, there the 
Record it ſelf ought ip be removed into 


4 


Proceſſu 


Chancery by Certiorar;, and the ſaid Re- 
cord with the Certiorari ſent into C. B. by 
Mittimus; and ſo if an Attaint is before 
ſued on ſuch a Recovery. 34 H. 6. 251. 
But when Execution 1s to 2 ſued in C. B. 
upon a Record which remains in the Trea- 
ſury there, as on a Fine, Recovery, &c- 
(Note all thoſe Records were removed 
into the Reccipt of the Exchequer, cir4 
Temp. 9 H. 4. 37 H. 6. 17:) But where it is 
in the Chancery as on a Petition among 
Parceners. Dyer 136. there they will not 
ſend in the Record it ſelf, but a Certiorars 
to the Chamberlain and Treaſurer, and a 
Mittimus of the Tenor of the Record: 
Sce the Cauſe 39 H. 6. 4. per Priſot ; and 
if the Tenor of the Record be before the 
Certiorari filed in Chancery, they will not 


ſend the Certiorari into the Recept. (Trea- 


ſury) nor ſend in the Tenor which is there 
filed, but only Tenorem Tenoris, and it 
ſeems that is ſufficient. 17 H. 6 17, — 
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Preceſſu pred? ulterins inde eri fac“ qued de jure & ſecundum Legem & 
conſuetudinem regui noſtri Ang! fuer“ faciend'. Teſte, Ec. 

And he may remove it after a Diſſeiſin, Ge. 

And if a Man be attainted in a Re- diſſeiſin or a Poſt-diſſeiſin, and Poſt. 247. 
hath no Lands within the County to be put in Execution, he may 
remove that Record by a Crtiorari into the King's Bench, and there 
have Execution. And he may remove a Recovery in an Aſſiſe of No- See a Reco- 
vel Diſſeiſin into the King's Bench by a Certiorari in like Manner, very in anti- 
But the Writ of Certiorari Kirch, Si judicium inde redditum ſit, tunc Re- A _ 
cord, Proceſſ. Sc. as above. By which it appeareth that it ought 5 zor foo 
that Judgment be given in the Aſſiſe, Sc. otherwiſe it ſeemeth he ſhall 44 E. 3. 28. 
not have the Writ; for the Certiorari is ſaid to remove the Record, to 3% U. S. Br. 
the Intent that he may ſue forth Execution upon the ſame when it is OT 
removed in the King's Bench, for there they may award Execution into (ch, Writ of 


every County to execute the ſame. Certior.zri to 
| remove the 
Record in Com. B. immediately, but firſt in the Chancery. Yet 43 Af. 20. the Contrary is admitted. 


If a Man do recover Lands by Aſſiſe of Novel Diſſeiſin, and the De- 21 E. 3. 5. 
fendant will ſue a Certificate before other Juſtices, there he ought to pi ng 
ſue forth a Certiorari to the Juſtices of Aſſiſe, to certify the Record unto * 
the new Juſtices, who hold Plea upon the Certificate, and the Words - 
(Sine dilatione) ſhall not be put in any Writ which hath a certain Day 
of Return. : : 

And if a Man recover per Aſſſe de Novel Diſſeiſin, and the Defen- 
dant will ſue an Attaint before other Juſtices, then he ought for to 
have a Certiorari to the Juſtices of Aſſiſe to certify the Record, Si judi- 
cium redditum fit. 

And if a Man recover before Juſtices in Eyre in an Aſſiſe of Novel 
Diſſeiſin, the other Party may ſue forth an Attaint before other Juſtices, 
and have a Certiorari to the Juſtices in Eyre to ſend the Records before 
the other Juſtices, 

F And the King may ſend his Writ of Certiorari to the Barons, Trea- z; H. 6. 16., 
ſurer, and Chamberlains of the Exchequer, to certify the Record of 
Aſſiſe in the Treaſury in their Cuſtody into the King's Bench. 

There is another Writ of Certiorari to the Treaſurer and Chamber- 9 k. 3. 50. 

lains of the Exchequer, to certify the Record of the Aſſiſe taken, but Ctoc. 24 K. 3. 


the Judgment was not given, becauſe the Defendant died; but the Writ "A E 5. 
— 0 . oþs 2 7 „* 
is 

26. 
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See 24 E. 3. 79..that no Execution can be c. See and note 31 H. 6. 51. 39 H 6. 3. 
en the Tenor of a Record. Dyer 217. No 32 E 3. Orare Imp 1. where nul tiel Re- 
Scire facias on the Tranſcript of a Re- cord is a good Plea. See ) H. 6. 30. 
ſummons ſent out of Chancery into C. B. Note; The Statute 1 & 2 Phil. © Aar. 
and ſec Dyer 228. and 5 J. J. 25. where is that no Certiorari to remove any Recog- 
« Record is pleaded in the ſame Court, niſtnce ſhall be awarded, except the Wris 
and val tie! Record pleaded thereto, it be ſigned with the Hand of the Chief Ju- 
eucht not to be centred quod babeat bie Re- ſtice, or ſome other Juſtice in his Abſence. 
erdum ſub ſuo tericulo. Etquia Fuſticiarii bie ne Vid. Raſt. Sat. Mainpriſe 5. 45. 

ade ſari volunt ſuper Inſpetionem & Examina- Nete, A Record may be 1cmoved f. er 
lenem Recordi, Cc. Dies Dat eſt partibus, à Dilletfi: , C. ; 
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js of little Effect, for that by the Death of the Defendant before 


[243.] 


= qa pl. 18. And An' 27 E. z. in Aſſiſe, a Juſtice was indicted, for that he 
2 N. 3. 9. 


Bro. Indict- 


ment 50. 


udg- 
ment the Writ is abated. J 8 8 


And if a Man will ſue an Attaint upon Recovery in an Aſſiſe, which 
Record of Aſſiſe is in the Treaſury, then he who bringeth the Attaint 
(a) ought to ſue a Certiorari to the Treaſurer and Chamberlains of the 
Exchequer, to certify the Record of Aſſiſe before the Juſtices, before 
the Attaint be ſued forth. | 

If a Mar do recover Damage in an Aſſiſe of Novel Diſſeiſin, and be- A 
fore he hath Execution of the Damages, the Record is ſent into the 
Treaſury ; then he may ſue a Certiorari to the Treaſurer and Chamber. 
lains, to certify the Record of Recovery in the Aſſiſe before the King, 
that Execution may be awarded for the Damages. 

And if a Man recover Lands and Damages in an Aſſiſe of Freſh Force, B 
and the Defendant hath not any 'Thing within the City or Borough for 
to ſatisfy the Damages; then the Party may ſue a Certiorari to the May- 
or or Bailiffs, to certify the Record into the King's Bench, that he may 
have Execution of the Damages recovered. 

If the King maketh certain Perſons Juſtices of Aſſiſe, Ec. in one c 
County, and afterwards at another Aſſiſes he maketh other Juſtices of 
the ſame County; a general Certiorari ſhall be ſued to the firſt Juſtices, 
to certify all the Records of Aſſiſe and Juries which were taken in that 
County before the new Juſtices. 

And in Aſſiſe of Novel Diſſeiſin if the Verdict paſs for the Plaintiff, ) 
and before Judgment be given a new Commiſſion is to other Juſtices of 
the ſame County, the Party for whom the Verdict paſſed, may ſue 
forth a Certiorari to the firſt Juſtices, to remove the Record into the 
King's Bench, to have Judgment given there upon that Aſſiſe and Ver- 
dict paſt ; or may have a Certiorari to the firſt Juſtices, to ſend the Re- 
cord before the new Juſtices, that they may give Judgment thereupon: 
And it behoveth to have another Writ unto the new Juſtices, to te- 
ceive the Record, and that they proceed to Judgment. And when the 
Record is removed after Verdict given before other Juſtices, and they 

delay to proceed to Judgment upon the Verdict, the Party for whom 
the Judgment ſhould be given may ſue forth a Writ directed to them, 
god receptis & viſis Record & Proceſſ. predie”, they proceed to Judg- 
ment, Sc. And thereupon the Party may have an Alias, and a Plies, 
Il cattſam nobis ſignifices: And if they will not do any Thing, whether 
he ſhall have an Attachment is a Queſtion ; for there is a Statute made 
A. 3 F. 3. which willeth, that Commiſſioners in ſpecial Caſe limited by 
the Statute ſhall be puniſhed for their Miſdoings ; but it ſeemeth it ſhall 
not be, if the Statute be not made, for that Cauſe only. 


cauſed an Indictment, which was found to be but 'Treſpaſs, to be entred 
in Record as Felony, Sc. And the tame was adjudged a void Indict- 
ment, becauſe it was to make void a Record. But yet it ſeemeth he 
might be indicted, for taking of Money, or for other Falſity, which 
doth not deſtroy and defeat the Record. Ita re. 


And 


{a) N.te; Here there ougt to be tlie Record it ſelf, and not a Tenor only. 39 H. 6& + 


* 


- 
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F And a Man may have a Writ to the ſame Juſtices before whom the 
Verdict paſſed, Sc. to proceed to Judgment, as well as he ſhall have a 
Writ to other Juſtices before whom the Record is removed (a). | 

G If a Man in an Aſſiſe of Novel Diſſeiſin, or other Action real, be- 
fore Juſtices in Eyre vouch one to Warranty, who preſently entreth 
into Warranty, and afterwards loſeth ; the Plaintiff ſhall recover, and | 
Tenant ſhall have Judgment to recover in Value againſt the Voucher: | 
Now if he who recovered in Value, will have Execution of the Lands | 
recovered in Value, he ought to -ſue a Certiorari to the Treaſurer and WR | 
Chamberlains of the Exchequer, to certify the Record in Aſſiſe into | 4.09 | 

| 
| 


the Chancery; and when it is there certified, the King ſhall ſend the 
(b) Record by Mittimns into the Common Pleas, and thereupon the 
Juſtices ſhall award a Scire facias againſt the Party againſt whom the 
Recovery was, to come and ſhew why Execution ſhould not be done of 
Lands in Value. 

H And a Man may ſue a Certiorari directed to the Juſtices of Aſſiſe, to 
remove the Records of Aſſiſe into the Chancery, and alſo a Deed which 
is before them, Cc. and afterwards he may ſue forth a Writ of Mittimus 
unto the new Juſtices of Aſſiſe of thoſe Records, and of the Deeds 
which remained before the 3 

1] And if the Husband and Wife ſue a Bond, which is made to the 
Wife, in the Common Pleas, and the Deed is there denied, for that 
they remain in the Keeping of the Cuſtos Brevium, and the Husband 
dieth; the Wife may have a Writ out of the Chancery directed to the 
Cuſtos Brevium in the Common Pleas, that he deliver the Deed to the 
Wife, becauſe the Plea is determined by the Death of the Husband. 

k And when the Juſtices in Eyre come, and ſhall be in any County by 
the King's Commiſſion, then a Writ ſhall be ſent to the Juſtices of the 

Common Pleas, to adjourn all the Pleas of that County which arc in 

the Common Pleas before the Juſtices in Eyre, to be determined before 

them: And if the Juſtices in Eyre cannot determine the Pleas before 
they depart out of the County, then a Writ ſhall be ſent to the Juſtices 
in Eyre, to fend thoſe Records and Pleas, which are not determined 


* adjudged, into the Common Pleas again: And the Writ ſhall be 
Ucn ; 


— 
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Rex 


before the Day in Bank, after the Verdict 
taken, the Court may receive the Record 
by the Hands of the Clerk of Aſſiſe, with- 
out any Cert/;yari to the Executors of the 
Juitice, and the Entry hereof ſhall be ge- 


(a) Note ; If the Juſtice of Niſt privs die torney was received by a Judge who died 


in Pais. Dyer 163. But note; If a Juſtice 
of Ni prius be removed, c. the Certicrar; 
ſhall be to himſelf ; and fo if his Excecu 
tors have the Record, the Certiorari ſhall 
be to them See Dyer 439 13 H. 7. 21. 


e |; neral. Ad quem Diem hic -- if 59 Et (b) N te; A Fire facias lies on the Te- 
d Faſt art ad /fſiſas roram qu b, Cc. Miſe- nor before any Entry,thereof on the Roll. 
g. ** * Revordu n ſoript” in hac verba, c. And if the Tranſcript of a Fine comes 1n 
be 4. tho mit that it be Erro. yer this ſhall by Mittimus, at the Suit of one, and an- 

ve received to be aſſigned for Error; for other bas Cauſe to have Execution upon 
ich * 1+ Contrary to what the Court did as the ſame Fine, he ought to purſue the 


WT 
Th, 4 bs 
* 


U and though in ſome Caſes the 
9. 


rt ſhall give aith to the Leath of a 
Judge, as 2H 7. A Servant of an At- 


Mittimus to have Execution ; for other- 
wiſe he cannot have it, although the Te- 
nor was centred on the Roll before. 
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Rex dilecto & fideli ſuo S. ſalut*®. Cum Loquela que fuit cor Fuſtic no- 
firis de Banco per Breve noftrum int” S. Petent” & I. Tenent' de uno Meſſy op 
cum pertin in T. in Com N. una cum Brevi prædict', cor wobis & ſocis 
reſtris nuper Fuſtic* noſtris itinerant” in Com predia” miſſa fuiſſet placitan. 
da, ac Placitum illud quibuſd cert* de cauſ. in itinere predict”, remanſerit 
indiſciſſum, abſque hoc quod idem Placit alicubi adjornat* fuiſſet Placitand, 
per quod ex parte ipſius S. nobis eſt ſupplicat', ut ſibi in præmiſſ. iſtic fi. 
cere velimus; Nos ea de caiuſa attendentes expediens fore, quod Fuſt mori 

[244.] de Banco ſuper Record” & Proceſſi Loquele preaitt cor vobis & pr. fat 

ſociis deſtris in itinere prædid certiorent', vobis mandam”, quod Record & 
Proceſſ. preditF una cum Brevi prædict“ & omnibus aliis ea tangentiþus, 
pref. Fuff noſtris de Banco ſub ſigillo veſtro diſtincte & aperte ſine dilatione 

| mittetts, & hoc Breve, ut his iuſpectis, ulter proced in Loquela præd ſe- 

cund Legem, & conſ. regni noſtri valeant. Teſte, Sc. 

j Br. Brief And if an Aſſiſe of Novel Diſſeiſin be brought in the King's Bench, 
414. Vid. and the Defendant alledge and plead, that there is a Writ of a higher Na- 
= ys w_ ture depending in the Common Pleas for the ſame Land between the 
Br. Brief Plaintiff and Defendant; then if they be at Iſſue, whether there be 
282. ſuch a Writ depending or not, the Defendant ought to ſue a Certiorari 
4 => * cout of the Chancery to the Juſtices of the Common Pleas, to remove 
100. rer and certify the Records into the Chancery; and upon the ſame certified, 
| he ſhall have a Writ of Afittimus out of the Chancery to the Juſtices of 

the King's Bench ; with which Writ the King ſhall ſend the Tenor of 
the Record which is there into *the King's Bench : And the Writ of 
Alittimus ſhall be ſuch: | | 

Rex dilecto & fideli ſuo R. de W. & ſociis ſuis Juſt ad Placita coram 
nobis tenenda aſſign” ſalut'®. Cum R. P. nuper arrainavit quandam Aſſiau 
novæ diff. cor nobis apud Weſt' per Breve noftrum verſus B. de ten'tis in A. 
& duo meſſuag, tres carucatas terre, viginti acras prati, cum pertinen in 
radem villa in viſii poſuiſſ. idemg; H. placitand* in Aiſa illa allegaſſt, 
quod Breve de altiori natura tunc & din ante pendebat inter partes predic 
coram dilectis & fidelibus noſtris W. & ſociis ſuis Fuſticiariis noſtris de 
Banco, & Record & Proceſſ. inde coram prefat” Fuſe noſtris de Banco bali 
ta ad Warrantum vocaſſet, ut accepimus ; Nos attendent' expediens eſſe & ue. 
ceſſe quod vos ſuper tenor” Record? & Proceſſ. prædict' coram pra fat Fiſt 
de Banco habit” certioremini, tenorem illum quem coram nobis in Cancel 
noftira venire fecimus vobis mittimus ſub pede ſigilli, mandant”, quod iuſpe lis 
Record” & Proceſſu præ dic“ ulterius fieri ſac quod de jure & ſecundum Le- 
gem & conf. regui noſtri fuerit ſaciend'. Teſte, Oc. 

And if a Man do recover in an Aſſiſe of Novel Diſſeiſin hefore Juſtices 
of Aſſiſe in the County, and before Execution ſued of the Damagcs, 
the Record is removed into the Chancery by Certiorari; he who reco- 
vered in the Aſſiſe may ſue forth a Writ of Mittimms to ſend the Re- 

. cord into the King's Bench, commanding them for to proceed, and to 

award Execution ; and the Writ is ſuch : 


Rex 8/075 oo fide!” E. eg ſociis ſuis Fuſtic* nofris ad Placita corem 191 
report gg ſailntem. Cum I. per Recogn' Af. de nova diſſ quam M. 4. 
"77 0955 B. & ſoiiis ſuis nuper Fu” Domini Elwardi (nd — 

ng: 
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Angl' avi noftri, ad A. Se. aſſign verſus R. & alios, Ec. de Tenementis 
in T. recuperaſſet ſeiſinam ſuam de uno meſſuag* cum pertin in D. per conſi- 
der cur? predit® & dampna ſua, que ad x. I. taxabantur, ſicut per Record 
£9 Proceſſ. Af. præ dic que coram nobis certis de cauſis venire fecimus plenits 


apparet; ac * quoad dam pua recuperauda adbuc refiat faciend, 
ſecut ex parte ipſius I. nobis dat intelugi: Ns igitur volent' dictum Fudic 


execut debite demandari, Record & Proceſſ. pred” vobis mittim' ſub pede 


ſigil noſtri, mandantes, quod viſ. Record & Proceſſ. predic? ulter' quoad 


exec? Judic pred” fieri faciatis quod de jure & ſecundum Legem & conf. regni 


noſtri fuerit faciend. Teſte, &c. | 

And if a Man recover Lands by Aſſiſe of Novel Diſſeiſin before Ju- 
ſtices of Aſſiſe, and the Defendant hath a Writ of //'arrantia Chartæ de- 
pending in the Common Pleas, the Party may ſue a Certiorari to remove 
the Record of the Aſſiſe in Chancery, and thereupon have a Mittimns 
of the Record of Aſſiſe to the Tuſtices of the Common Pleas, and in 
the End of the Writ ſhall be ſaid, ut hiis inſpedis, ſecurius procedere va- 
leant in Placito Warrantie pred ſecund Legem, c. 

And in Aſſiſe of Novel Diſſeiſin, if the Defendant plead two or three 
Recoveries in Aſſiſe before other Juſtices, which Record is in the Trea- 
ſury, Oc. now if the Record be denied, for which he ſueth a Certiorari 
to the Treaſurer and Chamberlains of the Exchequer, to certify the Re- 
cords at a certain Day into the Chancery ; if they at the Day certify any 
Records, but do not certify that there are other Rolls of the ſ.me Juſtices 
remaining in the Treaſury in the Tower of London, ſo as that they have 
not made a full Search of the Records; then the King ſhall ſend to the 
Juſtices of Aſſiſe his Writ, reciting the Matter, commanding them for 
to continue that Aſſiſe until another Day, ſo as the Defendant be not 
damnified by failing of the Record; and the ſame ſeemeth to be 
reaſonable. | 

And if a Man be bound in a Statute-Staple to pay a certain Sum of 
Money at a Day certain, after the Day the Party who hath the Statute, 
may come to the Mayor of the Staple and ſhew 1 the ſame, and pray 
him to certify the ſame into the Chancery; and if the Mayor will not 
ſo do, then the Party who hath the Obligation may come into the Chan- 
cery, and ſhew the ſame there, and pray a Certiorari to the Mayor to 
certify the Inrolment of the Statute: And if the Mayor do return, that 
he hath twice or oftner, certified the ſame before that Time, as appear- 
eth by the Inrolment made by the Mayor, if there appear no ſuch Cer- 
tificate upon Record in the Chancery, then he who hath the Bond of 
the Statute may ſue forth a new Certiorari to the Mayor, reciting in the 
Writ, that there is not any Certificate recorded in the Chancery, com- 
manding him to certify the Inrolment of the Statute which is before 
him; and upon the ſame he may have an Alias and a Pluries againſt the 


Mayor, if he will not certify the ſame, and alſo an Attachment againſt 
the Mayor, directed to the Sheriff, Oc. 


B b b b The 
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Vid. 10 El. 4 The Writ of Certiorari js an (a) original Writ, and iſſueth ſometimes A 
Dyer 274 out of the Chancery, and ſometimes out of the King's Bench, and li- 
11 eth where the King would be certified of any Record which is in the 
Treaſury, or in the Common Pleas, or in any other Court of Record, 
But ſee or before the Sheriff and Coroners, or of a Record before Commiſſio- 
— 292 aging ners, or before the Eſcheator; then the King may ſend that Writ to 
this Day is, any of the ſaid Courts or Offices, to certify ſuch Record before him in 
to awarda Banco, or in the Chancery, or before other Juſtices, where the King 
Salhæna tO pleaſeth to have the ſame certified: And he or they to whom or who 
the Comm? the Certiorari is directed, ought to ſend the ſame Record according to 
„ 50% the Tenor of the Writ, and as the Writ doth command him; and if 
he or they fail ſo to do, then an Alias ſhall be awarded, and afterwards a 
Pluries, Vel cauſam nobis fignifices, and after an Attachment, if a good Cauſe 
be not returned upon the Pluries, wherefore they do not ſend the Record, // 
Alſo the King might by ſuch Writ of Certiorari ſend for the Tenor B 
of the Record, or for the Tenor of the Tenor of the Record, at his 
Election; and thoſe Writs ought for to be obeyed, and the Records 
ſent, as the Writ commandeth them to do; and the Form of ſome 
of thoſe Writs here followeth : | 
Rex dilecto & fideli ſuo R. ſalut'. Quia quibuſdam certis de cauſis Certi- 
orari volumnus ſuper Record & Proceſſ. Utlag' in I. Com' T. promulgat & 
coram vobis & ſocits veſtris Fuſt” noſtris ad diverſ. Felonias in Com” prediff 
audiend & termin aſſign retornat” : Vobis mand, quod tenor Record & 
Proceſſ. predict: Or thus; tenor? Record & Proceſſ Utlag* pred” cum omnibus 
ea tangent” nobis in Canc' noſtra ſub ſigillo veſtro diſtinde & aperte ſine di- 
latione mittatis, & hoc Breve. Teſte, Oc. : 
And to certify an Indictment taken before the Juſtices in Eyre, the 
Form is ſuch : - | 
Rex, Ec. Quia ſuper Præſentation factam coram vobis E& ſociis veſiris 
Tuſt ic“ noftris itinerant” in Com* Lincoln' de morte A. unde B. captus & de- 
tentus iu priſona noftra de N. refatus eſt, & etiam ſuper inquiſition inde 
coram vobis ibid fact quibuſdam certis de cauſis volumus certiorari; Jobis 
mandamus, quod irrotulationem Praſentat' & Inquiſitionis præd nobis ſub 
ſigillo veſtro diſtiucte & aperte ſine dilatione mittatis, & hoc Breve. Teſte, Ec. 


And there is another Form of Writ directed to the Coroners : D 


] Rex Coronator* ſuis in Com Lincoln* ſalut. Quia quibuſdam certis de 
24 Aſſ. 40. Cauſis certiorari volumus ſuper Recordo & Proceſſu cujuſdam Appell”, quam W. 
Br. Certiera. nuper Probator” defunct fecit verſus S. de quadam Roberia quam id W. & 
9. the Writ B. in Com”, Ec. ad invicem feciſſe dicebantur; Vobis præcipimus, quod Re- 
was awarded „ 3 4 ; : ; oa 
to the Exe- £974 & Proceſſ. ejuſd Appell cum omnibus ea tangentibus, nobis ſub ſigillis 
cutors of the Veſtris, Ec. And that Writ lieth where a Man before Juſtices becometh an 


Coroner. Approver, and the Coroner appointeth him to make his Approvement, 
3 7 ng and afterwards the Approver dieth ; the King may write unto the Coro- 
ee, to ner to ſend him the Record of the Approvement. 

the Cor o- And another Form of Certiorari to the Mayor and Sheriffs of London. E 


ners, Vid. 


Rex 
2 Eliz. Dyer 
no” In (a) A Certiorari out of B. R. was to re- yari out of Chancery for the Tenor was, 


move the Record of the Foot of a Fire in and then 'twas ſent into B. R. by Miitimui. 
C. B. and twas not allowed, but a Certio- Dyer 275. 
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Rex Major & Vie London' ſalutem. Quia quedam negotia per Appell, 
Indictumenta & Attachiament' coram vobis in Civitate pred? Lond' nuper in- 
trata ncudum terminant', & quedam Inquiſitiones in eadem Civitate fate 
fuerint retornat”, quorum quidem negotiorum Inquifitiones, Record & Proceſſ. 
penes vos reſident, ut dicitur, & que omnia per dilectos & fideles nofiros B. 
C. D. Juſtic noſtros ad diverſas tranſur” in Civitate præd fad“ audiend 
& terminand' aſſign, expediri volumns, & finalit' terminari : Jobis manda- 
mus, qitod rt Record & Proceſſ. cum omnibus ea tangent” pref. Fuſtic” 
ſub ſigillis, Ec. | | 

And if the King by Virtue of any Writ (a) of Certiorari, remove 
any Record hefore any of the Juſtices, he may afterwards ſend for 
that Record, and remove the ſame before himſelf, or other Juſtices, at 
his Election; and then the Writ is ſuch : 

Rex, &c. Quia quibuſdam certis de cauſis Certiorari volumus ſuper Re- 
cord & Proceſſ. cujuſdam Inquiſitionis capt” coram dilectis & fidelibus noſtris 
W. P. Fuftic* noftris ad Gaolam noſtram de N. aſſign deliberand', pro 
morte E. unde C. pro morte predict rectatus fuit, ut dic, que quidem Record 
& Proceſſ. coram vobis certis de cauſis venire fecimus, que penes vos reſident, 
ut dic; Vobis mandamus, quod Record & Proceſſ. pred” cum omnibus eo tan- 
gent” nobis ſub ſigillis veſiris diſtiucte, Ec. 

And when the King would be certified of an Outlawry in the County, 
then the Certiorar; ſhall be as well to the Sheriff as to the (b) Coroners 
of the County to certify the ſame. But if a Man be condemned in the 


King's Bench, and afterwards outlawed for the King's Fine upon his 


Condemnation ; if he will ſue forth a Pardon of the Outlawry, he ought 
to have a Certiorari out of the Chancery, to certify the Record of the 
Condemnation, which ſhall be ſuch-:: 

Rex dilecto & fideli ſuo I. Oc. Capitali Fuſtic ſuo, ſalut*. Cum E. de 
quadam trauſgr F. vi & armis facta coram nobis ccuvictus, & pro eo quod 
uon vert coram nobis ad fatisfaciend nobis de redemptione ſua que ad nos 

l B b b b 2 pertinet 


(a) And this Writ being delivered to 
the Juſtices, ſeems to ſuſpend their Power, 
ſo that if they arrain the Party upon an 
Indictment pr” Barns "tis erroncous. 21 
H. 6. 28. alſo after the Return, altho' the 
Inditment be not removed, they cannot 
proceed, and if they do, tis Error. 6 H. 
7. 16. per Keeble. See Dyer 245. 

(b) Ses it directed to the Coroners only. 
9 H. 4. ., 36 H. 6. 13 Dyer 223. viz, where 
there is a Default in the Sheriff, in not 
returning, or miſreturning the Exigent. 
Sce the Writ to the Sheriff and Coroners. 

| Regiſter 284. 38 E. 3. 14. & alibi. For al- 
tho' the judgment is rendred by the Coro 
ners, as 21 H. 7. 33. yet the Record is in 
Cultody of the Sheriff, and the Coroners 
have only a ſhart Note or Memorandum 
of it. Dyer 223. and ſee in London a Writ 
to the Sheriff, only. Dyer 318. 
Sce on a Record of Outlawry certified 


by a Cert/orari, a Charter of Pardon, and 
a Scire facias iſſued. 9 H. 4. J. and the 
Sheriff ſhall be amerced, if it be returned 
on the Exigent, de 4to. Exact only. 36 H. 
6. 13. but the Party ſhall not be diſabled. 
21 Af. 49. If a Capias wtlagat' ſhall be a- 
warded, Qnere 38 E. 3. 14. the Goods of 
the Party ſciſed as forfeited. Dyer 221, Prof. 
er's Caſe. contr. Co. Lit. 288. Sce the Judg- 
ment in Profer's Caſe ; that the C-rtiorari 
ſhall be granted to the Coroners for the 
Outlavry, either for haſtening the Sheriff 
to return the Exigent, or to have him a- 
merced for his Conecalment, or to falſify 
his Return, as if he returns 47% Exa#* 
where it was to. Exact and is not to dil- 
able the Party ; for till the Exigent, which 
is the Sheritts Warrant, be returned, there 
is no Forfeiture, contr. Dyer 318. Putter a4 


Ila ness Caſe. 
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pertinet in hac parte, E præ ſat F. de dampnis fibi in bac parte adjudicat', 


34 H. 6. 47. * 
contra. 

4 E. 4. 39-- 
33 H. 6. 48. 
Panby. 

47 E. 3. 
Execut. 41. 
2 Cro. 143. 


Poſt. 247. 


the Proceſs into the King's Bench, and there 


in Exigend poſit fuiſſet ad utlagand' & ea occaſione poſtmodum utlagat', 
quæ quidem utlag* coram nobis jam eſt retornata, ut accepimus ; ac idem E. 
nobis ſupplicaverit, ut cum ipſe pref. F. de dampnis fuis præd jam ſatis- 
fecerit, velimus ei Utlag* pred gratioſe pardonar'; Nos ea de cauſa certior 
volentes ſuper Record & Proceſſ. Utlag' præd & ſi idem E. præſato F. de 
dampnis præd' ſatisfecerit (ut dictum eſt) necne, Vobis mandamns, quod 
nos ſuper præmiſſ. ſub ſigillo veſtro diſtindte & aperte, &c. reddatis cer- 
tiores. 

And if a Man be indicted before Juſtices of Gaol-delivery of Felony, 4 
and afterwards is acquitted ; then if he who is acquitted doubteth he 
ſhall be troubled by Reaſon of the ſame Indictment, he may ſue forth a 
Certiorari to remove that Record and Proceſs of the Inquiſition, c. in- 
to the Chancery, Ec. ; 

And if a Man do recover Debt or Damages before Juſtices of Oyer B 
and Terminer, and hath not Execution, he pay remove the Record and 

ſu 


e Execution, and have a 
Scire facias upon the Record, E2c. 


And if a Man do recover Damages in an Action of Treſpaſs before 
Juſtices of Oyer and Terminer, and hath the Party in Execution by 
Reaſon of the Judgment ; if the Party in Execution dieth in Priſon, he 
who recovered may ſue a Certiorari to the Juſtices to remove the Re- 
cord into the King's Bench, that the 8 0 there may award Execu- 
tion as the Law requireth in ſuch Caſe. And, I think, in that Caſe, 
that the Party ſhall have Execution by Elegit, or by Scire facias ; for it 
ſeemeth not to be reaſonable, that the Death of him who dieth in Pri- 


ſon ſhould be a Satisfaction to the Party. Tamen quære, for the ſame is 
a Doubt. 


If a Man be arraigned of Murder, and found guilty /e defedendo, for C 
which he is bailed, or committed to Priſon, he may have a Certiorari to 
remove the Record into the Chancery, that he may ſue forth a Pardon 
thereupon according to the Courſe of the Law, Oc. 

If a Man recover Damages in Treſpaſs in the King's Bench, and D 
hath the Defendant's Lands in Execution by Elegit, and then he who 
recovereth is diſſeiſed by the other, for which he bringeth an Aſſiſe be- 
fore the Juſtices of Aſſiſe; he who bringeth the Aſſiſe ought to have a 
Certiorari to the Chief Juſtice of the King's Bench, to certify the Re- 
cord and the Proceedings to Judgment given in the King's Bench, and of 
the Execution there ; and the Plaintiff may have the Record in Chancery 
exemplified under the Great Seal, if Need be, to the Juſtices of Aſſiſe. 

And if a Man recover by Aſſiſe of Novel Diſſeiſin, and the Party E 
will ſue an Attaint in the Common Pleas, or in the King's Bench, he 
ought to ſue a Certiorari to the Juſtices of Aſſiſe, to remove the Record 
in the King's Bench, or into the Chancery, Ec. that he might ſend the 
ſame before the Juſtices before whom the Attaint is ſued, Ec. _ 

Anck it appeareth by the Regiſter in the Title [ Certiorar! ] that if K 
falſe Judgment be given before the Steward and Marſhal of the King 


| Houle, upon a Plaint there ſucd, that the Party may ſue an Attaint b) 


\\ rit 
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Writ before the Steward and Marſhal to attaint that Jury, Ec. and that 
the King may ſend a Certiorari to certify the Record into the Chancery, 
which ſhall be directed to the Steward and Marſhal of the King's Houſe ; 
but the Record ſhall be certified under the Seal of the Steward only, as 
appeareth by the Words of the Writ, Gr. 

There is another Writ of Certiorari directed to the Treaſurer and Ba- 
rons of the Exchequer, to certify the King of the Debt which I. oweth 
unto him, and of the Debt which the Anceſtor of the ſaid I owed the 
King, and which are clear Debts, and to certify the ſame without De- 
lay under the Exchequer-Seal, and not into the Chancery, nor into the 
King's Bench. 

There is another Certiorari directed to the Juſtices of Gaol-delivery, 
to certify the Record and Proceedings upon an Indictment of Murder, 
and Acquittal thereupon into the Chancery, Ec. 

There is another Certiorari to the Juſtices of Peace, to certify into 
the Chancery the Tenor of the Records and Proceſs of Outlawry of 
ſeveral Perſons returned before them. 

There is another Writ of Certiorari directed to the Steward and Mar- 
ſhal of the King's Houſe, to certify under the Seal of the Steward into 
the King's Bench an Indictment taken before the Steward and Marſhal, 
which the King would have to be determined only before him in the 


King's Bench. fl | 
L Tbere is another Writ of Certiorari to the Mayor and Sheriffs of 1 


of Freſh Force ſued before them in the ſame City without Writ, and to 
certify the 'Tenor of the Record and Proceedings in the Chancery. | 
M There is another Writ of Certiorari to the Biſhop of Oxford, to certi- 14 
fy into the Chancery how many Perſons were admitted, inſtituted and 14 

| 


Pork, to certify the Tenor of the Record and Proceedings in an Aſſiſe | | i | 
141 


inducted into ſuch a Church, ſince the Statute of King Edward IV. un- f 1 
til this Time, and at whoſe Preſentation, and by what Title, and in | 6h, | 
what Manner. 1 
N There is another Writ of Certiorari to the Cuſtos brevium, to certify yo 3 
the King in the Chancery the Tenor of the original and judicial Writs, l MIL 
and the Warrants of Attorney which are in his Cuſtody concerning "y 
ſuch an Action or Suit. 4 
© And another Writ directed to the "Treaſurer and Chamberlains of the jk 
Exchequer, to certify the King in the Chancery the Record and Pro- | | 
* ceedings of a Writ of Quo Warranto ſued by the King's Anceſtor, King } 
Edward 1. againſt the Abbot of Venter, for certain Liberties claimed [247.}J 09 
by the ſaid Abbor, Oc. 
A And another Writ of Certicrari to the Commiſſioners of Sewers, to. "4 
certify the King in the Chancery at a certain Day all the Preſentments WIE 
before them made againſt fuch a Perſon, Cc. Wh 
B And a Writ of Certiorari directed to the Chief Juſtice of the Com- ; {| 
mon Pleas, to certify the Tenor of a Record and Proceedings of Utla— my 41H 
gary againſt ſuch a one in Loudon, remaining in Middleſex before the is [4 
Juſtices of the Common Pleas, and to certify the fame into the 1 
Chancery. ' #13 
i And wh 
4 144 


. 
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And if a Baron who is a Peer of the Realm, be ſued in the Common © 
Pleas, and Proceſs be awarded againſt him by Capias or Exigent, then 
he may ſue a Certiorari in the Chancery, directed to the Juſtices of the 
Common Pleas or King's Bench, teſtifying that he is a Peer of the 
Realm, commanding them to award ſuch Proceſs againſt him as they 
ought to do againſt a Peer of the Realm ; and the Writ is ſuch : 

Rex Juſticiar ſuis de Banco ſalutem. Mandamas wtobis, i G. T. mip 
coram vobis ad ſectam alicujus per Actionem perſonalem implacitatus exiſtar, 
talem Proceſſum, & non alium, verſ. ipſum in Action prædict' fieri faciat 
qual verſus Dominos, Magnates, Comites, ſeu Barones Regni naſtri Angliæ, 
qui ad Parliamenta noſtra de ſummonitione venire devent, aut eorum aliquem, 
ſecundum Legem & conſ. Regni noſtri Angl' fuer faciend', quia pred' G. J. 
anum Baron regni noſtri præd ad Parliamenta noſtra de ſumm Regia ve. 
nient record”, & boc vobis mandamus, & aliis quor intereſt innote ſcimus. 
Teſte, c. 

And if a Man recover Damages and Coſts in an Aſſiſe of Novel Dif. D 
ſeiſin, he may ſue a Certiorari to remove the Record into the Chancery, 
directed to the Juſtices of the Aſſiſe, to the Intent that the King may 
| ſend the ſame to any of his Courts, that he who recovereth may ſue 
| Execution of the Damages recovered ; and upon that Record ſent into 
| the King's Bench, he ſhall ſend that Record into the Common Pleas by 
Writ of Mittimus directed to the N there, that they do as they 

ought for to do according to the Law, to make the Damages to be 
levied. | 
'There is another Form of Certiorari by theſe Words : 
Rex Vic, Oc. Vilentes certis de canſis certior ſuper tenorem Record” & 
Proceſſ. Utlag' in W. de B. de Com! N. Husbandman, in eodem Con” : Or 
thus; in Huſt ingo naſtro London' promulgat*, & coram Fuſticiar ipſius Regis 


de Banco cert', quod quidem Record & Proceſſum idem Rex coram eo cert 
| de cauſis venire fecit, ut dic, ac fi idem W. ſe redd priſone Mareſchalcie 
* ?pſins Regis coram eo occaſione predit?* necne : Ideo tener” Record G Pr 


. ceſſ. Utlagar” predi® necnon Certificatio redditionis illius eidem Regi in 

1 Cancell ſuam, ſub ſigillis I. F. CapitaP Fuſtic ſui ad Placita coram iſo 
Rege tencnd' diſtinae & aperte fine dilatione mittantur cum hac Billa. Teſte 

| ipſo Rege apud Weſtm' xii die Maii, anno Regni ſui 30. 

| Ant, 246. E. And by that it appeareth, although the Record be remaining in Banco, 

„ yet the King may ſend to remove it into the Chancery. 1 

b And if a Man be arraigned of Murder, and it is found that he killed p 

„ the Party ſe Defendendo, he ought for to ſue a Certiorari to remove 

| the Record into the Chancery, and upon the Removal thereof to have 

his Pardon ; and the Form of the Pardon doth appear in the Regiſter, 

ol. 287, 288. | 

1 And if a Man be attainted in Aſſiſe of Novel Diſſeiſin before the G 

Tuſtices of Aſſiſe, of a Diſſeiſin with Force, and be afterwards outlawed 

for the King's Fine; if he will have a Pardon of the Utlagary, he ought 

for to have a Certiorari directed to the Juſtices of Aſſiſe, ro certify the 

King in his Chancery the Tenor of the Record of the Aſſiſe, and alſo 

another Writ to the Juſtices, to certify the King in his Chancery * 

ther 
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ther the Defendant in the Aſſiſe hath yielded himſelf to Priſon, and 
hath ſatisfied the Party his Damages. And if the ſame be ſo certified 
in the Chancery, then upon that Certificate he ſhall have his Pardon of 
the Outlawry, and the Form of the Charter of Pardon appeareth in 
the Regiſter, 288. | 

And if a Man be condemned in the Common Pleas in Debt, and 
Outlawry upon the ſame ; then, before he ſhall have his Pardon, he 
ought for to yield himſelf to the Priſon of the Fleet, and ſatisfy the 
Party, and the Regord of his Condemnation and of the Satisfaction 
ought to be certified by Certiorari unto the King in his Chancery; and 
thereupon he ſhall have his Pardon, and that is by the Statute of 5 E. 3. 
cap. 12. 

And if a Man be outlawed ſeverally at the Suit of three ſeveral Per- 
ſons in ſeveral Actions in which he was condemned, he ought to ſue a 
Certiorari to remove the Tenor of thoſe Records and Proceſs into the 
Chancery; and alſo to have a Certiorari to the Juſtices of the Common 
Pleas, if the Suit be there, to certify the King in Chancery whether 
he hath yielded himſelf ro the Priſon of the Fleet, and hath ſatisfied 
the Parties; and when the Chief Juſtice hath certified the ſame into 
the Chancery, then he ſhall have his Pardon for the Outlawries, and 
not before ; and the Form of the Pardon appears in the Regiſter, 288. 

1 There is another Certiorari to the Eſcheator, to certify the Manner 
and Cauſe of taking of Lands into the King's Hands after the Death of 
one; and the Writ is ſuch: | 

Rex Eſchaetori, &c. ſalutem. Cum quibuſdam cert” de cauſis certior vo- 
lumus ſuper mod” & caption” ter & ji ics oh ver” I. defuntti in B. 


in Ball tua per te in manum noſtram, ut dicit'; ſeiſit. Tibi præcipimus, quod 
nos in Cancellar noſtra ſuper mod & cauſa ſupraditt” ſub ſigillo tuo di- 


Teſte, Oc. 

But note, that it is enacted by Statute, that if the Eſcheator find any 
Office of any Lands or Tenements for the King, that he ought for to 
return the Office into the Chancery, or into = Exchequer, within a 
Month after the Finding thereof, upon Pain of 20 J. payable to the 
King, and to him that will ſue for the ſame; and that Statute was made 
Anno 8 H. 6. cap. 26. 

There is another Certiorari directed to the Eſcheator, to certify the 
King in Chancery, at his Peril, the Value of the Knights Fees and of 
the Advowſons which I. had, who is dead, who held of the King the 
Day of his Death in Capite ; and the Writ is ſuch : | 

Rex Eſchaetori, Sc. Volent” certis de cauſis certior' ſuper vero valor 
Feed” Milit* & Aduoc Ecclefiar” que fuer I. defunt?, qui de nobis tenuit in 
capit” in Ball' tua die quo obiit, & que occaſion” mortis ejuſd J. con fr 
in manum noftram ; Tibi pr.ecipimus, quod Feod* illa & Advocat' pre per 
ſecrament”, &c. diligent” extendi facias, quantum, vig. Valeant per ann in 
enib11s exit” juxta valor” corundem, & Extentam illam diſtintte & aper- 
te fas nobis ſub figillo tuo & ſigillis eorum per quos fac fuer fine dilatione 
mitt & boc Breve. Teſte, Ec. | 


Q 


Aud 


find“ & apert ſine dilatione redd' certio hoc breve nobis remittentes. 
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And if a Lunatick or a Madman doth kill a Man, or if a Man doth B 
kill a Man by Misfortune, or if an Infant of 8 Years old doth kill a Man: 
if they will ſue a Pardon for the ſame, the Uſe is, to ſue a Certiorari to 
remove the Tenor of the Record and Proceſs into the Chancery, and 
thereupon to have a Pardon ; and in the Regiſter do appear ſeveral 
Forms of ſuch Certiorarizs to remove ſuch Records, which a Man 
may ſee there more fully, and therefore they are not here men- 
tioned. : 


Writ of Forcible Entry upon the Statute of $ H. 6. 


| T HE Writ upon the Statute of 8 H. 6. of Forcible Entry lies where ( 
a Man is diſſeiſed or put out of his Lands or (a) Tenements with 
Force, whereof he is ſeiſed as of an Eſtate of Freehold in Fee-tail, or 
in Fee, or for Life ; he may ſue forth that Writ of Forcible Entry 
upon that Statute : Or if he be diſſeiſed or put out of his Lands and 
'Tenements peaceably, and afterwards the Diſſeiſor, or he who ouſteth 
him, doth keep and detain the Lands and 'Tenements with Force, then 
he who is put out may ſue that Writ if he will, and in that Writ he ſhall 
recover his Damages and his Coſts treble for what he is found (b) damnified 
by the Jury, and what he hath expended in that Suit. 

If a Man enter into any Lands and Tenements, and diſſeiſeth ano- y 
ther with Force, and keepeth the Lands and Tenements and detaineth 
14 8. 6. 16, them with Force; then he who is ouſted and diſſeiſed may have that 
10 E. 4. 12. Writ, although the Words of the Statute are in the Disjunctive, ſc, 

Where a Man is difſeiſed with Force, or where a Man doth diſſeiſe one 
peaceably, and afterwards doth keep the Lands with Force ; becauſe the 
Intent of the Makers of the Statute was to puniſh ſuch Force, whether 
it were upon the Entry and Diſſeiſin, or upon the Keeping and Deta n- 
ing of the Lands, Oc. | 
And note, That none can have or maintain that Action but he who | 
2 alas. hath a Freehold in the Lands or Tenements at the leaſt ; for Tenant for 
| Years cannot maintain the Action, becauſe the Words of the Writ are, 
37 H. 6. 31. expulit & diſſeiſivit (c); and Tenant for Years cannot be diſſeiſed, & 
And the Form of the Writ is ſuch: ; 
Rex Vic, Ec. ſalutem. $i A. fecerit, Ec. tunc poue B. Oc. ad reſpot-T 
dend tam nobis quam prefat” A. quare cum in Statuto in Parliamento apiid 
Weſtmon' anno regui Regis H. nuper Regis Anglie 6. progenitor” noir! 8. 
tento edit” inter cetera contineat”, Quod ſi aliqua perſona de aliquibus terms 
ſen tenementis manu forti expulſa ſit & 4106, vel pacifice expellat', & pofte! 
mann forti extzateneat', vel aliquod Feoffament” vel Diſcontinuatio _ 15 
| alen 


(a) Expulſed of his Rent. 20 H. 6. 11. 


(e) vet Note ; The Words in the Stat 
Vide ib. 47 


| are in the Disjunctive, vi2- Expulſe of 
(b) See accordingly 14 H. 6. 32. 12 E. Diſſeiſe. Sce Bro. Acc on. ſur. Stat. 17+ Uf 


4. 1. and yet the Statute ſpeaks only of Quere if a Leſſor ny have this Vit, 
Damages. becauſe he is not expulſed. Dyer 142 
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talem ingreſſ. pro jure poſſeſſur” defrandando & tollend aliquo modo fiat, ba- 
beat pars in hac parte gravata verſus talem Diſſ. Aſſijam nove diſſ. ve! 
Breve de Trauſgr', & fi pars gravata per Aſſiſam vel per Aftion* T ranſgreſſ. 
recuperet, & per Veredi:?” vel alin modo per debit” Legis formam mwven'at 
quod pars Def. in terr' & tenement” vi ingreſſ. fuerit, vel ea, poſt ingreſſitn 
ſuum per vim tenuerit, recuper” ; ereus damna ſua ad triplum verſus Def. 
& ulter” Finem & redemption' nobis faciat: Pred* B. pref. A. de Liber 
tenement ſuo in B. manu forti expulit & diſſeiſivit, & eum ſic expulſ. & 
diſſeiſ. extratenet de eod in noſtri contemptum, & ipſins A. dampu' non 
modicum & gravam ac contra formam Statuti preditt” & contra pacem 
noſtram. Et habeas ili nomina Plegior & hoc Breve. Teſte, Sc. 

G And the Proceſs in that Writ is Attachment and Diſtreſs, and Pro- 
ceſs of Utlagary, Ec. 

H If a Man entereth with Force into Lands and Tenements to which 15H. 5. 17. 


he hath Title and Right of Entry, and put the 'Tenant of the Free- = 5 


hold out of thoſe Lands or 'Tenements ; now he who is ſo put out “, 
wich Force ſhall not maintain an (a) Action of Forcible Entry againſt 
him who had Title or Right of Entry, becauſe that that Entry is not 


any Diſſeiſin of him; but he may (b) indict him for this Entering by. 
Force, and by this Indictment he ſhall be reſtored to his Poſſe 


Poſlcſhon again 
A and that is by the Statute of 8 H. 6. c. 9. (c) And in this Action of [ 249.] 
Forcible Entry the Plaintiff ſhall recover treble Damages, as well for the 
Occupying of the Lands, as for the firſt Entry therein. And a Man 
B may have a Forcible Entry of a Rent, as well as of Lands. 
And if a Man entereth and diſſeiſeth another with Force, and after- 
C ward the Diſſeiſee re-entereth again; yet the Diſſeiſee may bring his 
Action of Forcible Entry, and recover his treble Damages, although he 23 H. 8. f. 3 
be ſeiſed of the Land at the Time of the Action brought; but if a 
Man continueth three Years in peaceable Poſſeſſion, without Interrup- 
tion, then he may hold the Lands with Force, and ſhall not be puniſhed 
for that Force; and by the ſame Statute. | 
And in the Writ of Forcible Entry, the Defendant may plead Not 
guilty, and it ſhall be a good Plea; but if the Defendant doth plead 
Matter in Bar, yet he ought in the End of his Plea in Bar to traverſe 
the Entry with Force, which is alledged; as to ſay, Abſque hoc that he 
did enter with Force, &c. but oo the Demandant or Plaintiff ought to 
C:C © anſwer 


(a) Viz. He ſhall not maintain it on the he juſtified the Entry. ) H. 6. 13. 
Stat. R. z. See 9 H. 6. 19. but the Party (e) See accordant Dyer 141. And Note; 
Mall make Fine to the King for his Forei- He who is ſo reſtored, cannot maintain the. 
ble Entry. See 31 H. 6. 39. (17 H. 7. 17.) Poſſeſſion with Force, altho' he has had 
That if the Tiiſe ße found for the Plaintiff a peaccable Poſſeſſion for 3 Years before 
or Pefendant, they ſhall make Fino, Oc. the Expulſion. For the Poſſeſſion is inter- 
Vide Poſt. 249. D. rupted. Sce Dyer 187. None may grant 

(b) Note; On an Indicment of Forcible Reſtitution but thoſe Juſtices before whom 
Entry found before Juſtices of Peace, and the Force is found, and the Writ ſhall be 
removed hither on the Statutes 5 Er. and under the Teſte of one of them, and then 
15- R. 2. The Party pleads as to the En- no other Juſtices but thoſe of B. R. can 
try with Force, Not guilty, and he was grant a Sujerſedeas. 
forced to anſwer to the Entry, whercfore 
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anſwer the ſpecial Matter alledged in the Bar, without anſwering to the 
Tiraverſe with Force, Ec. (a). | 
17 H. 7.17. And if the ſpecial Matter alledged in the Bar be found for the Defen- E 
dant, he ſhall be excuſed, and the Force ſhall (b) not be enquired of; 
and if it be found with the Plaintiff, and againſt the Defendant, the De- 
N fendant ſhall be attainted of the Force, and ſhall pay treble Damages and 
Coſts, without Enquiry of the Force; and the ſame is the Ufege at 
this Day. And one Joint-tenant, or Tenant in Common, may 
maintain this Action againſt his Companion, if he be put out with 
Force, Oc. | 
i And if a Man do enter with Force, and doth detain with Force p 
= any Lands or Tenements ; the Party may have his Action upon the 
Statute of Northampton, made Anu. 2 E. 3. cap. 3. and the Writ ſhall 
be ſuch : „ 
Rex Vic, Sc. Altia datum eſt nobis intelligi, quod quamplurimi male- 
; fadtores & pacis noſtre perturbatores in Conventiculis congregati, armati, & 
modo guerrino arraiati apud C. acceder”, & clauſum & domos quorumd ligeo- 
rum noftrorum ibid' per vim & potentiam armat” intrar”, & res, redditus & 
proventus, ac alia bona ſua quæcungue de quibuſcunque poſſeſſionibus ſuis ibi- 
dem provenient' capere conſent” & aſportare intendunt, & ad hoc parunt, in 
noſtri contempt* ac quorundam de populo noſtro ibidem terrorem & commotio- 
; nem manifeſtam, ac contra ſormam Statuti apud Northampton* de armis 
contra pacem Domini Ed* nuper Regis Angliæ tertii, progenit' noſtri, non 
portand', editi, & contra pacem noſtram: Nos, Statutum prædict' inviolabilit' 
obſervar* & idem infringentes juxta vim & effetum ejuſdem Star” caſtiga- 
ri facere volentes & puniri, tibi præcipimus, quod apud Villam de C. G 
alibi in Com tuo ubi neceſſe fuerit, publice proclam' & ex parte uoſtra fir- 
mit" iuhiberi fa, ne quis, cujuſcunque Stat ſive conditionis fuerit, ibidem 
armatus contra pacem noſtram ac formam Stat” pred" accedat, nec armatam 
potent nec quicquid aliud ibidem ſen alibi fac, per quod Pax noſtra ſen Stat 
pred” ledi, vel popu” noſter terreri, turbari, aut indebite gravari poterit 
gquovis modo, ſub pena amiſſionis armorum ſuorum, & incarcerationem corpo- 
rum ſnorum ad voluntatem noſtram, prout in Stat” pred” plenius continetur. Et 
omnes illos quos poſt & contra Proclamation” & Inhibitionem pred” invene- 
ris contraria facientes, vel per inquiſitionem per te modo & form” debitis ca- 
prend' inveneris feciſſe, una cum armis & armaturis ſuis ſecum invent 
arreſtar” & capi, & corpora ipſorum arreſtator” in priſona noſtra, quonſque a- 
lind a nobis pro deliberatione ſua habueritis in mandat” ſalvo ciſtodir', ac ar- 
ma & armaturas prædittꝰ appreciari, & nobis inde reſpond” fac“; Ns 
vero in Cancel nuſtra ſub ſigillo tuo de nominibns arreſtator” prad', ac de 
> armis & armaturis ſuis & que & cujuſmodi fuerint, & de pretio vel de 
vero valure eorund ac de toto facto tuo in hac parte, redd* diſtin & aperte 
fine dilation” certiores, hoc breve nobis remitt'. Teſte, &c. 


Wris 
(a) See where he maintained the Entry Forcible Entry. 75 H. 6. 13. Vide centr. 
* Force, by Chacement. 9 H. 6. 19. 21 where he pleads non eft Ingreſſus contra For- 


6. 39. 3 : mam Statuti. 1 A. 7. 19. 15 H. 7. 17. 
(b) And ſo it is on an Indictment of 
1 


Writ of Mainpriſe. 


G HE Writ of Mainpriſe lieth properly where a Man is taken for 

Suſpicion of Felony, or indicted of Felony, for the which Thing 

by the Law he is bailable, and he offereth ſufficient Sureties unto the 

Sheriff or others who have Authority to bail him, and he or they do 

refuſe for to let him to Bail ; then he who is kept in Priſon may ſue 
forth ſuch Writ : 

Rex Vic, Sc. Ex parte R. capti & detenti in Gaola nuſtra Glouc' pro 
quodam Latrocinio cujuſdam equi apud S. ut dicitur, facto, unde coram te per 
guand* Inquiſitionem ex officio tuo captam indictatus eft, ut dicit', nobis eſt 
oſtenſum, quod licet ipſe tibi frequent* obtulerit ſuffi Manucapt, qui eum 
manucaperent, juxta formam Statut* apud Weſtmon' dudum editi, in quo 
continetur, quod de hujuſmodi Lacrocinits coram Vic vel Ballivis per Inguiſi- 
tiones ex officiis ſuis captas iudictati replegiabiles ſunt, dum tamen bone fa- 
me ſint ; tu tamen Manucaptores illos a præſat R. recipere, & ipſum per 
Manucaptionem hujuſmodi a Gaola preai# hucuſque deliberare diſtuliſti, & 
adhuc differs, in ipſius R. diſpendium non modicum & gravamen & vit ſue 
periculum manifeſtum, & contra formam Stat" præd'; & quia nolumus quod : 
idem R. in priſona pred” contra formam Statuti pred” diutins detineatur, [2s 0.1 
Tibi precipimus, quod fi idem R. bone fame fit, & per Inquiſition” coram te 
ex officio tuo captam de Latrocinio pred” indidtatus fuerit, ut præd' eſt, & 
pro eodem Latrocinio, & non alia occaſione, in priſona prædict' detineatur, & 
invenerit tibi ſuffic” (a) Manucaptores, qui eum mauncapere voluerint habere co- 
ram Juſtic“ naſtris ad Gaolam noſtram prædid deliberand' afſignatis vel af 
ſignandis, in proxim' adventu eoriund* pro Gaola illa deliberand" ad ſtand” 
recto de Latrocinio predict ſecundum Legem & conſuetud' regui noſtri Ang- 
lie, tunc ipſum R. a priſon” prædic interim deliberari ſuc per Manucap- 
tion ſupradia” juxta formam Stat” prædicti; & habeas ibi nomina Manu- 
captor illorum, & hoc Breve. Teſte, Ec. 

A Bur note, That it is ouſted by the Statute made Au. 28 E. 3. c. 4. 
that the Sheriffs ſhall not take the Indictments by Writs or Commiſſion 

B directed unto them. And ſee the Statute of Heſtm. cap. 15. for thoſe 
who ſhall be bailed. | 

C Andif a Man be indicted of Felony before the Bailiffs of the Hun- 
dred, and put into the Gaol for the ſame, if he offer ſufficient Sureties 
to the Bailiffs, and they will not bail him, then he who is impriſoned 
may have ſuch a Writ unto the Sheriff thus. 

Rex Vic", &c. Ex parte I. nobis eſt oftenſ. ut cum ipſe per quoſd' æmulos 
ſues de Latrocinio cujuſdam bovis Ric*, Ec. apud R. facto, ut dic“, coram 
Ball” F. de B. de Hindr ſuo de P. per Inquiſitionem ex officio eorund Ball 
captam, indictatus, & ea occaſione captus, & in priſona noſtra de D. deten- 13 [41 
tus exiſtat; & licet idem I. frequent” ſibi obtulerit ſufficien” Manucaptores, | 16 

CERA qui | 


| 1 
(s) Note; The Manucaptors are only to pay a Fine to the King, 11 H. 6. 31. 4 | | 


* — — uyL— — — 
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Ant. 66. 


Poft. C. 


Poft. C. 
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gui eum manucaperent, juxta formam Statuti apud Weſtmon' dudum editi, 
in quo continetur, c. ut ſupra. Tibi præcipimus, quod fi idem I. bone 
fame fit, & per Inquiſitionem coram eiſdem Ballivis ex officio ſuo captam 
de Latrocinio pred” indiffatus fuerit, ut prædictum eſt, & pro eodem Latro- 
cinio, Oc. ut ſupra, Ec. | 
And there is another Writ for a Man who is taken for Suſpicion of 

Felony, and kept in Priſon ; and another Writ for him who is arreſted 
and kept in Priſon for Petty Larceny, Sc. But this Clauſe ſhall then 
be put into the Writ, viz. Si de aliis Latrocinits prius rectati nom fuerint: 
But this Clauſe, dum tamen bone fame ſiut, ſhall not be put in that 
Writ, where it is ſued for him who is taken for Petty Larceny. A 

And if a Man who is of good Fame be appelled by an Approver, D 
for which Cauſe he is arreſted and kept in Priſon ; then he may ſue a 
Writ to the Sheriff, to let him be bailed upon good Sureties. | 

And ſo if a Man be appelled by an Approver, and be taken and kept 
in Priſon, and afterwards the Approver dieth ; he may ſue a Writ to B 
the Sheriff to ſer him at Liberty upon ſufficient Bail, if he be not a 
notorious Felon, although he be not a Man of good Fame. 

And if a Man be indicted as Acceſſary to a Murder, as by his Aſſent p 
and Procurement, or Receipt, Ec. or of aiding or counſelling, &c. ang 
be taken for the ſame, he may ſue a Writ to the Sheriff to take Bail of 
him, until the Principals be convict or attainted, if they be of good. 
Fame; but the Statute of Veſtm. cap. 15. doth not ſpeak fo largely as 
the Writs in the Regiſter do, for the Statute doth not ſpeak of Com- 


mandment, Abetment, or Conſent, c. 


| 
| 
And if a Man be taken by the King's Commiſſion, and kept in Pri- p 
ſon for Felony, or evil Doing, he may by his Friends put in Sureties in 1 
the Chancery, that he will appear before the Juſtices, Cc. and be of t 
t 


good Behaviour, Cc. and that Body for Body; and thereupon he ſhall 


have a Writ out of the Chancery upon the Sheriff, or unto the Con- . 
ſtable of the Caſtle, where he is impriſoned, to ſet him at Liberty, if { 
he be impriſoned for that Cauſe, and for no other. Ss { 
And if a Man be indicted before Juſtices of Peace of Treſpaſs, and G t 
impriſoned for the ſame by Proceſs, he may ſue a Writ out of the Chan- t 
cery, directed to the Sheriff, to take Bail of him to appear before the ſ 
Juſtices at the Seſſions, and to ſet him at Liberty; but the Juſtices of t 
Peace may take Bail of him, and ſet him at Liberty, if they ſo pleaſe. tc 
If a Man be indicted of Treſpaſs before the Juſtices of the Peace, H D 
and put in Priſon therefore, he may ſue a Certiorari to remove the Judg- ta 
ment into the King's Bench, directed to the Juſtices of Peace, and a tr 
Habeas Corpus to the Gaoler, that he bring the Party at his Coſts before ar 
the King in his Bench ſuch a Day, Ec. C 
And if a Man be indicted of Foreſtalling, and put in Priſon for the 1 he 
fame, he may ſue a Writ out of the Chancery to the Sheriffs, to rake Nc 


Bail of him to appear before the Juſtices, Cc. to anſwer the Treſpaſs, 
and then to ſet him at Liberty. | 
And if a Man ſueth a Writ of Error upon falſe Judgment given à- K FS. 
gainſt him in any City or Borough, where he is condemned, and kept an 
in 4 
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in Priſon ; he may ſue a Writ out of the Chancery, directed to the 
Mayor or Bayliffs of the City or Borough, to take Surety of him to 
inſwer what ſhall be due to the King and to the Party, if the Judg- 
ment be affirmed, commanding them for to ſer him at Liberty. 

L And ſo if a Man ſueth an Appeal of Maihem againſt another, and 
afterwards he is arreſted at the Suit of the Defendant, or of another in (251.] 
any City or Borough, to the Intent that he may not ſue his Appeal ; 
he may have a Writ out of the Chancery to the Bayliffs or Mayor, that 
he take Sureties of him to anſwer to the Party there, and that they ſer 
him at Liberty ; and all thoſe Writs appear in the Regiſter. 

A And if a Man be appelled of Robbery, he may ſue a Writ out of the 
Chancery to the Sheriff, that he take Sureties of him to appear before 
the Juſtices, Ec. and that he ſet him at Liberty; and if he have not ar- 
reſted him, that he do not arreſt him, if the Party offers to find ſuch 
Sureties to the Sheriff, Oc. 

B And if a Man be ſued in Debt or Treſpaſs, and be arreſted by Ca- Ant. 238. D. 
pias or Exigent, and kept in Priſon, he may ſue a Writ to the Sheriff 
out of the Chancery, to take Bail of him to appear at a Day, Sc. and 
that he ſet him at Liberty, Sc. But now by the Statute made Auno 
23 II. 6. every Sheriff is bounden to let to Bail every one in his Cuſto- 23 H. 6. e. 
dy, who is arreſted by Writ, Bill or Warrant, in any Action Perſonal, . 
or upon Indictment of Treſpaſs, if they offer reaſonable Sureties to ap- 
pear at the Day, Sc. in ſuch Places where the Writ, Bill, Ec. is re- 
turnable, Cc. but Perſons condemned, or outlawed, or excommunica-— 
red, or taken for Surety of the Peace, or Perſons who are committed 
to Priſon by the Commandment of any Juſtice, and Perſons wandering 
who refuſe to ſerve, who remain in the Cuſtody of the Sheriff, all 
_ Ao are excepted, for the Sheriff ought not to let ſuch Perſons 33 H. s. 
to Bail. 

C If a Man be condemned in Treſpaſs before Juſtices of the Peace, and Ant. I. 
be arreſted and put into Priſon in the Cuſtody of the Sheriff, he may 
fue a Writ out of the Chancery to the Sheriff, that he take Bail of 
him, and ſer him at Liberty; and alſo he may have a Writ directed to 
the Juſtices of the Peace, commanding them to rake Bail of him, and 
ſer him at Liberty: Or if the Party do find Sureties in the Chancery 
to appear and ſtand right in Law, then he ſhall have a Writ directed 
to the Juſtices of Peace, or unto the Sheriff, to ſer him at Liberty. 

D If a Man be bounden in a Stature-Merchant payable at a Day cer- 
tain, and ar the Day he pay Part of the Money, and hath a Releaſe 
from the Conuſce, of the Reſidue, if the Conuſce ſue Execution, and 
arreſt the Party who hath the Releaſe, then the Recogniſor may ſue in 
Chancery, Sc. by his Friends, and find Sureties, Body for Body, that 
he ſhall appear ſuch a Day in the King's Bench, and pay the (a) Mo- 

| ney there, if he cannot otherwiſe be diſcharged ; and thereupon he 

ſhall 


a) And ſo in Account when the De- to pay the Sum, if found againſt him. 11 


tenant comes in by a Capiaz ad computan- II. 6. 31. where they where at Iſſue before 
dum, he ſhall find Surcti&to bo his Auditors, : 


Day, i. e. to appear De Die in Diem, and 


_ . r = n 
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ſhall have a Writ to the Sheriff, reciting the whole Matter, and how he 
hath found Sureties in the Chancery, as is aforeſaid, commanding him 
for to ſet him at Liberty; and thereupon the Sheriff ought for to ſet 
him at Liberty; and if he will not ſo do, he ſhall have an Alias, and a 
Pluries, and an Attachment againſt the Sheriff, Ec. 

And if a Man be condemned in any Court, and he is taken in Execy. 
tion, and afterwards he is removed by a Habeas Corpus, or a Certigrari 
in Chancery ; he ſhall not be bailed, but ſhall be remanded to Priſon, 
there to remain according to the Law, until he hath ſatisfied the Party 
Plaintiff, Sc. An. 2 H. 5. cap. 2. 

And two Juſtices of the Peace, whereof one is of the Quorum, may 
let Men ſuſpected of Felony, or other Perſons who are bailable, to Bail, 
until the next General Seſſions or Gaol-delivery : But the Juſtices of 
Peace are bound there to certify at the next General Seſſions, or Gaol- 
delivery that Recognizance unto the Juſtices, E9c. upon Pain of For. 
feiture of 10 J. and that is by the Statute of 3 H. J. cap. 3. 


E 


And he who is acquitted of Murder within the Year at the Kings G 


Suit, ſhall not be releaſed out of Priſon until he find Sureties to appear 
at any Time the Juſtices will require him until the End of the Year, 
Sc. becauſe the Party may ſue his Appeal after againſt him within the 
Year, Oc. . 

And what Perſons are bailable, and what not, appeareth by the H 
Statute of Weſtm. 1. c. 15, 

And the Juſtices of Gaol-delivery may puniſh thoſe who let Men to 


Bail, who are not bailable, by the Statute de Finibus, cap. 3. 


And An. 4 E. 3. cap. 2. The Marſhal of the King's Houſe cannot | 
Jet thoſe to Bail who are indicted or appelled of Felony, who are com. 
mitted to them, Ec. but the Juſtices of the King's Bench may puniſh 
them, Cc. And An. 5 E. 3. cap. 8. they cannot let to Bail thoſe who 
render themſelves at the Exigent in Felony, and are committed to the 
Marſhal, nor by Baily nor Baſton ; and if they do, they ſhall be impri- 
ſoned for Half a Year, and fined at the King's Pleaſure. 


Writ of Diem clauſit extremum. 


Z I H E Writ of Diem claufit extremum properly lieth where the Kings 
Tenant, who holdeth of him iy Capite, as of his Crown, bY 
Knight's Service, or in Socage, dieth ſeiſed, his Heir within Age, or ot 
full Age; then that Writ ought to iſſue forth, and the ſame ought to 
be at the Suit of the Heir, Cc. for upon that, when the Heir cometi 
of full Age, he ought for to ſue Livery of his Lands out of the King 
Hands; and the Writ is ſuch : | 
Rex dile® ſibi W. de K. Eſchactori ſuo in Cem? Devon” ſalut”. N 


[252.] W. de S. qui de nobis tenuit iu capite, Diem clauſit extremim, ut accept 


mus; Tibi præcipimus, quod omnia terras & tenementa de quihns idem = 
fuit ſeiſitus in dominico ſuo nt de feodo in Balliva tua die quo obitt, ſine — 
I 


kb AN =.» Ano wit co .. 
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tione cap” in manum noſtram, & ea ſalvo cuſtodiri fac”, donec aliud inde præ- _ 
ceperimus, & per ſacramentum proborum & legal bomunum de Balliva tua, an moe 
per quos rei veritas melius ſciri poterit, diligeut inquiras, quantum terre & ſhall be 2 ly 
renementorum idem W. tenuit de nobis in capite, tam iu dominico, quam ſer- of the Lanels 
vitiis, in Balliva tua die quo ubiit, & quantum de aliis, & Per quod ſervic in Socage in 
& guant' terre & tenementa illa valent per annum in omnibus exiti bus, 2 oy — 
quo die idem W. obiit, & quis propinquior heres ejus ſit, & cnjus ætatis, & pay reg 
1mquiſa” inde diſtincte £9 aperte fats” nobis iu Cancellar noſtra ſub ſigillo tuo, en of fe pes: 
& 856% eor per quos Jacꝭ fuerit, ſine dilatione mittas, & boc Breve. Lords, 
eſte, Ec. 
A hr if the King had a Ward, and afterwards one who holdeth of the Staundf. 13. 
ſaid Ward his Lands by Knight's Service dieth, his Heir with Age, or of Plo. Com. 
full Age; then a Diem clauſit extremum after his Death ſhall iflue in this 24. 
Form : | 
Rex dile®, Ec. Quia I. de S. qui de bared' W. de O. defuncti, qui 
de nobis tenuit in capite, infra etatem & in cuſtod' noſtra exiſten, tenuit per 
ſervic militare, Diem clauſit extremum ut accepimus ; Tibi præcipimus, 
quod omnia terras & tenementa, Ec. & per ſacramentum, Ec. quantum ter- 
rarum & tenementorum idem 1. ten de hæred præd', & quis propinquior heres 
eius ſit, Gc. ut ſupra. 
B And if the Heir dieth being in the Cuſtody of the King, then ſhall 
iſſue another Writ of Diem clauſit extremum in this Form: 
Rex, Sc. Quia R. de H. filins & heres I. de H. deſuncti, qui de no- 
bis tenuit in Capite, nuper dum infra ætatem & in cuſtod noſtra fuit Diem 
clauſit extremum, ut accepimus ; Tibi precipimus, quod per ſacramentum, 
Sc. inquiras, que terr* & que tenementa per mortem predict” I. & ratione 
noris etatis heredis praditt” I. ad manus noſtras devener', & ſic in manu 
naſtra exiſtunt, & quantum inde de nobis tenent in capite, & quantum de aliis, 
& per quod ſervitium, & quantum, Ec. 
C And if the King's Tenant dieth who holdeth by Knight's Service, 
and his Wife be endowed, and the King hath the Wardſhip of the 
Lands for the Nonage of the Heir, and afterwards the Tenant in Dower 
dieth, the Lands being in Ward in the King's Hands; then a Diem 
clauſit extremum ſhall be ſued in this manner: 
Rex dilecto ſibi N. de B. Majori Civitat' ſus London” E Eſchaetori ſuo 
i eadem Civitate, falutem. Quia E. quæ fuit uxor I. de B. dudum defundt, 
ve quaſdam terras & quedam tenementa de nobis tenuit in ditem de bære- 
&tar predict I. quondam viri ſui, Diem clauſit extremum, ut accepimus ; 
7 precipimus, quod omnia terras & tenementa que eadem E. ſic tenuit in 
eter de hereditat” pred” I. in Balliva tua, &c. per ſacrament”, Ec. dili- 
gent inquiras, quas terras & tenementa eadem E. ſic tenuit in dotem de 
ered" in Balliva tua die quo obiit, & quantum inde de nobis tenet in ca- 
ite, & quantum de aliis, & per quod ſervit, Ec. 
D Otherwiſe after the Death of Tenant for Life of Lands, of which 
the King hath the Reverſion in Ward : 
Ya A. qui quaſdam terras & qugdam tenementa de bered' E. conſan- 
mM & bered H. de P. defun#i, qui de Rege tenuit in capite, infra tat” 
& 14 cuſtodia Regis exiſtent” tenuit ad terminum vitæ ſug, Diem clauſit ex- 
tremum, 
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ſhall have a Writ to the Sheriff, reciting the whole Matter, and how he 


hath found Sureties in the Chancery, as is aforeſaid, commanding him 
for to ſer him at Liberty; and thereupon the Sheriff ought for to ſet 
him at Liberty ; and if he will not ſo do, he ſhall have an Alias, and a 
Pluries, and an Attachment againſt the Sheriff, Oc. 

And if a Man be condemned in any Court, and he is taken in Execu. 
tion, and afterwards he is removed by a Habeas Corpus, or a Certigr ay; 
in Chancery; he ſhall not be bailed, but ſhall be remanded to Priſon 
there to remain according to the Law, until he hath ſatisfied the Party 
Plaintiff, Oc. An. 2 H. F. cap. 2. 

And two Juſtices of the Peace, whereof one is of the Quorum, may p 
let Men ſuſpected of Felony, or other Perſons who are bailable, to Bail, 
until the next General Seſſions or Gaol-delivery : But the Juſtices of 
Peace are bound there to certify at the next General Seſſions, or Gaol. 
delivery that Recognizance unto the Juſtices, E9c. upon Pain of For. 
feiture of 10 J. and that is by the Statute of 3 H. J. cap. 3. 


E 


And he who is acquitted of Murder within the Year at the King“ G 


Suit, ſhall-not be releaſed out of Priſon until he find Sureties to appear 
at any Time the Juſtices will require him until the End of the Year, 
c. becauſe the Party may ſue his Appeal after againſt him within the 
Year, Ec. 

And what Perſons are bailable, and what not, appeareth by the H 
Statute of Weſtm. 1. c. 15. 

And the Juſtices of Gaol-delivery may puniſh thoſe who let Men to 


Bail, who are not bailable, by the Statute de Finibus, cap. 3. 


And An. 4 E. 3. cap. 2. The Marſhal of the King's Houſe cannot! 
let thoſe to Bail who are indicted or appelled of Felony, who are com. 
mitted to them, Sc. but the Juſtices of the King's Bench may puniſh 
them, Sc. And An. 5 E. 3. cap. 8. they cannot let to Bail thoſe who 
render themſelves at the Exigent in Felony, and are committed to the 
Marſhal, nor by Baily nor Baſton ; and if they do, they ſhall be impri- 
ſoned for Half a Year, and fined at the King's Pleaſure. 


Writ of Diem clauſit extremum. 


T H E Writ of Diem clasſit ectremum properly lieth where the Kings 
Tenant, who holdeth of him in Capite, as of his Crown, bY 
Knight's/Service, or in Socage, dieth ſeiſed, his Heir within Age, or ot 
full Age; then that Writ ought to iſſue forth, and the ſame ought tb 
be at the Suit of the Heir, Ec. for upon that, when the Heir comet 
of full Age, he ought for to ſue Livery of his Lands out of the King 
Hands; and the Writ is ſuch : | 
Rex dile® ſibi W. de K. Eſchaetori ſuo in Com? Devon” ſalut'. O. 
W. de S. qui de nobis tenuit in capite, Diem clauſit extremium, ut accept 
mus ; Tibi præcipimus, quod omnia terras & tenementa de quibus idem V. 
fuit ſeiſitus in dominico ſuo nt de feodo in Balliva tua die quo obin, fine -_ 
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tione cap? in manum noſtram, & ea ſalvo cuſtodiri ſac, donec aliud inde præ- 1 
ceperimus, der ſacramentum Proborum & legal bominum de Balliva tua, 4 ** Dyer 
per quos rei veritas melius ſeiri poterit, diligent inquiras, quantum terra & thaithe ont , 
renementorum idem W. tenuit de nobis in capite, tam in dominico, quam ſer- of the Lands 
vitiis, in Balliva tua die quo obiit, & quantum de aliis, & por quod ſervic in Socage in 
& quant* terre & tenementa illa valent per annum in omnibus exitibus, £9 _— and 
quo die iden W. obiit, & quis propinquior bares eus ſit, & onus ætatis, 2 * r 4. 
inguiſu inde diftinite & aperte fat?” nobis in Cancellar' noſtra ſub figillo tuo, en of other 
& ſigillis eor per quos fa fuerit, ſine dilatione muttas, & boc Breve. Lords. 
| Teſte, Oc. | | 
| x And if the King had a Ward, and afterwards one who holdeth of the staundf. 13. 
ſaid Ward his Lands by Knight's Service dieth, his Heir with Age, or of Plo. Com. 
full Age; then a Diem clauſit extremum after his Death ſhall iſſue in this 24 
Form : 
Rex dile, Ec. Quia I. de S. qui de hæred W. de O. defundi, qui 
de nobis tenuit in capite, infra ætatem & in cuſtod noſtra exiſten', tenuit per 
ſervic militare, Diem clauſũ extremum ut accepimus; Tibi precipimus, 
quod omnia terras & tenementa, Ec. & per ſacramentum, Ec. quantum ter- 
rarum & tenementorum idem I. ten de hered* pred”, & quis propiuquior here 
eius ſit, Cc. ut ſupra. | 
B And if the Heir dieth being in the Cuſtody of the King, then ſhall 
iſſue another Writ of Diem clauſit extremum in this Form: 
Rex, Sc. Ju R. de H. filins & heres I. de H. deſuucti, qui de no- 
bis tenuit in Capite, nuper dum infra atatem & in cuſtod' noſtra fuit Diem 
clauſit extremum, ut accepimus ; Tibi precipimus, quod per ſacramentum, 
Sc. inquiras, que ter- & que tenementa per mortem predict“ I. & ratione 
¹noris tat is heredis prædict“ I. ad mauus noſtras devener', & ſic in manu 
noſtra exiſtunt, & quantum inde de nobis tenent in capite, & quantum de aliis, 
per quod ſervitium, & quantum, Ec. | 
C And if the King's Tenant dieth who holdeth by Knight's Service, 
and his Wife be endowed, and the King hath the Wardſhip of the 
Lands for the Nonage of the Heir, and afterwards the Tenant in Dower 
dieth, the Lands being in Ward in the King's Hands; then a Diem 
clauſit extremum ſhall be ſued in this manner: 
Rex dlefo ſibi N. de B. Majori Civitat' ſue London' & Eſchaetori ſuo 
i eadem Croitate, ſalutem. Quia E. que futt uxor I. de B. dudum de ſuncti, 
ie quaſdam terras & quedam tenementa de nobis tenuit in dotem de bere- 
dat” predict“ I. quondam viri ſui, Diem clauſit extremum, ut accepimus ; 
Thi præcipimus, quod omnia terras & tenementa que eadem E. ſic tennit in 
chen de hereditat” pred” I. in Balliva tua, Oc. per ſacrament”, Sc. dili- 
gent” inquiras, quas terras & tenementa cadem E. ſic tenuit in dotem de 
' ered in Balliva tua die quo obiit, & quantum inde de nobis tenet in ca- 
bite, & quantum de aliis, per ag anna, Ec. 
D Otherwiſe after the Death of Tenant for Life of Lands, of which 
the King hath the Reverſion in Ward: 
Quia A. qui quaſdam terras & qugdam tenementa de bered" E. conſau- 
* & hered H. de P. defun#i, qui de Rege tenuit in capite, infra tat” 
& cuſtodia Regis exiſtent” tenuit ad terminum vite ſue, Diem clauſit ex- 
tremum, 
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tremum, &c. Tibi præcipimus, &c. Or thus; Dua A. gui quaſiam ter- p 


ras & F- uedam tenementa de nobis tenuit per Legem Angl' de bered MI. 


uxoris ſue dudum defunctæ, Diem clauſit extremum ; Tibi præcipimus, Oc. 
And if Tenant for Life, the Remainder to the King and his Heirs, P 


diecth, the King ſhall have a Diem clauſit extremum in this manner: 


Quia A. que ” wn uxor, Ec. quaſdam terras & quadam tenementa tenuit ad 
vitam ſuam, & que poſt mortem 1pſins A. nobis & baered' noftris remanere 
debent, Diem clauſit extremum, c. Tibi pracipimus, Ec. que eadem fic 
tenuit, &c. & que poſt mortem, c. remanere debent, &c. Or thus; 5 

mortem præd' B. ad manus noſtras ratione minoris tat præ ſat' hard 
deven', Oc. 


And there are divers other Forms of Writs in the Regiſter aſter the 
Death of Tenant for Life, or Tenant in Dower. 

And if the King hath the Temporalties of the Biſhop in his Hands, G 
and afterwards one who holdeth by Kinght's Service of thoſe 'Tempo. 
ralties dieth, his Heir in Ward to the King, then the Diem clauſſt extre. 
mum ſhall be in ſuch Form: 

Rex, Ec. Quia B. qui de Archiepiſcopatu Cantuar* vacant” & in 
manu noſtra exiſtent” tenuit per ſervic militare, Diem clanſit extremum, c. 
Tibi pracipimus, Ec. de quibus idem A. fuit ſeiſitus in dominico ſuo ut de 


Feodo, Sc. & tenuit de Archiepiſcopatu prad” ſine dilatione, Ec. 


And if the King hath an Ideot in his Cuſtody, and afterwards the 
Ideot dieth, the Writ of Diem clauſit, Ec. ſhall be thus: 

Rex, c. Quia B. de C. unper Fatuus & Idiota, cnjus terre & tenement: 
ratione Fatuitatis ejuſdem in manu noſtra exiſtunt, Diem, c. ut accepinius, 
Tibi pracipimus, quod per ſacramentum, Ec. diligent” inquiras que terre & 
que tenementa ratione Fatuitatis pradite B. in manum noſtr” capta fueru, 
& adhnc im manu noſtra exiſtunt, & de quo vel de quibus tenentur, & per 
quod ſervitium, & quantum terre ille valent, &c. & quis propinqutor, Ec. 
& Inquiſit', Ec, | af 

And if a Writ of Diem clauſit extremum be ſent to the Eſcheator, and A 
the Eſcheator be removed from his Office, or dieth before he make the 
Enquiry, Ec. then ſhall iſſue forth another Writ of Diem clauſit extre- 
mum, Which ſhall be ſuch: | 

Rex, Sc. Cum nuper dat” nobis intelligi, quod I. de B. qui de nobis tents 
in capite, Diem claiſit, Ec. praceperimus dilecto nobis W. de O. niper E- 


chaetori noſtro in Con? predif?, quod omnia terras & tenementa, Ec. (ut ſu- 


pra, mutatis mutandis) ac idem W. ab Offic' pred” jam fit amotus, per 


quod Executio brevis noſtri pred” fieri non poteſt: Nos ſuper premiſſ. volen- 
tes certior tibi præcipimus, quod per ſacrameutum, c. diligent” ſuper pra- 


ni ſſ. fac” Inquiſit & eam diſtintte, c. Teſte, Oc. 


And another Form of Writ in this Manner: | 
Rex dilet, Oc. Cum nuper dat? nobis intelligi, quod I. de B. qui de novis 
tenuit in capite, Diem clanſit, &c. preceperimus dilecto & fideli nofiro H. 


i te 
de B. nuper Eſchactori noſtro in eodem Com” quod owmnes terras, Ec. fine dila 


tione caperet in manum noſtram, Ec. donee aliud inde precepiſſem's & f 
ſacramentum, Ec. inquireret quantum terre, (ut in primo Brevi) ac 140 
H. antequam præd Breve fnerat execit*, ab Officio præd' fuerat amotus f 5 
| volentes 
1 
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volentes ſuper premiſſ. pleuius certiorari, tibi precipimns, quod ſuper articu- 
lis prædictꝰ & corum ſingulis diligenter facias Inquiſit & can diſt incte & 
aperte fadtam, Gc. ut ſupra. | 
But if the firſt Eſcheator do make Inquiry by Force of the Writ, and 
afterwards dieth before the Inquiſition be returned into the Chancery, 
Oc. then a Certiorari ſhall be awarded againſt his Executors, to certify 
the ſame Inquiſition ; becauſe it is a good Matter of Record (a) when 
it is found, and the Jurors have put their Seal unto the ſame. 

g If the King's Tenant, who holdeth of him by Knight's Service, dieth, 
his Heir within Age, and no Writ is awarded within one Year after his 
Death, then, after the Year is paſt, a Writ called a Mandamyas ſhall 
iſſue forth; and that Writ doth not vary in Words from the Writ of 
Diem clauſit extremum ; and the Writ is ſuch : 

Rex dilecto ſibi W. de E. Eſchaetori ſuo in Com' B. ſalut'. Precipimus 
tibi, quod per ſacramentum proborum & legal” hominum de Balliva tua, per 
quds, Sc. diligenter inquiras quas terras & que tenementa I. de B. tenut de 
nobis in capite, tam in dominico quam in ſervitio, in Balliva tua die quo 
obiit, & quantum de aliis & per quod ſervitium, & quant* terre & tene- 
menta illa valeant per annum in omnibus exitibus, & quo tempore idem I. 
obiit, & quis propinquior, Ec. & cujus etatis, & quis vel qui terras & tene- 
menta illa a tempore mort is præd I. occupavit vel occupaverunt, & exitus & 
proficua inde percepit vel perceperunt, & quo titulo, & qualiter, & quomodo, 
Oc. E9 Inquiſitionem, c. 

C And note, That if a Man ſue a Writ of Diem clauſit extremum, it Stamf. 32. 
ought to be ſued within the Year, and after the Year (b) he ſhall have vid. 1 Elis. 
that Writ of Mandamus, and not a Diem clauſit extremum. And if a Dyer 130. 
Man ſue forth a Writ of Diem clauſit extremum, and he loſeth the Writ, 5 © * 13. 
or the ſame is taken from him with Force againſt his Will, he ſhall nor 
have a new Diem clauſit, Sc. But if he hath a Diem clauſit, E9c. and 
the Heir be found within Age, and that the King hath Title to him, 
becauſe that his Anceſtor held of the King at the Time of his Death by 
Knight's Service, and afterwards the Heir dieth being in Ward to the 
King, and no Writ of Diem clanſit extremum within the Year after his f 
Death; yet there a Mandamus ſhall not be awarded after the Year of f 

the Death of the Ward, but a new Writ of Diem clauſit extremum be- | 

; 


cauſe the Heir died in Ward to the King; and that is by the Rule of 
the Regiſter. | 

D Or if the King's Tenant who holdeth of the King by Knight's Service Stamf. 2. | 
in chief dieth, the Heir may have a ſpecial Commiſſion directed to cer- © ( 
tain Perſons, to enquire what Lands, Sc. his Father held the Day of '| 
his Death, &c. and that ſpecial Commiſſion ſhall be as good for the Heir | 
as a Writ of Diem clauſit extremum after the Death of his Anceſtor. And 
upon ſuch Commiſſion and Inquiſition taken thereupon, and found and | 


D d d d returned 


(a) But before the Indenting and the fore a Superſedeas then held well, Ec. Dyer 
| rep. and Setting of their Seals (al- 170. See the Stat. 44 E. 3. c. 13. 

though the Inquiſition be taken and writ= (b) Contra if the Writ abates for falſe 
ten in Paper) it is no Verdi; and there- Latin, &c. 2 H. 6. 5. 
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returned in the Chancery, the Heir at full Ape ſhall have his Livery as 
well as upon a Writ of Diem clauſit extremum ſued forth, Ec. But upon 
a general Commiſſion to enquire of all Wards, Sc. the Law is other. 


wife; for the Heir upon ſuch a Commiſſion and Inquiſition returned 


ſhall not have Livery. 


When the Heir, who is in Ward to the King by Reaſon of Lands 
holden in Capite, cometh to his full Age, then he ſhall have a Writ di— 
rected to the Eſcheator, to prove his Age, before he ſhall have Livery 
of his Lands; and the Writ is ſuch: 

Rex dilecto ſibi I. de B. Eſchaetori ſuo in Com B. ſalut'. Quia A. de E 
B. % M. ſororem & unam ber” R. defunti, qui de Domino Ed' nuper Rege 
Angliæ, Avo noſtro tenuit in Capite, duxit in uxorem, dicit pref. M. plenz 
etatis eſſe, & petit a nobis terras & tenementa gue ſunt de hareditate ipſins 
M. & guorum una pars in manu naſt ra, & alia pars in cuſtod I. de H. ex 
commiſſione dicti avi noſtri, uſque ad legitimam ætatem hered* ejuſdem exi- 
ſeuut, ſibi reddend's per quod volumus quod eadem M. que apud G. in Com 
N. ata eſt, & in Eccleſia ejuſdem ville baptizata fuit, ut dicitur, taten 
ſuam probet coram te: Tilt præcipimus, quod ad certos diem & locum, ques 
ad Hoc provideris, | provationem illam per ſacramentum tam militum quam 
proborum & legalium hominum de Balliva tua, per quos probatio illa capi & 
veritas etatis præd M. melius ſciri poterit & inquiri, capias, & ſcire fac 
pref. I. quod tunc fit ibi, ad oftendend” ſi quid pro ſe habeat vel dicere ſciat, 
quare pred A. & pred” M. ut illi, que plene ætatis eft, ſi plene atatis" * 
ſit, terras & tenementa pred” reddere non debeamns ; & Probationem illam 
fic captam nobis ſub ſigillo tuo, & ſigillis eorum per quos capta fuerit, fine 
dilatione mittas, & hoc Breve. Teſte, Ec. 

And by that Writ it appeareth, that the Writ de tate probanda ſhall 
be directed unto the Eſcheator of the County where the Heir was born, 
and not where the Lands of the Heir lie; but yet it ſeemeth reaſon— 
able that he may ſue it where the Lands lie; for it may be that he was 


born where the King's Writ doth not run, or in Irelaud, or beyond the 
Sea, as in Calais, &c. 


There is another Form of Writ thus: 


Rex, c Qua M. de P. filins & hares F. defuntti, qui de nobis tent 
in capite, dic ſe plena atatis eſſe, & petit a nobis terras & tenementa quæ 
ſunt de hareditate ſua, & in cuſtodia unſtra uſque ad legitimam ataten 
bered' pred ſibi reddi, per quod volumus, Ec. (uſque ibi, melins feiri 
poterit & ingquiri, capias, & tunc fic) Et probationem illam, Ec. ut ſupra. 

There is another. Form when the King committeth the Ward during 
his Nonage, then when he will ſue an tate probanda, he ought to 
make Mention of the ſame Commitment. 

And if a Man be in Ward unto the King by Reaſon of the Tempo- | 
ralties of a Biſhoprick in the King's Hands, when the Heir cometh of 
full Age he ought for to ſue forth an #tate probanda ; and the Writ 
ſhall mention the whole Matter; and yet he doth not hold of the King 
2 Capte. 

And when the Heir hath proved the Age, and the Writ is re— 
turned, then he ought to do his Homage to the King, or agree with 


the 
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the King for the Reſpiting of the Homage, and he ſhall have ſuch 
Writ: | 
Rex eidem Eſthaetori, Sc. Scias quod cepimus Homagium I. de H. filii & 
h.eredis B. de H. defuncii, de omnibus terris & tenementis que idem B. pater ; 
ſuns tenut de nobis iu capte die quo obiit, & ei terras & tenementa illa red- 
didimus: Et ideo tibi precipimus, quod accepta Securitate a prafato I. de 
rationabili Relevio ſuo nobis ſolvendo ad Scaccarium noſtrum, eidem I. de om- 
nibus terris & tenementis pradictis, & de quibus prefatus B. puter ſuns fuit 1 
ſeiſit' in dominico ſuo ut de feodo n Balliva tua die quo obiit, & qua occaſi- : 8 | 
one mort ejuſdem B. capta ſunt in manum naſt ram, plenam Seiſin” hal ere 
fac; ſalvo jure cujuſlibet, & ſalva Matildæ, gue fuit uxor B. ration ili 
Dote ſua, ipſum de terris & tenementis pred ſecundum legem & conſ. regut 
noſtri Angliæ contingent', & per nos afſignand'. Teſte, Ec. | 
And the Writ aforeſaid lieth, where the Heir was of full \ge at the 
Time of the Death of his Anceſtor, and ſueth his Livery; but it the 
Heir were in Ward, and hath proved his Age, then he ſhall have a 
Writ thus: 
Rex, Sc. Q1a N. de E. filins & her? B. de C. defunt, qui de Domino 
Edward” uber Rege Angl', Avo naſt ro, teuuit in Capite, etatem {1am co- / 
ram te ſufficient* probavit, ſicut per Probattonem de maudato noſtro capt am & 
in Cancell noſtram retoru” eſt compertum; ceperimus Homagium ipſius N. de 
omnibus terris & tenementis que idem R. pater ſuus tenut de ditto Avo no- | 
ſtro in capite die quo oviit, & ei terras & tenementa illa reddidiuus: Et 1 
ideo tibi precipim', quod eidem N. de omnibus terris & tenementis prædi , 1 
£3 de quibus pred” R. pater ſuns fuit ſeiſitus in dominico ſuo ut de feodo in 
Balli va tua die quo obitt, . gue per mortem ejuſdem R. in mauum dicti Avi 
noſtri capta fuer, & in manu noſtra ſic capta exiſtunt, plenam Seiſin* habere 
fas ſalvo jure cujuſlibet. Teſte, &c. N 
D (a) And if the Husband ſeiſed in Fee in Right of his Wife be outlawed 
of Felony, for which the Lands came into the King's Hands, and after- 4 
wards the Husvand who is outlawed dieth; a Writ of Diem clauſit ex- { 
tremum ſhall be awarded, which ſhall be ſuch : 
Quia A. ciljus terr & tenementa, que ipſe tenuit de jure & hereditate N. 
niuper uxoris ſug adbuc ſuperſtit', ad manus Domini Edward” uuper regis | 
Angliæ quartz poſt Conqueſt”, occaſione ctjuſd* Utlagar in ipſum A. pro qua- 
dam Felonia unde iudictatus fuit, ut dicitur, promulgat', devener', & m | 
manu Domini Henrici, Ec. patris noſtri, extiterunt, & ſic in mann noſtra 4 
exiſtunt, Diem clauſit extremum, c. Tibi præcipimus, quod per ſacrameu— 14 
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a ; ＋ 
ty Ec. inquiras que terre & que tenementa ration” Felon" pred” ad ma- | fl 

. . 3 - . 4 

us tpfins nuper Regis devener , & adbuc in mann noſtra ſic exiſtunt, & de | 

D d d d 2 9˙¹⁰ 14 

\ (a) So one has no Entry, although the Par 287. Petitio T. Redman. Sec 8 Co. 170. f 

Fitate of the King was determined, be- Hale“ Caſe. Tenant in Tail attainted of * 
cauſe the Poſſeſhon of the King continues. Treaſon, and all his Right given to the 48 

Bro. Travers 48. 4 A. 4 19 J.. 6. 20. 22 King, ſaving the Right of Entry of Stran- 1 
L. 4. 3. and Paget's Caſe, 34 Elis. gers; the King's Eſtate determines after 1 

The Leflee for Life is attainted, the the Death of Tenant in Tail without Iſſue, 1 

King ſeiſes, the Leſſee dies, he in Rever- þ 


hon was put to his Monftr' de Droit, adjudg- 
cd in Scaccar,o: And ice accordint Lib. 


without any Entry of the Donor, Ee. 
Dyer 101. Sce 23 H. 6. Extry congealle 53. 


* 


572 Ous plura. Melius inquirendo. 
quo vel de quibus tenentur, & per quod ſervitium, & qualiter, & quomody, 
& quantum tert & tenementa illa valent per ann in omnibus exitibus, juxta 
verum valor eorund, & quis vel qui terras & tenementa illa a tempore per- 
petrationis Felon? præd' occupavit vel occupaver, & exitus & proficua inde 
percepit vel percep, quo titulo, qualiter & quomodo: Et Inquiſit', &c. 


2551 Qua plura. 


Stamf. Præ- ＋ H E Form of the Writ of Quæ plura is ſuch: A 
roß. 52. Rex E ſchaetori ſuo, Ec. ſalut*®. Quia dat” eſt nobis intelligi quod A, 
defun®, qui de nobis tenuit in Capite, tenuit die quo obiit plura terr & 
tenementa in Com pred quam in Inquiſition ind poſt mortem prædict A. de 
mandato noſtro capta, & in Cancellar* noſtra retornat, ſpecificantur: Jubi 
pracipim*, quod per ſacramentum proborum, Cc. inquiras que plur terras & 
tenementa idem A. tenuit in Com prædict' die quo obiit, & de quo vel de 
quibus illa plura terr” & tenementa teneantnr, & per quod ſervit', & quan- 
tum valeant per ann in omnibus exitibus ; & Inquiſitionem, Qc. | 
Stamf. Præ- The Writ of Melius inquirendo lieth, where the firſt Office is found B 
TOS: 32 by Virtue of a Writ of Diem clauſit extremum, the which Office wanteth 
Certainty in divers Points, as in the 'Tenure of divers Lands, or in the 
Value of any of them, Ec. then ſhall iſſue forth ſuch Writ of Melius 
4 E.422, 7nquirendo: But if the firſt Office be found by the Eſcheator virtute officii 
4 ſui, and not by Virtue of any Writ or Commiſſion, and the Office want- 
3. © eth Certainty in divers Things, as before; then a Melins inquirendo ſhall 
a not iſſue forth, but the Office and Inquiſition returned ſhall be as void, 
becauſe it is not found by Virtue of any Commiſſion or Writ, but 
only ex officio of the Eſcheator, without any Command to him to do 


the ſame; and therefore the ſame ſhall be taken as void, if it want 
Certainty in any Point. | 


Melius inquirendo. 


T HE Form of the Writ of Melivs inquirendo is ſuch: C 
Rex Eſcbaet, Sc. ſalut'. Cum per quandam inquifit* coram A. 
Eſcbaetore noſtro in Com' pred” de mandat noſiro capt” & in canceil noſtra 
retornat”, fit compert', quod N. defunfus tenuit diverſ. terras & tenement, 
cum pertin” in Com” prad*, & quis propinquior heres ejuſdem N. fit ex parte 
, patris ſu; Furatores Inquiſitionis praditt” ignorant, tamen ex parte R. matris 
prædict N. fil” W. B. oft ejus beres propinguior, & etatis viginti unius au- 
norum 


2 
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norum Es amplius; & quia in (a) Inquiſitione predie® quis propinguior beres 
 ipſius N. exiſtat minime ſpecificat' ; Tibi precipimus, quod per 6 
Sc. inguiras quis propinquior ber” pred? N. exiſtit, qualiter & quomodo: Et 
Inqui ſitionem, c. 8 
D here is another Form of Writ of Melius inquirendo, becauſe he doth * 6. 5, 8. 
not ſpecify in the Inquiſition what Eſtate the Tenant had in the Lands; 2 269. 
or becauſe he doth not ſhew in the Office (b) of whom, or of Who; 8 
the Lands were holden; or becauſe he doth not mention in the Wi rit 
the true Value, and the King is informed that the Lands are of greater 
Value than is certified by the Office. And note, That a Aſelius inquiren- 
do ſhall be awarded upon a Surmiſe made in Court, that the Lands are 
of a greater yearly Value than is declared by the Office; and upon like 
Reaſon upon a Surmiſe made, that they are holden by other Services, 
or that the Tenant was ſeiſed of other Lands or other Eſtate than is 
mentioned in the Office, (c) a Melins inquirendo ſhall be awarded. 


Writ of Livery. 


E 7" ERE is another Form of Writ of Livery, where the King's Te- 

nant in Capite dieth, his Heir within Age, and the King ſeiſeth the 

Ward, and afterwards that Heir dieth within Age, and in Ward to the 

King, for which the Lands come unto his Heir who is within Age, and 

in Ward to the King ; now when that Heir cometh of full Age, he ſhall 
have a Writ of Livery in this Form: 

Rex dilecto, &c. Eſchaetori ſuo in Cm I. ſalut'. Quia I. frater & ber” 
S. filu & ber” I. S. defuncti, qui de nobis ut de Honore H. in manu noſtra 
exiſtent”, tenuit per ſervic', reddend ad Wardam Caſtri Dover” decem ſolid® 
per annum, ætatem ſuam cor Roger de W. nuper Eſcbaet noſtr in Com” 
pred”, ſuffic” probavit, ſicut per Probat” illam de mandato noſtro capt, & in 4 
Cancel! nofiram retorn', eft compertum; cepimus Homagium & Figelitatem Fi 
ipſius I. fratris S. de omnibus terris & tenem' que pred I. S. par” tenuit de 1 
nobis ut de Honore pd' die quo obiit, & que poſt mortem præd I. S. patris, & 


ratione minoris ætatis ipſius S. qui quidem S. dum infra atatem & in cuſtodia 4 
8 1 | 
noftra fuit diem clauſit extremum, ad manus noſtras devener” devit', & ei- | 
dem I. fratri S. omnia terr & tenem” illa cum pertin' reddidimus. Et ideo . 1 
tibi præ cipi mus, quod eidem 1. fratri S. de omnibus terris & tenem” præ dict' x | | 
| 
| 


cum pertin”, & de quibus pred I. S. pater fuit ſeifit” in dominico ſuo ut de [1 
feodo in Ball” tua die quo obiit, & que per mortem ipſius S. patris, & ra- | | 
| tione munoris ætatis ipſius S. ad manus noftras devener', & ſic iu manu no- 1 
| ftra | | 
(a) So if ir be found by the Diem cla»fit 6. c. 8. it ſhould be taken to be held of the hi 
ertremum, that F S died ſeiſed, and that King in Chief. Dyer 144. See 2 H. ). 18. 143 
the Lands deſcended to T. as Son and Heir, (c) Sce Cap. 168. The King ſhall not M1 
and does not ſhew of what Eſtate he died have a new Aſelius inquirend” after a formers | 1 | 
ſeiſed. 3 H. 6. 5. (returned, .) And note, this Writ ſhalk : | 
(b) lu ſuck Caſe before the Statute 2 E. not iflue where the firſt Writ was ſuffie ĩ- 18814 
| ent, though not Exceuted] 7 Ez. 225 WH 


yz 
4 
j 


574 Writ of Livery. 


ſtra ratione minoris ætat' ejuſdem I. fratris 8. adbuc exiſtunt, plenam Sei f 
nam haber fac, ſalvo jure cujuſlibet. Teſte, Ec. | 
And when an Heir ſhall have Livery at his full Age, and holdeth p 


one Manor in Cpite of the King by Knight's Service, and holdeth other 
Lands in ſeveral Counties of others, then a Writ ſhall iſſue to the EL. 


[256.] cheator of the County where he holdeth % Capite; and the Form ſhall 
be ſuch: Scias quod cepimus Homagium, &c. And the Writs to other Ef. 
cheators being thus: Cum ceperimus Homag-um, c. 
21 E. 3. 41. And it appeareth by the Writ before, that to hold Land (a) to ren. 4 
ac. Of the der a certain Rent for the guarding of the Caſtle of Dover ſhall be a 
S——_—_ ;, Tenure in Capite, and by Knight's Service; and it may be that in anti- 
So29H.8. 24. ent Time he ſhould guard the Caſtle, and that now the King hath taken 
the Rent for the ſame, and yet the Taking of the Rent doth not al- 
ter the Nature of the Tenure. 1 4 
If two Men by Licenſe purchaſe Lands holden of the King in Ca- 5 
pite, and afterwards one of them dieth, the other ſhall have the Lands 
(b) cum exitibus our of the King's Hands, upon the Matter found by 
Inqueſt; but by the Regiſter he ought to ſhew the Licenſe in the 
Chancery. 39 E. 3. 21. 
4 Eliz. Dyer 


And if the King's Tenant who holdeth in Socage dieth, his Heir of © 


213. rule ac. the Age of fourteen Years and more, and the King ſeiſeth the Lands, 
Plow. Com. he gy 


ght for to ſue Livery of them, But it ſeemeth the King ought 
1 le not for to ſeiſe the other Lands which he holdeth of other Lords by 
Dyer 362. other Services, Cc. and if he do, the other Lords ſhall have a Writ of 


Amoveas manu, which is called an Ouſter le main, una cum exitibus, 
Sc. ſo as they ſhall have (c) the Iſſues and Profits thereof which were 
taken by the King, and the Form of the Writ is ſuch : 

Rex dilecio ſibi A. Eſchaetori ſuo, Cc. Quia accepimus per Inquifit” quam 
per te fieri fecimus, quod I. de T. -— my tenuit in dominico ſuo ut de 
feodo, die quo obiit, unum meſuagium & tnam bovat* terre cum pertin' in K. 
de nobis in Capite, ut de Honore Abbatia Marie in manu noſtra exiſtent”, 
per fidelitatem & per ſervitium trium ſolidorum & novem denar* nobis au- 
nuatim reddend, & quod non tenuit aliqua alia terras & tenementa de nobis 
in Capite ut de Corona in Balliva tua die quo obiit, per quod cuſtod* terr & 
tenement” que fuer præd I. die præd' ad nos ad pref. debet pertin', & 
quod tenuit die preditt diverſ. alias terras & tenementa de diverſis dominis 


(a) See a Tenure of the Honour of Bo- 
lopn, no 'Tenure in Chief, and therefore 
the Land was delivered to the Lords. Rot. 
Clauſ. 2 E. 1. M. 5. and ſo of the Honour 
of Peverell. Rot. Clauſ. 4 E. 1. M. 16. and 
Rot. CIauſ. 3 E. 1. M. 11. Sec Stan. Pre- 
rog. 12. 29. b. Ant. 175. Bro. Livery 58. 44 
35. 18 E. 3. 22. 

(b) Vet ſce 18 E. 3. 21. If the King's Te- 
nant aliens with Licenſe to 4. for Life, 
Remainder to B. in Fee, and A. dies: 
Now the King has Cauſe to ſeiſe till B. has 
done his Services, and therefore he ſhall 


pro 


= 
not have an Ouſter le main, cum exitibus, ex- 
cept de pratia. 

(e) Sed nota; Nomine exituum are not 
ſuch Profits for which the Eſcheator has 
accounted and paid into the Exchequer ; 
nor Wards happening and ſeiſed, per Wil 
by ; nor Amerciaments levied ; nor an A- 
voidance of a Church. 18 E. z. 24 E. 


a» 


2 


3. 29. 39 E. 3. 21. and yet ſuch Iſſues for 

which the Excheator has only accounted, 

but not paid, are reſtored. 24 E. 3. 60. 
See Stamf. Prerog. 13. b. Mag. Char. 


Gard 3. 38 H. 6. 8. Livery 60. 12 H. 8. 
Gard 77. 


y Writ of Livery. =—_—, 


pro diverſ. ſervie ; quodque N. filius pd I. eft her” ejus propinquior, & æta- 
tis ſexdecim aunorum & amplins ; cepimus fidelitatem ipſius N. de me. & 
terris præd & ea ei reddidimus. Ideo tibi præc quod, accepta Securitate a 
præf. N. de rationabili Relevio ſuo nobis ſolvend ad Scaccarium naſtrum, 
idem N. de meſuag & terr' prædid', que occaſione mortis ipſius I. cepiſti in 
manum moſtram, plenam Sei ſinam habere facias, Jalvo jure ciljuſlibet: De 
aliis vero terris & tenementis, que præfatus I. tenuit de aliis dominis in Bak 
liva tua die quo obiit, que ſimiliter ea occaſione Mortis predict“ I. cepiſti in 
manum noſtram, te ulterius non intromittas, ſalvo jure noſtro & alterius cu- 
juſcungue, & exitus, ſi quos de terris & tenement”, gue de aliis dominis ſic 
tenen perceperts, illis ad quos pertinent liberes. 

And by this Writ it appeareth, that the Heir in Socage being of full Ant. L. 35 
Age at the Time of the Death of his Anceſtor ſhall have Livery cum exi- H. 6: 52. 
tibus ; but if he were within the Age of fourteen Years at the Time of 4393 2 
his Anceſtor's Death, his Prochien amies muſt ſue an Ouſter le main cum rog. 13. 
exitibus: But the other Lords ſhall have an Ouſter le main for the Lands 45 E. 3. 19. 
holden of them by Knight's Service cum exitibus. . 35 H. 6. 52+ 

D And if the King hath the Cuſtody of an Idiot, and of his Lands 2 * 
which are holden of the King in Capite, and the Idiot dieth, and his 8 * 
Heir be of full Age; the Heir ſhall have a Writ of Livery in this 
Form : 

Rex Eſchaetori, Sc. Ilia accepimus per Inquiſit' quam per te fieri fecim 
quod diverſa terr” & tenementa cum pertin in O. in manum domini Ed” 
guondam Regis Angl avi noftri, ration” Fatuitatis & Idiot. W. de P. jam 
defuncti capta fuer” & in manu noſtra ſic exiſiunt, & quod eadem terr* & 
tenenient” tenentur de nobis in capite, ut de Honore Abbatie Mariz in manu 
noſtra exiſtent” per ſervitium oftave Jum unins feodi milit', & fac” SefF 
ad Iapentag' noſtrum de Holderneſ. de tribus ſeptiman” in tres, ac red- 
dendo ad Wardam Caſtri noſtri de Skipton ad medium Quadrageſim* decem & 
ſeptem denarios; quodgue Galfridus, filins Will de Redmain conſanguineus 
præd Will eft heres ej uſdem Will propinguior, & plene etatis ; cepimus 

 Fidelitatem ejuſdem Galfrid* de omnibus terr* & ten” pred”, & illa ei reddi- 
dimus, ac Homag' ejuſdem Galfrid* uſque ad Feſtum Paſchæ proxim* ſutur 
de gratia naſtra ſpeciali reſpeffuamus+, Et ideo tibi precipimns, quod accep- 
ta Securitate a pra ſatꝰ G. de rationabil Relevio ſuo nobis reddend” ad Scac- 
car” naſtrum, eidem G. de omnibus terris & tenement” pred” in manu noſtra 
exiſt” plenam Seiſin” habere fac', ſalvo jure cnjuſlibet. Teſte, Gc. 

And when the Heir in Ward unto the King is of full Age, he ſhall 
have a Writ out of the Chancery unto the Keeper of the Privy Seal, 
teſtifying that he is of full Age; and thereupon he ſhall have a Privy 
Seal unto the King's Chamberlain to receive his Homage : And when 
he hath taken his Homage, he ſhall have a Writ from the Chamberlain 
to the Chancellor, teſtifying that he hath taken his Homage; and 
thereupon he ſhall have a Writ of Livery. And all this Matter ap- 


— at large in the Abridgments, in the Title Livery, which ſee 
there. 


And 


N Writ of Liver. 


Stamf. Prz- And if three Coparceners be in Ward to the King, the Coparcener; 
BY. Fe who firſt cometh of Age ſhall ſue Livery, and ſhall have Partition made 
69.35 A. . thereupon. 75 . 25 
Livery 13. And if an Heir Female be in Ward to the King, and holdeth of G 
other Lords in Socage ; now when ſhe cometh of the Age of fourteen 
Years ſhe ſhall not ſue Livery of the Lands holden in Socage, but ſhe 
ſhall tarry until her Age of ſixteen Years, if ſhe be not married before 
(257.] that Age, for ſhe ſhall ſue Livery but once for all her Lands, &c. 
Stamf. Pre. And if the Heir of full Age ſue his Livery, and omitteth any Parcel 
rog. $0, of his Inheritance, as an Advowſon, or a Reverſion, or one Acre of 
Lands which is not found by the Writ of Diem clauſit extremum, and 
thereupon ſueth his Livery ; if it be found afterwards by another Office, 
that his Anceſtor died ſeifed of that Advowſon, Reverfion, or Acre of 
| Land, which was not found by the firſt Office upon which he ſued his 
3 Livery before, then the King may reſeiſe all the Lands, Cc. and the 
| Heir ſhall anſwer the King for all the Rents, Iſſues and Profits received 
in the mean Time by the Heir, So. 

If the King's Tenant holdeth by Knight's Service and in Capite, and 3 
alſo holdeth other Lands of the Archbiſhop of Canterbury by Knight's 
Service, and dieth ſeiſed, his Heir within Age; the King ſhall have the 
Lands holden of him in Ward, and the Archbiſhop ſhall have the other 
Lands holden of him in Ward: And that is by the Statute of Præriga- 
tiva Regis, c. 1. And if the King ſeiſeth all the Lands, the Archbiſhop 
ſhall have an Ouſter le main cum exitibus. | 

And if the King's Tenant who holdeth i Capite and by Knight's Ser- 
| vice, dieth ſeiſed, and a Stranger doth abate, for which the Heir at 
Stamf. Prz- full Age recovereth by Aſſiſe of Mordanceſter ; yet he ought for to ſue 
rog. 8. his Livery, and to do his Homage, and the Abator ſhall anſwer the 

King the mean Profits and Iſſues received. And the Writ de Ætate pro- 
banda may be directed to certain Commiſſioners to enquire of the Age 
of the Infant, as well as unto the Eſcheator ; and the Form of the Com- 
miſſion is ſuch : 


Stamf. Præ- 
rog. 12. b. 


Commiſſion pro Ætate probanda. 


E N dilectis, Ec. Sciatis quod aſſgnavimus vos ad inquirend” per ſa- p 

crament tam militum quam aliorum proborum & legal“ hominum de 

viſu de N. in Com' Linc', i I. filius & heres B. apud N. natus, & in 
Eccleſia ejuſdem Ville baptizatus, & qui ratione minoris ætatis ſug in cuſto- 
dia noſtra exiſtit, plen' atatis ſit, ut dicit, necue. Et ideo vobis mandamus, 
quod ad certos diem & locum, quos ad hoc provideritis, Inquiſitionem illam fa- 
ciatis, & illam diſtiudte & aperte fac nobis in Cane ſine dilatione mittatis & 
boc Breve. Mandavimus enim Vic noftro Linc', quod ad diem & locum quos ei 
ſcir fac venire fac, Ec. In cujus rei teſtimonium, &c. And * a 
| | rit 


Commiſſion pro tate probanda. 


Writ ſhall be ſent to the Sheriff to return an Impanel before the Com- 
miſſioners at a certain Day by them appointed. And the Writ ſhall be 
ſuch : 

Rex Vic, Ec. Præcipimus tibi, quod ſum* per bonos Sum” xii. tam milites 
quam alios probos & legales homines de viſn de N. quod ſint coram dilectis & 
fidelibns noſtris A. B. & C. & hiis quos ſibi aſſociavimus, ad certos diem & 
locum quos iidem A. B. & C. tibi ſcire faciant, g ſacramento recog- 
noſcer, ſi F. filius & heres D. apud N. natus, & in Eccleſ. ejuſdem Vill 
baptizatus, qui ratione miucris etat” ſue in cuſtodia noſtra exiſtit, plenæ 
etatis fu, ut dicit, necne ; & interim ad pred” Eccleſ. & Villam accedant, 
ks veritatem ætatis præd F. diligent” inquirant, & nomina eorum imbreviari 
fac. Et ſcire fac E. & S. cuftodibus (a) terre pred' bevedis, quod tune 
ſint ibi ad audiend* illam recagu', & ad oftendend', ſi quid obſtare debeat quar 

præ d' I. terras & tenementa ſua habere non debeat; & babeas ibi nomina 
illorum duodecim, & hoc Breve. Teſte, Ec. | 

And thereby it appeareth, that if the King hath committed the Ward- 

ſhip of the Land unto another, that the Committee ſhall be warned to 
be there; but if the King hath the Lands in his own Hands, then that 
3 Et ſcire facias E. & S. Cuſtodibus, &c. ſhall be omitted out of 
the Writ. 

F And by the Rule of the Regiſter, a Woman ſhall do Homage and 
Fealty, and ſhall pay a Relief when ſhe ſueth her Livery, if ſhe be of 
full Age at the Time of the Death of her Anceſtors; and if ſhe hath a 
Husband, if they have Iſſue when they ſue Livery, then the Husband 
ſhall do the Homage and Fealty; but if they have no Iſſue, then the 
Husband ſhall do only Fealty (b). 

G And if two Jointenants be, who hold of the King by Licenſe of Pur- 
chaſe, and one of them dieth, the other ſhall have an Ouſer le main cum ö 
exitibus: But if the Purchaſe be made without Licence, then not, be- | + 


, cauſe that the King ſhall ſeiſe the Lands for the Alienation without | 14 
Licenſe. 'Y 


4 
E e e e And | 1 
ä | 


(a) So the Grantees of a Ward are 
made Parties; but ſee 43 E. 3. 20. Where 
a Si fa” iſſued after the Return of the 
Commiſſion againſt the Grantee, to ſhew 
why he ſhould not have Livery ; and the 
Grantee came and pleaded that the Value 
of the Marriage was not ſatisfied to him, 
und pray'd that he might hold the Land 
till he were ſatisfied, and the Heir did not 
deny the Plea, but went out of Court, 
and thereon the Grantce held the Land 
two Years, and then iſſued a Scire facias 
for the Heir againſt him, to have the Land; 
the Grantee pleads, that the Land was ſei- 
ſed into the King's Hands, for that the 
Heir had not done his Homage, and the 
Verdict found that the Ward was leaſed 
by the King to the Grantee, rendring a 
Rent, and ſeiſed for the Non payment; 


and after this, notwithſtanding, the Gran- 
rec ſued a valorem Maritag” againſt the Heir, 
and adjudged that it lay: For ſecing the 
Heir was found of full Age, he ought to 
have had Livery inſt.ntly, though the 
Value of the Marriage was not ſatisfied 
without any Scire ſacias ſued againſt the 
Grantce; and after Livery ſued, the Gran- 
tee has his Remedy for the Value of the 
Marriage, by or Attion; and 
therefore till Livery ſued, the Profits ſhall 
be to the King, and not ſer by Way of 
Recompence fre the Value of the Marri- 
age. Sec 10 H. 6. 20. N 

(b) Note; Bro. Fealty 10 16. Where 
it is ſaid that Feme Covert ſhall not do 
Services, but her Husband for her; and 
therefore until Iſſue had between them, 
the Homage is ſuſſ ended. Sce Litt. 18, 19. 


578 MWrit of Livery poſt mortem Patris & Matris. 

And if the King's 'Tenant hath Lands in ſeveral Counties, ſome hold- 
en of the King, and ſome of other Lords, the Writ of Livery ſhall be 
directed unto the Eſcheator of that County where the Land which he 
holdeth of the King in Capite lieth, and the Writ ſhall begin, Scias quod 


cepimus Homagium, Cc. and he ſhall have Writs unto the Eſcheators of 
the other Counties, and the Writ ſhall begin thus, Cum ceperimus, Ec, 


Writ of Livery poſt mortem Patris & Matris, 


W RI'T of Livery after the Death of the Father and Mother, 1 
Sc. lieth where the Father and Mother hold ſeverally Lands in 
Fee of the King in Capite, and they die, their Heir of full Age, he 
may ſue any Writ of Livery to have Livery of the Lands of them both, 
and is not bounden to ſue ſeveral Writs, as ſeverally Heir to them. 
And the Form of the Writ is, 
Rex dilect'ꝰ ſibi N. de W. Eſchaet” ſuo in Comit” S. ſalut'. Sciatis quod 
cepimus Homagium, & Fidel” R. de B. filii & bæœred R. de B. cher Gl. 
[253] noris ejus defun, nobis debita pro omnibus terris & teu'tis que pref. R. & 
I. tenuerunt de nobis in capite diebus quibus obierunt, & ei terras & ten'ta 
za cum pertin” reddidimus: Et ideo tibi pracipimus, quod accepta Securitate 
de pref. R. de ration Relevio ſuo nobis [rvent ad Scacc' noſtrum, cidem R. 
de omnibus terris & ten'tis præd cum pertin in Ball' tua, & de quibus præd' R. 
I. fuer” ſeiſiti in dominico ſuo ut de feod in Ball” tua diet” quib' obierunt, 
& que poſt mortem pred” R. & I. capta ſunt in manum noſtram, plen* Seiſin 
habere fac* ſalvo jure cujuſlibet. Teſte, &c. | 


Writ of Livery after the Death of Tenant by the 
Curteſy. 


T HERE is another Form of Writ, (a) after the Death of 'Tenant 
by the Curteſy thus : 


Rex dilect ſibi Eſchaet ſuo in Com Linc', Ec. Sciatis quod cepimus A 
Homag G. de N. filii I. de N. defuntti, de omnibus terris & ten'tis que 
idem I. tenuit per Legem Angl' die quo obiit, ut de jure N. nuper uxor” ejus 
| jam defuntte, que de nobis tenuit in capite, matris præd' G. cujus her” ipſe 
| eſt, nobis debit”, & terras & tenementa illa ei reddidimus : Et ideo tibi pre- 

cipimus, quod accepta Securitate ab eodem G. de Relevio ſuo nobis ſolvend 


(a) Sce 12 E. 3. Quare imp. 159. 
| 4 
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Writ of Livery after the Death, &c. 579 


ad Scaccarium noſtrum, eidem G. de omnibus terris & tenementys præd cum 
pertin quæ per mortem prædic I. capta ſunt in manum noftram, plenam Sei- 
ſinam babere fac ſalvo jure cujuſlibet, Teſte, Ec. 

(a) And thereby it appeareth, that the Tenant by the Curteſy ſhall 
have the Lands ter the Death of his Wife, without ſuing an Ouſter le 
main for thoſe Lands holden of the King, but that the Heir after his 
Death ſhall ſue his Livery for them, Gc. becauſe that the Tenant by 
the Curteſy doth remain Tenant to the King. 

And if a Man have Lands which are held of the King in Capite by Stamf. Pre- 
the Curteſy, and he hath Lands in Fee, and dieth ; his Heir ſhall fue rog. 5, 6. b. 
Livery as well for the Lands whereof the Tenant was ſeiſed in Fee, as Bro. Livery 
for the Lands which he held by the Curteſy, although the Lands of 7 . 
which the Tenant by the Curteſy was ſeiſed in Fee were not holden of 
the King in Capite, &c. becauſe that as well thoſe Lands are ſeiſed into 
the King's Hands, as the Lands which he held by the Curteſy ; and the 
Writ ſhall be ſuch: 

Rex dilecto fibi, c. Eſchaet' in Com? Eborac' ſalutem. Scias quod cepi- 

mus Homag & FideP G. filii & heredis W. de S. & I. que fuit uxor ejuſ= 
dem W. de S. definfor', de omnibus terris & tenementis que præd W. de 
8. pater ſuns tenuit tam per Legem Angl' de bæreditate prædict“ I. quond' 
uxoris ſue poſt mortem ipſius I. quam in dominico ſuo ut de feodo die quo oviit, 
& ei terras & tenementa ilia reddidimus: Et ideo tibi præcipimus quod ac- 
cepta Securitate a pref. G. filio W. de rationabili Relevio ſuo nobis ſol- 
vend ad Scaccarium noſir”, eidem G. filis W. de S. de omnibus terris & tene- 
mentis predict“ cum pertin', & que predift? W. de S. pater ſuus tenuit 
tam per Legem Angl' poſt mortem predict I. quond' uxoris ſue, quam in 
dominico ſuo ut de * in Ball” tua die quo oiit, & que poſt mortem ipſius 
W. de S. capta ſunt in manum noſtram, Seiſinam habere fac”, ſalvo jure 
cujuſlibet. Teſte, c. 

And if the King's Tenant dieth, and after his Death his Wife be en- , h. 62 
dowed, then after the Death of the Tenant in Dower, the Lands which Stamf. Pra- 
ſhe held in Dower ſhall be ſeiſed into the King's Hands, ahd the Heir rog. 13. a. 
ſhall ſue Livery of them; and the Writ ſhall be ſuch: 


Writ of Livery after the Death of the Tenant in 


| Dower. 


B RE X dilecto fibi T. de S. Eſchaetori ſuo in Com Ebor', ſalutem. Scias CL 
quod cepimus Homagium & Fidelitatem dilecti & fidelis noſtri R. Ba- 
ron” de F. nobis pro omnibus terris & tenementis que A. gue fuit uxor R. de 
N. quondam uxor R. nuper Baronis de F. poſt mortem præ diet R. unper Ba- 
routs de F. primi viri ipſius A. avi ipſius R. nunc Baronis de F. de nobis te- 
e e e 2 f nuit 
* 


(a) A. takes B. to Wife, to whom Lands very, and after Iſſue had, 4. ſues Livery. 
in Capite deſcend, and ſhe dies before Li- Ther 229. 


| 
| 
| 
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Stamf. Pre- 
og · I 3+ a, 


Writ of Livery after the Death of the Tenant, &c. 


nuit in capite die quo obiit, debit”, & ei terras & tenementa illa cum pertin 
reddidimus: Et ideo tibi præcipimus, quod accepta Securitate a pref. R. 
nunc Baron? de F. de rationabili Relevio nobis ſolvend ad Scaccarium no- 
ferum, eidem R. nunc Baroni de F. de omnibus terris & tenementis prædict 
cum pertin” que præ ſat A. ten in dotem poſt mortem pred R. viri ſui, avi 
præd nunc Baron', de hereditate pred” in Ball tua die quo obiit, & que 
poſt mortem pred” A. accept ſunt in manum noſtram, plenam Seiſinam habere 
fac, ſalvo jure cujuſlibet. Teſte, Ec. 

And by that it appeareth, that Tenant in Dower who is endowed in 
the Chancery, Ec. of Lands holden of the King in Capite, or of other 
Lands which are in the King' Hands by the Death of his 'Tenant, that 
ſhe ſhall hold them of the King, and the Heir ſhall have Livery of 
thoſe Lands after her Death ; yet it ſeemeth that the Reverſion of thoſe 
Lands which ſhe holdeth in Dower remaineth not in the King, but in 
the Heir; and if ſhe commit Waſte, the Heir ſhall puniſh the Waſte. 

There is another Form of Writ of Livery, after the Death of the 
King's Tenant, who holdeth Parcel in Fee, or Parcel in Tail, or for 
Life, thus : | | 


Writ of Livery after the Death of Tenant in Tail and 


[259.] 


Tenant for Life. 


E X dilect, &c. Eſchaetori ſuo in Com Salop' & March Walliæ ei- 
dem Com adjacent”, ſalutem. Rua cepimus Homag & Fidelitat” di- 
letti & fidelis noftri I. de B. filii & hæered I. de B. ſenioris, de omnibus 
terris & tenementis cum pertin que idem I. tenuit de nobis in capite, tam it 
feodo quam ad termin vitæ, die quo obiit, & que poſt mort” dicti I. patris 
dicto I. filio pertiu', deſcendere, vel cid” I. filio & S. ux ejus & hæred' de 
corpor ſuis exeuntibus debeat aliqualit* reman, & ei terras & tenementa illa 
reddidimns : Ideo tibi precipimus, quod accepta Securitate a pref. I. de rati- 
onabili Relevio ſuo nobis ſolvend ad Scaccar' noftrum, eidem I. filio de omni- 
bus terris & tenement” præd cum pertin', & de quibus præd 1. pater ſus 
uit ſeifi in dominico ſuo ut de ſeodo talliato, quorum Reverſio ad did“ 1. 
filium pertinet, in Balliva tua die quo obiit, & que per mort ejuſd' patris 
ſui capta ſunt in manum noſtram, plenam Seiſinam habere facias, ſalvo jure 


cujuſlibet. Teſte, c. 


And if Tenant in Tail holdeth of the King in Capite, and dieth, the 
Heir then of full Age, he ſhall have ſuch Writ of Livery. 


Writ 


Writ of Livery for the Heir in Tail. 


A E X, Sc. Scias quod cepimus Homag & Fidelitat dilet? nobis W. Ec. 
fili & beredis W. de B. defuntti, de omnibus terris & tenementis que 
præd W. pater ſuus ſibi & har” ſuis de corp” ſuo exeunt', ex dono, & con- 
ceſſione W. de S, per Finem inde in Cur” noſtra de licent” noftra levat de nobis 
in capite die obitus ſui tenuit, & terras & tenementa illa ei reddidimus : Et 
ideo tibi præcipimus, quod accepta Securitate a prefat' W. Ec. + 
And if the King's Tenant holdeth by Petit Serjeanty, and dieth, and 
his Heir be within Age of eighteen Years, then he ſhall have a Writ to 
have Seiſin of the Lands, thus: 


Writ of Livery for Lands by Petit Serjeanty. 


B E X dilecto, Ec. Eſchaet” ſuo in Com* Suff. ſalutem. Quia accepim 
per Inqui ſition quam per te fieri fecimus, quod T. P. defunftns tenuit 
in dominico ſuo ut de feodo die quo obiit decem meſuag', centum acr terre, 
quadraginta acr* prati, & decem acr paſture, tiginta acr more, ac viginti 
ſolid' reddit” cum pertin', in W. in Com” pred', de nobis in Capite, per ſer- 
vitium vigiuti ſolid nob' ad Manerium de L. annuatim ſolvend pro omni 
ſervitio, & quod non tenuit aliqua alia terr' ſeu tenementa in dominico ſuo ut 
de ſeodo de nobis, nec de aliis, in Com” pred” die quo obiit, & quod W. filius 
pred T. 1 beres ejuſd* T. propinquior & ætatis decem & ofto annor” E 
amplius; Tibi præcipimus, quod capta Fidelitate ipſius W. juxta form” cujuſd' 
ſchedule pra ſentibus intercluſe, & accepta Securitate ab eod* W. de rationa- 
bili Relevio ſuo nobis ſolvend' ad Scaccar' noftrum, eid' W. de meſuag*, ter- 
ra, pratis, mora & redditu pred” cum pertin', que per mort” præd' T. capta 
fond „ og noſtram, plenam Seiſinam babere fac', ſalvo jure cujuſlibet. 

eſte, c. 

And thereby it appeareth that the Heir in Socage ſhall not have Li- 
very cum exitibus, &c. if he paſs the Age of fourteen Years ; but within 
the Age of fourteen Years he ſhall have Livery cum exitibus, Ec. and 
the ſame is holden for a Difference at this Day. 

TC The King's Tenant hath Iſſue a Son D. e B. and two Daughters, 

and dieth; and the ſaid D. de B. hath Livery, and afterwards hath Iſſue 
a Son H. de B. and dieth, the ſaid H. being in Ward to the King for his 
Nonage, and afterwards one Siſter hath Iſſue a Son and dieth, and after- 
wards H. dieth being in Ward to the King, and his Aunt and the Son 
of the other Siſter, being of full Age, ſue to have Livery: Now they 
ought to have a Writ directed to the Eſcheator, by which it ſhall be 
commanded to the Eſcheator to make Livery to them, and to make 


| Partition 
4 
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Partition between them of thoſe Lands which are in the King's Hands, 
ſo as each Coparcener ſhall have Part of the Lands which are holden of 


8 b. the King in Capite; and 15 Writ ſhall be ſuch: 


Writ of Livery for the Aunt and Niece to make 
Partition. 


E A dilecto ſibi A. de H. Eſchaet' ſuo in Com', Sc. ſalutem. Scias 

quod cepimus Homagium i Fidelitat' tam de D. de B. filio A. de B. 

unius ſoror D. de B. quam de T. de B. alter ſoror præd D. de B. conſan- 

guin & hæred H. de B. flii & ber predict D. de B. defunct', qu de nobis 

tenuit in Capite, nobis, pro omnibus terris & tenem que pred D. de B. te- 

nuit in capite, que per mort pred D. de B. & ratione minoris ætatis H. 

1 flii & ber 2 D. de B. qui quidem H. dum infra ætat & in cuſtod no- 
| | fra fuit Diem clauſit extremum, ad manis noſtras devener', debita, & eiſd 
1 D. de B. & T. ter & tenement” pred” reddidimus ; & ideo tibi præ cipimus, 
| quod accepta Securitate a pref. D. de B. & T. de rationalibus Releviis ſus 
nobis ſolvend ad Scaccar' noſtrum, fattaque legal: partitione omnium terrarum 
& tenemen” cum pertin” in Balliva tua, quite per mort* prædict' D. de B. & 
ratione minoris ætatis prædict' H. ad manus noſtras devener, & in manu no- 
fra adbuc exiſtunt, juxta Extent” inde factam, vel aliam fi neceſſe fuerit 
iterato faciend, in duas partes æqual in preſent” pra dict D. de B. & . 
vel Attorn' ſuorum in hac parte premuniendor', fi intereſſe voluerint, eiſd 
D. de B. & T. de partibus ſuis, ipſis inde juxta partition il ſecundum 
Legem & conſuetud' regni noſiri Angl' contingent”, plenam Sei ſinan hab ere 
fac, ſalvo jure cujuſlib*®. Proviſo ſemper, quod nterg; pred” D. de B. & T. 


[260.] 


beat, & tenens noſter exiſtat cum pertiu' ill, Ec. Teſte, Oe. 


Tail, and die, and have Ifſue two Sons, and the younger Son is found 
Stamf. Pre- Heir by Virtue of a Writ of Diem clauſfit extremum, and of full Age, 
rog-18& 52. and the King maketh Livery unto him of the Manor, and afterwards 
by another Office found by Commiſſion, Sc. it is found that the elder 
Brother is Son and Heir, Ec. then upon the laſt Office found, the King 
ſhall ſend a Scire facias directed to the Sheriff, ro warn him to ſhew 
| why the Manor ſhall not be reſeiſed into the King's Hand, and he to 
| anſwer the Profits received in the mean Time. And if the Sheriff do 
return the Writ ſeryed, and that the Party is warned and doth not ap- 
pear; then the King ſhall reſeiſe the Lands, and ſhall make Livery of 


that Manor unto the elder Brother ; and the Writ by which the Service 
ſhal] be made ſhall be ſuch: | 


| | 8 


partem tert & tenem que de nobis tenent in capite, & purpartem ſuain ba» 


And if a Man and his Wife hold a Manor of the King i Capite in n 


(a) Writ of Livery, and to make void a Livery made 
before. 


R X dilefo ſibi, Oc. Eſchaetori ſuo in Com, Sc. Cum nos ntper, Stamf. 52. 
comperto per Inquiſition” H. de 8. Eſchaetoris noſtri in Com” pred ad 
mandatum noftrum captam, & in Cancel” noſtram retornatam, quod I. filius 
H. B. defun4i, & T. uxor* ejus, que pref I. quondam virum ſuum ſuper- 
vixit, ſimilit” defunctꝰ tennerunt diebus quibus obterunt in feodo talliat” ſibi 
& ber ſuis de corporibus ſuis exeuntibus Manerinm de I. cum pertin in 
Com* præd de nobis in capite per ſervitium milit', & quod T. filins pred? 
I. & T. tunc ſuit propinquior her eorund I. & T. & plene ætatis, cepimus 
Homagium & Fidelitat ipſius T. nobis pro Man' pred” debita, & ei Man 
illud cum pert in' reddidimus, illudque ſibi mandaverimus liberari, ſicut per 
iuſpectiuuem Rotulorum Cancellarie noſtræ plene liquet ; ac poſtmodum ſuppli- 
cant” nobis H. B. filio & bæ red eorund I. & T. ut cum per quandam aliam 
poſteriorem Inquiſitionem, per pref. Eſchaet” de mandat” noſiro captam, & 
in Cancel” noſtram retornatam, fit compertum, quod prædid' I. & T. te- 
nuerunt diebus quibus obierunt in feodo talliato ſibi & hered ſuis de corpori- 
bus ſuis exeuntibus, præd' Manerium cum pertin” de nobis in capite per ſervi- 
tium militare in forma prædict', & predic H. filins predict“ 1. & T. etatis 
quadraginta & ſex annorum, eſt frater ſenior cjuſdem T. & beres eorundem 
I. & T. propinquior, abſque hos quod predict T. eft beres corundem 
I. & T. propinquior, prout per dictam primam Inguiſitionem ſupponit*, 
velimus Mau predi cum pertin in mantis noſtras reſumi, & eidem H. ut 
fratri ſeniori prædict' T. & propinquiori her” eorundem I. & T. liberari ju- 
lere; ac nos volentes in bac parte fieri qrod eſt juſtum preceperimus per 
Breu noftr” Vicecom' noſtr” Com? pred quod ſcire faceret præſat' T. quod eſſet 
cor” nobis in Cancellar” naſtra in cclavis &. Hillarii proxim' præterit', ub i- 
unque tunc foret, ad oſtendend fi quid pro ſe haberet aut dicere ſciret, quare 
Mam præd' cum pertinen', una cum exitibus inde per ipſum perceptis, in 
man'm noftram reſumi, & idem Man' pref. H. ut fratri "ore ejuſdem T. 
flio propinquiori hær' eorund” I. & T. liberari, & nobis de exitibus præd' per 
pref. T. ſic percept* reſpond” non deberet, & ad faciend' ulterius & recipiend 
quod Cur' noſtra conſideraverit in hac parte; ac prædi“ Vicecow nobis retor- 
uaverit, quod ſcire fecit præ ſat' T. qucd eſſet coram nobis in Cane noſtra ad 
diem prædict, ubicuuque tunc foret, ad oſtend quod Breve noſt preditt” 
reguirebat, ad quem diem pred T. in Canc predict ſolemniter vicat' nom 
comparuit, per quod conſiderat” fuit quod Manerium prædi “ cum pertin” una 
cum exitibus inde per preditt” T. percept', in manum noſtram reſumat', & 
os de exitibus eiſd' reſpondeatur, didtumgue Maner pref. H. liberet” ; c- 
P1in 4s 
(a) And note; For Revocation of a under Ape. Ret. Parl. 41 E. 2. M. 2. the 


Livery made on a falſe Inquiſition, es Caſe of Wm. de Seftran. 5 
daling the Heir of full Age, when he was | 


Writ of Livery and Partition, &c. 


pimus Homagium & Fidelit' ejuſd H. nobis pro Manerio prædict) cum pertin 
debita, & ei Maner illud cum pertin” reddidimus : Tibi precipimus, quod re- 
ſumpto in manum noſtram Manerio præd cum pertin in Balliva tua, una 
cum exitibus pred & accepta Securit” a prafat' H. de rationabili Relevio ſug 
nobis ſolvend ad Scace noſtr, eid H. de Manerio præd' cum pertin* plenam 
Seiſin* fine dilatione haber facias, juxta conſider” pred ; ſalvo jure cujuſlibet, 
& ſalvis nobis exitibus de Maner pred a tempore mortis præd T. ſic per- 
cept”. Teſte, Oc. 


— — — << noe e Ap 
: 


Writ of Livery and Partition which ſhall iſſue out of 
the Chancery unto the Eſcheator upon Partition there 
= nade. 


l HE Writ which ſhall be directed to the Eſcheator to deliver Seiſin 3 
| of Lands unto one Coparcener, or divers, where any of them are 
| within Age, and in Ward, is made in ſeveral Manners. One Manner 
of Writ is, when one Coparcener is of full Age, and the other Copar- 
cener is within Age, and in the Cuſtody of P. to whom the King hath 
committed the Wardſhip; then by the Aſſent of the King's Committee 
the Partition may be made in the Chancery during the Nonage of the 
rs in Ward; and then the Writ directed to the Eſcheator ſhall be 
ſuch: | 
{261.) Rex dilecto ſibi I. de W. Eſchaet” ſuo in Com Som' & Dorf. ſaluten. 
Sciatis quod ex aſſenſu P. &c. Cuſtod' T. de M. filie A. units ſororum T. 
de B. defuncti, qui de nobis tenuit in capite, infra ætatem & in cuſtodia no- 
tra exiſtent”, conſauguin E umius her, cui una propars, & C. ſororis, & 
alterius her” pr d' T. de B. plenæ ætatis exiſtent', cui altera propars tau 
ſerrarum & tenementor', que Margeria, que fuit uxor T. de B. ſenior ſimi 
lit deſunctè, teuuit in dotem, ſeu alias ad terminum vitæ ſug hereditat 
pred” T. de M. & C. die quo obiit pertinent; aſgnavimus pref. C. maneria, 
ter & tenementa ſubſcripta, viz. manerium, c. habend' in propartem ip- 
ſins C. ipſam de omnibus maneriis, terris & tenementis predid”. ſecundum 
Legem & conf. regni noſtri contingent”, & eidem C. cujus Homagium & Fi- 
Aglitatem cepimus, & propartem ſuam prædid reddidimus: Et ideo tibi pra- 
ipimus, go accepta Securitate de pref. C. de rationabili Relevio ſuo nobis 
ſolvend ad Scaccarium noftrum, erde C. prædid' mauer, Ec. cum pertin 
ſais in Halliva tua liberes, habend' in propart” ſua prædict'; ſalvo jure cu- 
Jjuſlibet, &c. | 
If the King's Tenant hath Iſſue R. N his Son, and Alice his Daugh- , 
ter, and dieth, and afterwards R. N hath Iſſue a Son F. and two Daugh- 
ters H. and C afterwards R. N. dieth ſeiſed, E being within Age, and 
afterwards 7. dieth ſeiſed in Ward to the King within Age; and aſter 
luis Death it is found by Virtue of an Office by Writ, that E. and C. are 


his 
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his Siſters and next Heirs, and of full Age; and afterwards by another 
Office it is found by Commiſſion, Oc. that M. Son of the ſaid Alice, 
one of the Siſters of the ſaid R. N. and F. another Siſter of the ſaid 
R. N Father of the ſaid F was Couſin and next Heir to the ſaid E 
and of full Age; upon which the Siſters of the {aid F. came into the 
Chancery, and had a Sc:re facias againſt the ſaid M. Son of the ſaid 
Alice, and the ſaid F. Ec. to ſhew wherefore they ſhould not have Li- 
very of the Lands as Heirs, &c. And that Writ of Sire facias was 
made returnable the Monday, which was the ſecond Week of Lent ; by 
which it appeareth, that the Writs which ſhall be ſued in Chancery, may | 
be returned there in the Vacation 'T ime, out of Ferm; and upon the Re- | 
turn of that Scire facias, the ſaid M. came and granted that he was not | 
Heir, 6c. whereupon the two Daughters E. and C. had Writ of Livery -Þ 
directed to the Eſcheator; reciting all the Matter, and reciting in the if 
Writ, that the King had reſpited their Homage until a certain Day, i 
commanding the Eſcheator that he make Partition betwixt them, and li 


that he aſſigu to each of them a Part of the Land which is holden of 
the King in Che; which Writ ſhall be returned and enrolled in the 
Chancery; the which Writ is in the Regiſter, fc. 316. | 


Partition and Livery after the Death of Tenant by the 
Curteſy. 


B F* it be found by Office by Virtue of a Writ, that B. held the Manor 
of B. by the Curteſy of England, in the Right of E. who was his 
Wife, which Manor is holden of P. by Knight's Service; and it be far- 
ther found by the ſaid Office, that B. is dead, and M. and A. are his 
next Couſins and Heirs, and one of them is within Age, and the other 
of full Age: Then he who is of full Age, ſhall have a Writ of Livery to 
the Eſcheator, that he take Security for the Payment of his Relief, 
and that he make Partition betwixt the two Heirs, viz. M. and A. in 
the Preſence of him who is of full Age, and in the Preſence of the 
Prochein amies of him who is within Age, and that he deliver Seiſin of 
his Part to him who is of full Age, and that he retain in the King's 
Hand the Part of the other Siſter. Which Writ ſhall be returned and 
enrolled in the Chancery, and that Writ appeareth in the Regiſter, 
fol. 317. | 
And the like Writ is in the Regiſter, where the King's Tenant dieth, 


_ of his Daughters within Age, and the other of full Age in the ſame 
vlio 317, | 


Ffff (a) Partition 1 


Ant. 256. D. 
: King's Hand, /c. the Prochein amies of the Heir within Age ſhall have 


0262. 


Stamf. pr. 
55, 


(a) Partition and Livery for Lands in Hocage. 


F A Man holdeth Lands of G. in Socage, as of his Manor of B. C 
which G. and the Manor is in the Ward of the King for the Nonage 
of G. and alſo he holdeth other Lands of other Lords by other Ser- 
vices, and dieth, and hath Iſſue two Daughters, whereof one is within 
Age, and the other of full Age; they ſhall have Livery out of the 


Livery cum exitibus, and the other Daughter ſhall have Livery ſine exiti- 
bus, and a ſpecial Writ ſhall be directed unto the Eſcheator in that 
Caſe, reciting the whole Matter, and how that the King hath taken 


Fealty of her who is of full Age, and delivered to her her Part, com- 


manding the Eſcheator by the Writ, that he take Security of her of full 
Age for her Relief, and that he make Partition betwixt the Daughters 
of the Socage Land ; and that he deliver the Part of the younger unto 
her Prochein amies, with the Iſſues and Profits of that Part * the 
Death of the Anceſtor; and that he intermeddle not with the Lands 
holden of the other Lords; which ſee in the Regiſter, fol. 318. 

If the King's Tenant hath Ifſue three Daughters, and he giveth Part A 
of his Lands unto one of his Daughters in Frank-marriage, and one of 
the other two Daughters hath Ifſue within Age and dieth, and after- 
wards the Tenant in Frank-marriage dieth, his Heir of full Age, and 
then the King's Tenant dieth, and then by Office virtute Brevis it is 
found, that the Daughter of the King's Tenant, and the Iſſue of the 


two Daughters are Heirs to the King's Tenant, and that the Iſſue of 


one of the Daughters is within Age; and afterwards by another Office 
it is found, that the King's Tenant gave Part of his Lands to one of 


his Daughters in Frank-marriage, for which upon that Office found, the 


other Daughter, and the Iſſue of the ſecond Daughter, who is within 
Age, have a Scire facias againſt the Iſſue of the Daughter who was ad- 
vanced in Frank-marriage, to ſhew at a certain Day in the Chancery 
wherefore the Lands, of which the King's Tenant died ſeiſed, &c. 
ſhould not be delivered to them as Heirs only unto the King's Tenant ; 
and if the Iſſue of her who was advanced in Frank-marriage, being 
warned by the Scire facias, and ſo returned warned by the Sheriff, 
maketh Default, or cannot ſhew Matter ſufficient to maintain her 'Title ; 
then thereupon a Writ of Livery ſhall be awarded to the Eſcheator, re- 
hearſing how that the King hath taken Homage and Fealty of the eldeſt 
Daughter, and that he hath rendred to her her Part, commanding the 


Eſcheator, 


(a) See a Partition repealed by Award See 42 A 22, The Caſe of the Earl of 
of the King's Council on Examination of Pembroke. 


the Eſcheator, without making the Parce- 
ners Par ties. 2) E. 3. 83. 4 


1 


— 
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Eſclieator, that he take Security of the eldeſt Siſter to pay her Relief | 
nto the Exchequer, and that he make Partition in two equal Parts in | 
the Preſence of the Parties, if they will come, and that he deliver Sei- 
ſin to the Siſter of full Age of her Part, and that he retain the other 
Part in the King's Hands for the Nonage of the Daughter of the other 
Siſter. See the Writ thereof in the Regiſter, fol. 320. ] | 

B If A. holdeth a Parcel of Lands in Socage of B. which B. is in Ward 
to the King, and alſo the ſaid A. holdeth another Parcel of Lands of 
C. in Socage, who is alſo in Ward to the King for Nonage, and alſo 
the ſaid B. holdeth other Lands of ſeveral other Lords by other Servi- 
ces, and afterwards the ſaid A. hath Iſſue ſeven Daughters, and after- 
wards one of the Daughters hath Ifſue within Age and dieth, and then 
A. dieth, and all that Matter be found by Office, then upon that Of- 
fice returned, they ſhall have a Writ to the Eſcheator, commanding 
him that he take Fealty of the ſix Daughters for their Parts, and for 
their Reliefs to be paid in the Exchequer, and that he make Partition of 
all the Lands into ſeven Parts in the Preſence of the Parties, if they 
will be there, and that he deliver full Seiſin to the fix Siſters of their 
Parts, and that he keep in the King's Hands the Part of her who is 
within Age, until the King otherwiſe command him ; and that he de- 
liver the Lands and Tenements which are holden of the other Lords, 
which are _ for the Part of her within Age, unto the Prochein 
amie of the Infant to whom the Inhertiance cannot deſcend, and that 
he deliver the Iſſue and Profits of the Lands holden of other Lords, 
than of thoſe Lords who are in the Cuſtody of the King, to thoſe who 
of Right ought to have them. And after that this Writ is awarded to 
the Eſchcator, if the Eſcheator be removed after that he hath made the 
Partition according to the Writ, and before the Return of the Writ, oY 
then the Siſters may ſue forth a new Writ to the new Eſcheator, reci- 
ting the whole Matter, and how the Eſcheator was removed before he 
had executed the Command unto him, commanding the new Eſcheator, 
that if the Partition be not made, that he do all ſuch Things as 
the other Eſcheator ought to have done, and retain in the King's 
Hands, Sc. | 

C And then if the new Eſcheator upon that new Writ, return unto the 
King in Chancery, that by Virtue of the ſaid Writ he hath made Par- 
tition of ſeven Parts of thoſe Lands, and that he hath retained in the 
King's Hands, the Part of her who is within Age, and that he hath de- 
livered unto three of the Siſters their Parts, and that the other three 
Siſters did not come to take their Parts, ſo that they remain in the 
King's Hands, upon ſuch Return the ſaid three Siſters may come into 
the Chancery, and pray to have a Writ unto the Eſcheator, with the 
Tranſcript of the Partition to be incloſed therein, commanding him to Wt 
take Security of them for their Reliefs, Ec. and that he deliver to them 1 if 
their Parts appertaining unto them, according to the Partition made, | l 
retaining in the King's Hands the Part of her who is within Age, until | 
ne command to the contrary, and that he return the Writ, and 1 
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he hath done upon the ſame, under his Seal, fully and openly with- 
out Delay. See the Writ thereof in the Regiſter, 319. 
And it appeareth by the Regiſter, that if the King's Tenant hath II- 


' fue two Daughters, and one be within Age, and the other of full Age, 


and dieth, that ſhe who is of full Age may ſue unto the King to have 
the Cuſtody of her Siſter's. Part during her Nonage, and to ſue Livery 
of the other Moiety : And thereupon ſhe ſhall have a ſpecial Writ unto 
the Eſcheator, rehearſing how the King hath taken her Homage, and 
hath aſſigned unto her the Moiety of the Lands, Ec. which appertained 
unto her for her Part, and that he hath committed the Cuſtody of the 
other Part unto her, during the Nonage of the Heir the other Copar- 
cener, commanding the Eſcheator by the Writ, that he take Security 
of her to pay her Relief into the Exchequer, and that he deliver Sci- 
fin of the Moiety unto the Heir of full Age, until the full Age of the 
other Coparcener within Age, with the Iflues and Profits of the other 
Moiety from the Death of the Anceſtor. And thereby it appeareth, 
that when the other Coparcener within Age cometh of full Age, 
they both ſhall ſue forth a new Livery jointly. See the Regiſter, 
ol. 320. . | 
4 And it appeareth by the Regiſter, that if a Man hath Lands in A 
Londin in Fee, and hath Iſſue two Daughters, and leaſeth the Lands 
for Life, and dieth, and afterwards the 'Tenant for Life dieth, the 
Daughters of full Age, and all the ſame be found by Office; the two 
Daughters ſhall ſue forth a Writ of Livery for thoſe Lands, becauſe 
they are holden of the King in Burgage, and the Writ ſhall be directed 
to the Eſcheator, commanding him to make Partition of thoſe Lands 
betwixt the Daughters. And if one Daughter be indebted to the King, 
then by the ſame Writ he ſhall command the Eſcheator, that he retain 
the Part of her who is indebted in the King's Hands, until he hath o— 
ther Command, and that he deliver the other Part unto the other 
Daughter: Reciting the ſame Writ, that he hath taken Homage 
and Fealty of the other Daughter: And moreover, by the fame Writ 
the Eſcheator ſhall be demanded, that he rake Security of the other 
Daughter for the Relief of that Coparcener, if any be due, Ec. 
and that he return the whole Matter into the Chancery under his 
Seal, c. 

And if the King's Tenant who holdeth of him % Capite in Fee dieth, B 
and hath Iflue three Daughters, his Heirs of full Age, and another Wo- 
man who holdeth in Dower other Lands for Ferm of her Life of the 
Aſſignment of her Husband, which Lands are alſo holden of the King 
in Capite, dieth, and the Reverſion of thoſe Lands are the Inheritance of 
the ſaid Daughters; they ſhall have one Writ of Livery unto the Eſ- 
cheator for all thoſe Lands, reciting the whole Matter, and how. that 
he hath taken their Homage and Fealty, or that he hath reſpited the 
fame till a certain Day, Ce. and that he render ro them their Parts, 
commanding the Eſcheator, that he take Security of them for to pay 
their Reliefs, c. and that he make cqual Partition between them in 
their Preſence, if they will appear, and that he give full Sciſin to 2 
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of them of their Parts; with ſuch a Proviſion, that each of them ſhall- 
have Part of that Rent which is ſo holden of the King in Capite for 
her Part, ſo that each of them be Tenant to the King, Sc. And it 
appeareth by that Writ, that a Rent may be holden of the King | | 
by Knight's Service in Capite, as well as Lands. See the Regiſter, 


fol. 318. 


Writ de Dote aſſignanda. 


C 1 Writ de Dote aſſignanda lieth where it is found by Office, that Ant. 274. 
the King's Tenant was ſeiſed of Tenements in Fee or in Fee-tail 
the Day he died, Ec. and held of the King i Capite ; then the Wife 
may and ought to come into the Chancery, and there make Oath that 
ſhe will not marry without the King's Licence: And thereupon the King 
may aſſign her Dower in the Chancery of thoſe Manors and Lands, (a) 
and thereupon ſhe ſhall have a Writ unto the Eſcheator where the Lands 
are, which ſhall be ſuch: 
Rex Eſchaetori ſuo in Cm B. ſalutem. Sciatis quod de terris & teue- 
mentis que fuer” N. defuntti, qui de nobis tenuit in capite, & que occaſione 
mortis ejuſdem N. capt” ſunt in manum noftram, aſſignavimus I. que fuit 
uxor pred” N. tertiam partem Maner” de T. & C. in Cow T. cum per- 
tinent, necuon iii. partem purpart' que fuit ipſius N. Cur' lilertatis Howoris 
Winton” & o1/. frauci pleg. in ditto Com' T. habend in Detem ſuam de 
Maneriis & purparte predict” ſecundum Legem & conf. regni noſtri Angliæ | 
contingent” ; necnon de aſſenſu Edwardi Principis Walliæ, filiz noftri cha- | 
riſſimi, cuſtod' Manor” de R. in Com Buck', qu ad J. li. & Maner de | 
N. cum pertinent” in dio Com B. que ad x. li. extendunt per annumy ſi- 
cut per Extentas inde de mandato noſtro fat, & in Canc* noſtram return, 
ef? compert', aſſignavimns pref. I. dict Maner” de N. cum pertinent” pro dote 
ſua ditfornm Maner de R. & N. habend' in forma præd'. Et ideo tibi 
precipim!s, quod eidem I. ditum Maner de N. cum pertinent” Lberes a- 
bend in dotem ſuam, ſicut pred eſt. Teſte, Oc. : 
D And when the Wife hath made her Oath in the Chancery, ſhe may 
have a Writ of Date aſſienanda to the Eſcheator, to aſſign her Dower ; 
and the Writ ſhall recite, that ſhe hath made her Oath in the Chan- 
cery, Sc. But the Uſe is to make the Aſſignment of the Dower in 
the Chancery, and to award a Writ unto the Eſcheator, to deliver the 
Lands aſſigned unto her; and although the (b) King doth commit the 
Cuſtody of the Land unto another, yet the King may aſſign Dower un- 
to the Wife in Chancery, and ſhe ſhall have a Writ unto the Eſchea- 
| tor 
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(a) See Rot. Fininm, 1 E. 1. M. 21. a tingent” ſecundum Lecem & conſurtudinem ſibl 
Command to the Eſcheator to ſeiſe all the fecerit aſſionart. Et Rot. Clauſ. 2 E. 1. XI. 
Lands Khercof A. was {eited, ac eam quod 15. accordant. 

\lavoeria g fruit uxor tri. d A. (20 Aer de (b) See Kelway 133. it ſeems the Com- 
Terra) de Terri ** Tenementic red aſſiq- mittee cannot aſſien Dower , 2 vet en, 
var, jaciat donec Rationabilem Dotem ipſam con- if it be net good till the ter ſues his every, 
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Writ de Dote aſignanda. 
tor to deliver unto her that Dower, as appeareth by the Regiſter. And 
the Writ ſhall be ſuch: | | 


Rex Eſchaetori, &c. ſalutem. Cum inter cater” terras & tenement” I. 
que fuit uxor N. defuncti, qui de nobis tenuit in capite, per nos de terris & 
tenement” que fuer præd N. in dotem afſignat, aſſignaverimus eidem 1. 
partem Mauer de Grouby cum pertinent” in Com” pred”, necnon tertiam par- 


tem purpartis que fuit ipſius N. Cur libertatis Honoris W. E viſum franci 


plegii in eodem Com', habend* in dotem in forma predi# : Tibi precipimus, 
quod eidem I. cujus ſacrament” quod ſe non maritabit ſine licentia noſtra re- 
cepimus, dictas tertias partes in Balliva tua, in preſentia cuſtod* eorunden 
Maner', & tertie partis, per vos inde premuniend', fi intereſſe voluerit, 
vel attornati ſui in hac parte, afſignar & liberari fac, habend in dotem fi- 
cut predifF eſt; & cum Aſſignationem illam, &c. Teſte, Oc. And if 
the Wife after the Death of the Husband doth come into the Chan- 
cery, and prayeth her Dower there ; the King may grant a Writ unto 
the Eſcheator,, commanding him to take Security of the Wife, that ſhe 
do not marry her ſelf, and that the Eſcheator do aſſign Dower unto her. 
And the Writ ſhall be ſuch : | 

Rex Eſchaetori, &c. Precipimus tibi quod, capto ſacramento M. que 
fuit uxor W. defuncti, qui de nobis tenuit in capite, quod ſe non maritabit 
ſine licentia noftra, eidem rationabil” dotem ſuam, ipſam de omnibus terris & 
tenem que pred” W. quondam vir ſuus tenuit in dominico ſuo ut de feodo in 
Balliva tua die quo obiit, & que per mortem præd W. capta fuer in man 
noſtram, & in manu noſtra ſic exiſtunt, ſecundum Legem & conſ. regni noſtri 
Angliæ contingent”, per Extent” inde fact“ vel aliam fi neceſſe fuer" iterats 
faciend' in præſentia B. per te inde pramuniend', fi intereſſe voluerit, aſſign 
fac, & cum Aſſignation' ill ſic feceris, cam ſub ſigillo tuo diſtinfle & a- 
perte mittas, ut cam in rotulis Cane? noſtre, prout moris eſt, irrotul“ facia- 
mus. Teſte, Ec. | 

And if a Man dieth ſeiſed of Lands which are holden by Knight's A 
Service, of any Manor, or otherwiſe, as in any Abbey, Biſhoprick or 
Priory, or ſuch as are in the King's Hands dy Reaſon of the Vacancy 
of the Abbey or Biſhoprick, Ec. then if the Wife will have Dower, ſhe 
ought to ſue in the Chancery, to have ſuch Writ directed unto the 
Eſcheator, to aſſign her Dower ; but there the Wife ſhall not make 
Oath, that ſhe ſhall not marry without the King's Licence, as appeareth 
by the Writ ; which is ſuch : | 

Rex, &c. Precipimns tibi quod A. que fuit uxor B. defundi qui de Al- 
bate de Burgo S. Petri nuper vacantis, & in manu noſtra exiſtent”, tent 
per ſervitium militare rationabil* dotem ſuam de omnibus terris & tene- 
ment”, Ec. que pred” B. vir ſuns teuuit de Abbatia pred in Balliva tua 
die quo obiit, & qua poſt mortem ipſius B. in manu noſtra exiſtuut, Ec. 
(ut ſupra. ) | 

And the like Writ may be ſued by the Wife for Lands, which her yg 
Husband held by Knight's Service of the Manor of him, who is in the 
Ward to the King ; by Reaſon of his Nonage ; but there ſhe ſhall not 


make Oath, that ſhe will not marry her ſelf, no more than in rhe 
Caſe before. 


And 
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And the King may aſſign Lands in Dower in the Chancery, rendring 
Rent yearly to the King, Oc. becauſe the Lands do exceed the very 
Value of the third Part of all the Tenements whereof ſhe ought to 
have Dower. And then upon that Aſſignment made in Chancery ſhe 
ſhall have and ſue ſuch Writ to the Eſcheator. ; [1 

Rex Eſchaet', &c. Sciatis quod de terris & tenementis que fuerunt E. | 
de B. defuncti, qui de nobis tenuit in capite, & que occaſione mortis ejuſ- 4 
dem E. capta ſunt in manum noſtram, afſignavimus M. gue fuit uxor præ- 5 
di E. Maneria ſubſcripta, videlicet, Maneria de B. & C. Sc. cum per- 
tin” in Comitatu tuo, que ad centum libras extenduntur per Annum, habend* 
in Dotem, ipſam de terris & tenement” præd ſecundum Legem & conſ. 
regui noſtri Angl' contingent”, reddend* inde nobis per annum ad Scaccar 
moftrum tantum quod excedit dotem ſupradi. Et ideo tibi præcipimus, quod 
eidem M. difta Maneria cum pertinen liberes, ei habend in dotem ſuam in 
forma prædict. Teſte, Ec. | 

And if the Wife be impotent, ſo as ſhe cannot come into the Chan- 
cery to make Oath, and to demand her Dower, then ſhe may ſue a 
ſpecial Writ directed to certain Perſons to take her Oath, and to re- 
ceive Attorney for the Wife to ſue for her Dower in the Chancery, c. 
and the Writ appeareth in the Regiſter, fol. 298. 

D And if the King make Livery unto the Heir at his full Age, ſaving 
unto the Wife her Dower to be aſſigned by the King ; then if the Wife 
will demand Dower, ſhe ought for to ſue for the ſame in the Chan- 
cery ; and if ſhe do demand her Dower there, then ſhall iſſue a ſpecial 
Writ unto the Eſcheator, that he warn the Heir for to be in Chancery 
at a certain Day, Ec. and there the Wife ſhall have the ſame Day to re- 
ceive her Dower, &c. And the Writ which ſhall iſſue againſt the 
Heir ſhall be ſuch : | 

Rex Eſchaet', &c. Cum Dominus Edwardus per Rex Ang! pater 
noſter, xx. die Januar* proxime preterito ceperit Homaginm T. de B. filit 
& hered T. de B. defuncti, de ombibus terris & tenementis que idem T. 
pater ſuns tenuit de ditto patre noſtro die quo obiit, Sc. & terras & tene- 
menta illa reddiderit eaque ſibi mandaver' liberari, ſalvo jure cujuſlibet, 
& ſalva M. que fuit nor predift T. rationabili Dote ſua, ipſam de terr 
& tenement” predi ſecundum Legem & conf. regni noſtri Angliæ con- 
tingent', & ei prout moris eſt aſſignaud', ſicut per inſpetionem Rotul 
CarcelF di patris noſtri nobis conſtat ; ac prefat' M. nobis ſupplicaverit, 
ut ei Dotem ſuam, ipſam de terr” & tenement” pradi” contingent” ſecun= 
dum Legem & conf. regni noſtri Angl', aſſignari faciamns, per quam diem 
dedimus pr ſatꝰ M. quod fit in Cane noſtra in craſtin Animarum, Ec. ubi- 
cumque, Ec. ad recipiend Dotem ſuam predict :; Tibi precipimus, quod 
ſeire fac* pref. T. quod ad diem predi? interſit Allguat' Dotis præ- 
dit, ſi ſibi viderit expedire ; & habeas ibi nomina, Sc. & loc Breve. 


59¹ 


Teſte, Cc. 


But if the King maketh Livery unto the Heir by his Writ directed 
to the Eſcheator, by which Writ he commandeth his Eſcheator to de- 
liver unto him Seiſin of all his Lands, Sc. ſalvo jure cujuſibet ; and he 
puttcth not in the Writ theſe Words, ſalv NI. que fuit uxor', Cc. ra- 


tionavtils 
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[265.) tionabili dote ſua, ipſam de tert & tenemen, Gc. contingent', & per of 
aſſguand : Then in that Caſe the Wife ought to ſue her Writ of Dow. 
ry againſt the Heir, if ſhe will demand Dower of thoſe Lands, becauſe 

the King made Livery generally of Lands by his Writ, without any 
| Reſervation of Dower to be aſſigned by him, Esc. 

And if the King make a Reſervation of Dower to be aſſigned by him x 
by his Writ of Livery which is directed to the Eſcheator, if the Wife 
never demand Dower, or if ſhe hath Dower aſſigned unto her by the 
King in Chancery; yet after the Aſſignment made by the King, the Re. 
verſion thereof is in the Heir, and he ſhall not ſue I ivery of that Re. 
verſion after the Death of the 'Tenant in Dower, becauſe the Writ of 
Livery doth not reſerve any Thing to the King, but Aſſignment of 
Dower to the Wife; but the Writ doth command the Eſcheator to de. 
liver Seiſin of all the Land, and that the Eſcheator doth, and by that 
the Livery of all the Land paſſeth from the King; and therefore it fol. 
loweth, that when the Wife is aſſigned her Power by the King in 
Chancery, that yet the Reverſion doth remain in the Heir, &c. for 
which he ſhall not ſue a new Livery of that Reverſion after the Death 
of the Tenant in Dower, Sc. Tamen quæ re of that Caſe. 

If the Land (a) And if the Wife be aſſigned Dower in the Chancery, and after- B 
aligned to ward it is ſurmiſed by the Heir, or by another for the King, that the 
arch doo han Land aſſigned to the Wife is not extended to the very Value, but that 
mall have a the Land aſſigned to her is much more in Value than it is extended at, 
Scire facias and that the Lands which remain in the King's Hands are extended to 
to reſeiſe the very Value, Ec. then the King ſhall ſend a Writ to the Eſcheator 
o. 33 to make a new Extent: And upon that Writ returned, if it be found 
new endow- that the Land aſſigned to the Wife is of greater Value, Ec. then upon 
ed, 43 AM, Return thereof a Scire facias ſhall be awarded againſt the Wife, to 
32. Br. ſhew Cauſe wherefore ſhe ſhall not be anew endowed, Oc. and if ſhe 
Dower 65. be warned, and maketh Default, it ſeemeth ſhe ſhall be new endowed 
for her Default ; or if ſhe appear, and cannot = any Thing contrary 
to that new Extent, ſhe ſhall be endowed anew, ſo as Part of the Land 
aſſigned to her, ſhall be taken from her at the King's Pleaſure ; or the 
King (b) may make a new Aſſignment of all that ſhe had in Dower, if 
he pleaſeth, and a new Writ ſhall be to the Sheriff to deliver her Seiſin 
thereof, fo newly aſſigned to her: Cure the Uſe of this Point. 
Ant. 274. And if the Wife make Oath, that ſhe will not marry her ſelf without 
the King's Licence, and is endowed upon the ſame, Cc. and after- 
wards ſhe marrieth without Licence, Cc. then the King ſhall ſend a 
Writ to the Eſcheator, that he reſeiſe all the Lands which ſhe holdeth 
in Dower, as appeareth by the Regiſter, and not all the other Ln 
Wie 


(a) So if the Wife's Dower be evided by (b) See alſo, that if Dower be aſſigned 
a Title paramount on the Record carried to the Wife within Age in Chancery, and 
into Chancery, whereby ſhe was evicted, afterward Livery is made to the Heir, ſhe 
ſhe may have a Scire facias to reſeiſe the may have a Writ of Dower of the Reb- 
Land, and to be newly endowed of the duc. 18 E. 3. 29. 
Reſidue, tho“ it be after Livery made to ; 
the Heir, 43 Af: 3a. 
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which ſhe or her Husband had in their own Right; and the Writ 
is ſuch : | 

Rex Eſchaetori, Sc. Cum A. que fuit uxor I. de B. defini, qui de 
nobis tenuit in capite, que nuper ſacramentum præſtitit corporale, quod ſe 
non maritaret ſine licentia noſtra, jam ſe W. de P. maritaverit, licentia 
noſtra ſuper hoc non obtenta ut accepimus; Nos, contemptum hujuſm* nolentes 
tranſire impunitum, necnon indennitati noſtre nolentes proſpicere in hac 
parte, tibi præcipimus, quod fi ita eſt, tunc omnia terras & tenementa quæ 
predi® W. & A. tenent in dotem ipſius A. de heredit' prædict“ I. in 
Balliva tua ſine dilatione cap* in manum noſtram, ita quod de exitibus inde 
provenientibus nobis reſpondeas ad Scaccar' noftrum, quouſque nobis de forts- 
fatura ad nos inde pertin' ſatisfa? fuer”, vel aliud inde duxerim' deiman—- 


dand'. Teſte, Oc. 


Writ de Lewari facias. 


D HE Writ of Levari facias is a Writ which ſhall iſſue out of the 
Record, and ſhall iſſue ſometimes out of the Chancery, and ſome- 
times out of other Courts where the Record is. As it a Man be 
bounden in a Recognizance in the Chancery in 20/. to be paid at the 
Feaſt of St. Michael next following, then it he do not pay the Money 
at the Day, a Levari facias ſhall be directed to the Sheriff, that he levy 
2 Sum on his Goods and Chattels: And the Form of the Writ is 
uch : 

Rex Vicecom”, Sc. Quia I. filins B. ſolviſſe debnit M. de B. xx J. in 
Feſto S. Michaelis, anno regni naſtri, Ec. ſicut (a) conſtat nobis per iu- 
ſpe q ion Rotulor” Cancel noſtræ & eas ei nondum ſolvit, ut dic“; Tibs 

pr.eciptmius, quod pri d' pecuniam de terris & catallis ipſius I. in Balliva 

tua / ms dilatione levart facias, ita quod cam habeas in CancelP noſftra in 
Craſt” Nativ' S. Johan” Bapt' prox* futur' ubicunque tunc fuer, pref. M. 
ibid liber & hoc nullatenus omittas ; & habeas ibi hoc Breve, Ec. 

F And he may have an Alias and a Pluries, Vel cauſam nobis ſignifices, 
directed to the Sheriff; and if he will not return the Writ, he ſhall 
have an Attachment againſt the Sheriff. And this Writ is given by 
the Common Law before the Stature of (a) Met. 2. which gave the 


Ggge Writ 


(a) If the Record be ſent coram Rege, Weſt. 2. Si recens fit Recognitio, do relate to 
an! there is a Writ of Scive facias to exe- the Day of making the Recogniſance, an! 
cute it, the Writ ſhall be $i wo conſtat nobis not to the Day of Payment, yet Sce 8 
ber Recegd” Qued in Cancellarix noſira Venire Co, —— contr. Ideo Quare. 21 E 3. 22. but 
fecimus. 17 E. 3. Brief 823. clearly if the Day of Payment be limit, 

(b) See accordant per Treu. 8 E. 3. 44. red by Defeaſance to be 10 Years after, 
but adjudgert conte. 4iz, That if the Year there after the 10 Years, he muſt ſue & 
be paſſed afrer the Dare of the Recog- Scive facias. (Note; The Defeaſance is out 
niance, tho" it be within the Year of the of the Record.) Vide infra 260. C. And 
Day for Pu yment, he is put to a Sire fa- Note. 16 E. 3. Scite facia; 41. 
cla. For per Sten. the Words of the St. 
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PER ———ꝙrc 23 * — 


Writ de Levari facias. 
Writ of Elegit. But this Writ ought to be ſued within the Year after 
the Day of Payment to be made by the Recogniſance ; for after the 


Year and Day of Payment to be made, if he do not ſue forth this 
Writ, then he ought to have a Writ of Debt before the Statute of 


Meſt. z. which gave the Sire facias againſt him who was ſo bounden by 


Recogniſance ; but now by that Statute he ſhall have the Writ of Sc;re 
facias, to make him come at a certain Day into the Chancery, to ſhew 
what he can ſay why he ought not to pay the Sum, &c. And if the H 
Sheriff upon the Levari facias return that he hath levied 107. of the 
Sum, Sc. which he hath delivered to the Party, c. then upon that 
Return, he who ought for to have the Money, may ſue forth a Sicut 
alias levari facias directed to the Sheriff, for to levy the Reſidue of the 
Sum : Which Writ ſhall be ſuch : 

Rex Vic, &c. Quia T. Abbas de B. ſolviſſe debuit R. centum libras, 
Oc. in Feſto, Oc. anno, Ec. ſicut conſtat, Cc. & eas, Ec. per quod tibi 
præceperimus, quod prad* pecunizm de terris & catallrs ipſius Abvatis in 
Balliva wo” gp dilatione levari fac, ita quod eam haberes in Can”, &c. 
ubicunque, Ec. pref. R. ibid liberaud' ; ac tu nobis retornafti, quod cepiſti 
in manum noſtrum per diverſas vices de vonis & catallis ipſius Abbatis ad 
valenc', Ec. gu inde levaſti, & pref. R. Habere feciſti; Tibi precipimns, 
quod reſidꝰ debiti præd' de terris & catallis ipſius Abvatis in Balliva tua 


ſine dilatione levari facias, ita quod :!!ud habeas coram nobis a die, &c. 


uhicungue, Ec. pref. R. ibid' liverand' ; & hoc nullatenus omittas, &c. 
Teſte, ESC. . 

And if a Parſon be bounden in a Recogniſance in Chancery in 2001. A 
to pay at a certain Day, Sc. and he doth not pay the ſame at the 
Day, then the Recogniſee ſhall have a Lev9ri facias directed to the 
Biſhop, or a Levari facias directed to divers Biſhops, to levy the Money 
of his Spiritual Goods; and the Writ ſhall be ſuch : 

Rex venerabili in Chriſto Patri, &c. ſalut'. Quia I. Perſona Eccleſiæ de 
S. Cow” H. veſtræ Digc', & T. de L. Perſona Eccleſia de M. Cont de B. 
Dia.” Linc', ſolviſſe debuer magiſtro F. ducent” libras in Feſto omnium 


. Santtorum, Ec. anno, Oc. ſicut conſtat, Ec. ut dicit; Vobis mandamus, 


quod centum & wviginti marcas de ſum” pred” de bonis_&9_catallis ip. I. in 
ditia Diec' veſtra fine dilatione levari fac', Nd quod eaſdem centum & vi- 
ginti marcas habeamus in Cane noſtra ubicunque, &c. pref. F. ibid” libe- 
rand” ; & hoc nullatenus omittat* ; & habeatis ibi hoc breve. Mandavimus 
etiam W. Linc' Epiſcopo, quod 4 centum & vigiuti marcas, c. reſi- 
duas de bonis Eccleſiaſticis ipſius T. in dicta Diæc' levari faceret in forma 
pred". Teſte, Ec. 

But if the Parſon hath Lands of his own Purchaſe, he may have a 
Writ to the Sheriff to levy the ſame, c. But now by the Statute 
of Heſt. 2. cap. 18. he may ſue forth an FEle:it upon the Recog- 
niſance made in the Chancery, directed to the Sheriff, ts have 
Execution of the Moiety of his Lands, and of all his Goods and Chat- 
tels, except his Beaſts of the Plough, and to deliver them to the Heir 
for his Maintenance; and the Form of the Writ is ſuch : 


Rex 


Mrit de Lewari facias. 


Rex Vicecom*, Sc. Qhia R. undecimo die Feb' ut“ præterito, in CancelP 
noſtra recognovit ſe debere N. viginti libras, quas ei folviſſe debuit in Feſto, 
Sc. tunc prox* ſequenti, ſicut conſtat, & c. CancelP noftre, & eas ei noudum 
ſolvit, ut dic; ac idem N. juxta Stat” inde editum, eligit fibi liberari pro 
pred wiginti libris omnia catalla & medietatem terre ipſius R. tenend' 
juxta formam pred* viginti librarum, per rationabilem appretiation eorundem, 
exceptis bobus & afris carucæ, in preſentia predic R. per te inde præmu- 
niend', fi intereſſe voluerit, faciend', pref. N. vel ſuo certo Attornato fac 
liberar' : & ſi catalla illa ad valence pred” viginti librarum non ſufficient, 
tunc catalla illa fic minus valenc* per rationabilem appreciation”, ac etiam 
medietatem terre ipſius R. in Balliva tua per Extent” ſimiliter in preſentia 
tua in forma pred” faciend', pref. N. vel difto ſuo Attornato fac liberar', 
teuend ut liberum tenementum ſuum, quonſque dictum debitum inde fuerit le- 
vatum. Et de eo quod inde fec nobis in dicta CancelP noſtra tali die, ubi- 
cunque tunc fuerit, ſub ſigillo tuo diſtincte & aperte conſtare facias ; & ba- 
beas ibi hoc Breve. Teſte, Qc. 

C (a) And after the Year and the Day of Payment paſſed of the Re- 
cogniſance, the Recogniſee ought for to ſue a Scire facias againſt the 
Recogniſor, to ſhew what he can ſay why the Recogniſee ſhould not 
have Execution ; and if he be returned upon that Writ warned by the 
Sheriff, if he do not appear, or if he do appear, and cannot ſay any 
Thing wherefore he ſhould not have Execution, then the Recogniſee 
may ſue forth the Writ of Elegit to have Execution of all his Goods, 
and of the Moiety of his Lands: And if the Sheriff return the Elegit, 


that the Recogniſor hath made a Feoffment in Fee of Part of the Lands 
| 88882 


(a) Note; If the Party to a judgment 
or Recogniſance be returned Dead, a 
Fire facias ſhall iſſue firſt againſt the Exe- 
cuto:s, and if he has no Executors, or if 
they have not Aﬀets, then a S.ire fa iat 
ſhall go againſt the Heir. 7 H. 4. 30. 19 
R. 2. Execution 163. and by antient Uſage 
until the Heir was returned Dead, or Ni- 
hil, no Scire facias went againſt the Terte- 
nants. 18 E. 2. Execution 142. But he may 
have a Scire facias apa inſt the Executors 
Heirs and Tertenants in the ſame Writ, if he 
will. 2 Co. 12.Sir Mllium Herbert's Caſe. And 
as to the Heir, (1.) He muſt be faid to 
have Lands in Fee-ſimple by Diſcent, o 
therwiſe the Scire facias will be but as a- 
gainſt a Tertenant. 27 H. 6. Execution 135. 
(2.) It ought to be Tenentibus Terrar' que 
tuer* the Conuſees the Day of the Re ogn', 
or afterwards. 46 E. 3. Brief 605. (3.) In 
a Scire facias upon a Recogniſance in C. B. 
he ought ro name all the Tertenants at 
his Peril. (Qyere.) But tis otherwiſe, alibi, 
46 E. 3. Brief 605. 20 E. Scire facias 121. 
17 E. 2. Execution 139, c. But now it 
ſeems he may have a Stire facias againſt 
the Terrenants generally without naming 
them, and without warning the Heir or 


to 


Executor, except the Heir has Lands. Raſt. 
Entr. 446. Dyer 208. Regiſter 57. 7 R. 2. 
Execution 46, 406. 

Scire f acias C. Tenenti Terrarum que fuer 
predit* A. the Conuſor, &c. quare pravie" 
ſumma de de Tete Cntallis ſuis 
Levari, &fc. And the Writ adjudged good, 
tho* the Words & catallis had not been 
therein. 3o E. 3. 23. Ir ſeems he ſhall 
not have a Scire facias againſt the Terte- 
nants, till a Scire facias ſued againſt the 
Executors, and nibil returned. 7 H. 4. 31. 
19 R. 2. Execut on 163. And. Note, A 
Scire facias and a Teftatum in another 
County, amount to a Scire ſa iat. 18 H. 6. 
17. Execution 3. And if any other be Ter- 
tenant, who 1s not returned warned, the 
Scire facias ſhall be againſt him, and ſo he 
may delay Execution. 41 E. 3. Executim 
37. And if the one comes and pleads, but 
the other makes Default, E ſhall 
not be given on the Default, till the Plea 
be determined. 6 E. 3. 15. Execution 103. 
And if on the Iſſue it be found againſt tho 
Tenant, yet no Land ſhall be put in Exc» 
tion, but only the Land of the Conuſoe in 
his Hands. 33 E. z. Execution 162. Seo 


Raſt, 64 
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to divers 'Tenants, Sc. and that he hath enfeoffed the King of the Re- 
ſidue; then upon that Return the Lands whereof the King is ſeiſed by 
that Feoffment are diſcharged. But he may ſue a Scire facias to warn 
the other 'Tenants to appear at a certain Day, to ſhew Cauſe where. 
fore the {aid Lands ſhall not be delivered in Execution ; and if they be 
warned, and do not appear, or if they come, and cannot ſay any Thing, 
Oc. to bar the Execution, then the | ane ſhall have Execution a- 
gainſt them of thoſe Lands by Writ of Elegit, Cc. but he ſhall have 
the Elegit before that he ſueth the Scire facias againſt thoſe Tenants. 

And if a Man be bounden by Recogniſance in the Chancery, and p 
the Recogniſor hath certain Indentures of Defeaſance ; then, if the Re- 
1 cogniſee will ſue Execution upon the Recogniſance, the Recogniſor 
may come into. the Chancery, and ſhew the Indentures of the Defea- 
{ance, and that he is ready to perform them, and thereupon he ſhall 
have a Scire facias againſt the Recogniſee returnable at a certain Day in 
the Chancery; and in the ſame Writ he ſhall have a Sper/edeas di- 
reed to the Sheriff, that in the mean Time he do not Execution by 
Virtue of the Writ ſued forth by the Recogniſee. And if the Sheriff 
upon any ſuch Writ return, that he hath ſent to the Bailiff of the Li- 
[267.] berty to do Execution, which Bailiff hath returned him no Anſwer ; 
| then upon that Return he ſhall (a) have a new Writ directed to the 
Sheriff, with a Nu omittas therein, that he enter the Franchiſe and do 

Execution, Ec. 

And a Man may ſue Execution by Scire facias upon a Recogniſance 4 
made in the Time of another King in the Chancery, or in the Common 
Pleas, or in any Court of Record And the King may by his Commiſ— 
ſion give Authority to one to receive a Recogniſance of another Man, 
and to return the ſame into the Chancery ; and by Virtue of that Com- 
miſſion, if a Man doth before the Commiſſioners acknowledge a Debt to be 
paid to another at a certain Day, Ec. and certify the ſame into the 
Chancery with the Commiſſion, Cc, then upon the Certificate thereof, 
if he do not pay the Debt at the Day, he ſhall have an FElegit upon the 
Conuſance ſo taken, as well as if it were taken in the Chancery; and 
the Form of the Commiſſion is ſuch : | : 

Rex dileclo & fideli ſro R. de M. ſalut'. Sciatis quod dedimns vobis to 
teſtat' recipiend* Recognit' quam 1. de H. coram vobis facere volucrit G. de T. 
de quacuuque pecuniæ ſumma; & ideo vobis mandamns, quod cum Recog” 
lam receperitis, nos inde, ac de die ſive diebus ſolutionis, necuon de die 
caption” cjuſdem, in Cane” noſtra, ſub ſigillo veſtro, diſtinte & aperte red- 
dat” certior', boc Brev. nobis remittentes. Teſte, c. 

And. there is another Form thus: Rex, Ec. Sciatis quod dedimns vobis 
poteſtat* recipiend hac vice, nomine noſtro, Recognition” quam 1. de T. de 

. "quocungue devito facere voluerit coram wobis ; & ideo vobis mandamus, quod 

cum Recogn” illam ceperitis, nos ind” ſub ſigillo veſtro diſtinfe, Ec. , 


And 


(a) So it was done where Beafts had 3. S ire Ficias 117. 2 E. 3. Execution 129. 
been detained, and no Delivery made to 14 E 3. Execution 73. 
the Plaintiff. Raſt. Entr. 546. See 12 E. 
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And by that Commiſſion he hath general Authority to take Recogni- 
ſance of any Man who will acknowledge any Debt before him to any 
Perſon whatſoever, c. "366 
B If a Man be bounden in Recogniſance in 1007. to pay at five ſeveral See before 
Days 20 J. then immediately after the firſt Day of Payment is paſt, he 130. H. 
may ſue an Elegt for 201. and at the ſecond Day | | 
he may ſue another Elegit, or Levari facias of o- „ So note, that Cavias ad Satisfaciend. 
ther 20 l. and ſo of all the 20 J. every Day of . 75 44K a 1 
Payment, and he ſhall have ſuch Writ of Elegit cation 5 * 1288 
for the Payment that ſhall be made at that Day, 
and ſhall not ſtay his Suit till all the Days of Payment are paſt. Vi. 38 E. 3. 
C (a) And if two be bound in Recogniſance in Chancery, viz. quilibet 12 Er. Exe- 


eorum in ſolid? recogu' ſe debere, &c. he may ſue ſeveral Scire facias a- n 42 4 
gainſt them to have the Money levied of their Goods and Lands, Ec. | 14 
D If a Man be bound in a Recogniſance in Chancery or other Court of | | 
Record, and afterwards the Recogniſee dieth, his Executors may ſue 14 
forth an Elegit to have Execution of the Lands of the Recogniſor. 194 
And if the Sheriff return that the Recogniſor is dead, then the Execu- N | 


tors ſhall ſue a ſpecial Scire facias againſt the Heir of the Recogniſor, 
and againſt thoſe who are Tenants of the Lands which he had at the 
Day of the Recogniſance made; and that Writ of Scire facias ſhall re- 
cite and ſhew that the Executors who ſue the Writ have elected to 
have the Moiety of the Lands which the Recogniſee had at the making 1 
of the Recogniſance; and the Form of the Writ is, . 

Rex Vic, &c. Cum I. de W. tali die & an, Ec. in CancelP noſtra re- | 
cognovit ſe debere N. uuper Duci Lanc' cent” libras, quas ei ſolviſſe debuit 1 
in Feſto, Ec. tunc prox futur, ſicut couſtat, Ec. & eas ei nondum ſolvit, 
ut dicit', ac W. B. & C. Exec pred” uuper Ducis defuncti, juxta Star ö 
inde edit', eleger' ſibi liberari pro pred” cent” Whris omma catalla & medietat Kat g 


IS 3 . 3 »*» 's : 
terre ipſius I. de W. tenend juxta form” Statuti pred ; per quod tibi Præcepe- : 1 
rimus, quod ſcire faceres præ fut“ I. de W. quod effet in Caucell' noſtra tali 4 


die proxim* futur, abicungue, Ec. ad aſend' ſi quid pro ſe babere vel di- 
cere ſciret, quare omnia catall* ſua & medietas terr” ſue pref. Fixecut* pro | 
pra dit?” cent” libris liberari non deberent, juxta form” Statuti pradi, ac tu 
nobis retornaveris, quod predic? I. de W. mortuus eft ; Tibi precipimus, ; 

quod ſcire far Hæred' ipſins I. de W. necuon Tenentibus ter” que fuit e- 
juſdem I. de W. die Recogn” pred” quod ſint in CancelP noftra, &e. proxim” 
futur', ubicunque, &c. ad oftendend* fi quid pro ſe habeant vel dicere ſciant, 
quare mediet” terre quam ipſi tenent de terra predia” pref. Execut' pro | 
pred” ceutum libris liberari non debeant, juxta form Stat” præd'. Et ha- j 
beas ili nomina illor” per quos, Cc. Teſte, c. | | 
And thereby appeareth, that if a Man be bounden in a Recogni- 14 
ſance, Ec. although that the Recogniſee dieth, yet his Executors can- 15 A, 5. is, 
not ſue forth an Elegit to have Execution of the Recogniſance gs 
rac 


(a) Note; If the one be in by Diſcent, this. 29 E. z. 39. adjudged, and affirmed in 
and within Ape, Execution ſhsll tarry a- Error, where the Conuſor died, his Heir 
gainſt all. 24 E. 3. 56. 29 Af. 37. and the being within Age, and the others warned 
others in a Scire facias againſt them may ſhew by Scire facias, 
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the Year after the Day of Payment, without ſuing forth a Scire ſacias 
againſt the Recogniſor, &c. But againſt the Heir of the Recogniſor, 
or the Tertenants, the Recogniſee or his Executors ought to ſue 
forth a Scire facias, Ec. otherwiſe if they be ouſted, Sc. by ſuch 


* 
Execution of their Lands, they ſhall have an Aſſiſe of Novel Diſ- 
ſeiſin, Oc. 8 


z 


Writ de Idemptitate nominis. 


HE Writ de Idemptitate nominis lieth, where a Man is ſued in a 
1 perſonal Action, and upon the Capias or Exigent awarded, another 
Man who beareth the ſame Name, is arreſted by Force 'of the Writ, 
then he who is ſo arreſted ſhall ſue forth this Writ of Idemptitate nomi- 
nis; and this Writ ſhall be directed ſometimes to the Eſcheator, if he 
or his Goods 'be arreſted by him, or unto the Sheriff, if he be vexe 
or moleſted by him ; and the Form of the Writ is ſuch : 
(a) Rex dilecto ſibi I. de S. Eſchaetori ſuo in Com Linc*, ſalut*. Cum 
nuper, ut accepimus I. de R. de London' Taverner jam defunctus, ut dic', pro 


(a) Note; In the Caſe of Wilſon and 
Stubbs, it was reſolyed, that if in a Writ 
againſt F. S. F. F. the Elder is taken af- 
ter Judgment, it ſhall be intended F. S. 
the Elder: And yet after Judgment, F. S. 
the Younger, if taken, cannot have an 
Idemptitate nominis, but falſe Impriſonment; 
bur ſee the Precedents, contra, viz. P. 36 
H. 6. Rot. 48. Fohn Skeyt's Caſe, M. 20 H. 
7. Rot. 136. Fuller's Cale. See 5 E. 4. 48. o- 
therwiſe if it was a Capias utlagatum, for 
there the King is intereſted. 20 E. 3. 
Brief 683. : 

What ſhall be ſaid the ſame Name, or 
not. If F. de D. be outlawed, and F. D. 
taken, he ſhall not have an Idemp' nominis, 
but Treſpaſs; per Culpeper; and ſee there 
a Writ brought againſt F. de D. and Pro- 
ceſs continued againſt 
toction purchaſed by J. B. the Proceſs ſhall 
be amended by the Statute 14 E. 3, but 


the Protection was not allowed licet c: 


nfta- 
bat efſe eandem perſonam ; but otherwiſe fe 
the Protection been purchaſed before the 
Writ. 11 F. 4. 70. 

If a Writ be againſt F. G. and the She- 
riff takes J. C. he ſhall not have an Iden p 
nominis; but if a Writ comes againſt J. G. 
de B. and the Sheriff takes F. G. de C. he 
ſhall have it. 1 H. 5. 5. b. and by Lit. he 
may have Treſpaſs if he will. 2 E. 4. J. 

Note well; If F. C. Butcher be outlaw- 
ed, and F. C. Husbandman is taken by 
Capias utlagatum, he ſhall be diſcharged 
by Plea; for it affirms the Qutlawry good 


F. D. and a Pro- 


40 


againſt F. C. Butcher ; but if Treſpaſs, or 
Debt be brought againſt F. C. de D. Butch- 
er, and there comes J. C. de B. Husband- 
man, and appears and pleads, and he is 
outlawed after judgment: Now if he be 
taken he ſhall not avoid it by ſaying that 
F. C. de B. Butcher, againſt whom the 
Action was brought, and F. C. de B. Hus- 
bandman who now appears, are divers 
Perſons, and that he 1s not the ſame Per- 
ſon againſt whom the Original was pur- 
chaſed ; but he ſhall ſay further, that he 
did never appear upon that Original; for 
if he has appeared and pleaded, he is as 
well liable, as if he were the ſame Per- 
ſon. But by Paſtor, he ſhall not have ſuch 
an Iſſue in Avoidance of a Record, no 
more Han in Avoidance of a Fine levied 
in another Name; I ſhall not ſay I am 
another Perſon, or that I never appeared. 
19 H. 6. 58. And it ſecms without ſuch 
_ Shewing, he ſhall not come and ſay 
that he 1s not the ſame Party, or that he 
did not appear, without ſhewing that the 
other of the ſame Name did. Qucre. (2:) 
It ſeems that the other may ſay, that he 
whom he alledges did never appear. Seo 
10 E. 4. 15. 2 H. 6. 19. where one came 


in by Capias fro Fine, and ſaid that he ne- 
ver did appear, &c. and it was not allow- 
ed; but he afterwards ſhewed, that ano- 
ther of the ſame Name did appear abſque 
Jos, that he himſelf did ever appear; and 
it was held good. 22 H. 6. 18. 
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eo quod non venit coram Fuſtic nofiris de Banco ad reſpondend R. de tempore 
quo fuit Receptor denarior ipſius R. in Exigend poſitus fuiſſet in Huſtingo 
noſtro London' ad utlagand', & ea occaſſone die Lunæ prox imo poſt Feſtum &. 
Petri in Cathedra anno regni noſtri decimo, utlagatus; ac jam ex 2 T. 
de R. de Lond' Baker intellexerimus, quod licet ipſe non fit idem I. de R. 
qui ad ſectam ipſius R. utlagatus fut, nec aliqua bona ſeu catalla que fue- 
runt ejuſdem utlugati ad manus ſuas devener, tu tamen, propter Idemptita- 
tem bujuſmodi nominis & cognominis I. de R. pretendens ipſum I. de R. de 
London Baker eſſe eundem I. de R. de London' Tavern, qui ſic utlagatus 
fuit, bona & catala ejuſdem I. de R. de Lond' Baker, colore ejuſdem Brevis 
noſtri, de bonis & catallis que prædict I. de R. de Lond' Tavern” habuit in 
Balliva tua die promulgationis Utlagar' prædict' in manum noſtram capiend', in 
manum noſtram ſeiſire intendis, & ipſum ea occaſione multipliciter in- 
quietas minus juſte in ipſius I. de R. de London' Baker, dampnum 
non modicum & gravamen ; ſuper quo nobis ſupplicavit ſibi per nos de 
remed" provid : Et quia ipſum I. de R. de Lond' Baker indebite 
pr agravari nolumus, tibi prec', quod ſi per inquiſition" vel alio modo le- 
gitime tibi conſtare poterit, prædiet I. de R. de Lond' Baker, non 7 


7 
eundem I. de R. de L. Tavern, qui ſic utlagat fuit, nec aligua bona ſen 


catalla que fuerunt ejuſdem utlagats die promulgationis Utlagariæa pra dict ad 
manus ſuas deveniſſe, ut eſt aitum, tunc captioni bonorum E catallorum 
ejuſdem I. de R. de L. Baker, occaſione Itlagat prædid“ in manum noſt ram 
ſuperſ. omnino. Proviſo ſemper, quod de omnibus bonis & catall' que pred? 
I. de R. de L. Tavern habuit in Balliva tua die promulgat' Utlagat' pred), 
fi que ſuer', nobis reſp', ut eſt juſtum. Teſte, Ec. 

A And ſo if a Man be diſtrained by Proceſs out of the Exchequer for to 
account, Sc for another Perſon who hath the ſame Name which he 
hath, then he ſhall ſue that Writ to the Barons of the Exchequer and 
to the Treaſurer, and the Writ ſhall be ſuch: 

Rex Theſaurar & Baronibus ſuis de Scaccar” ſalutem. Monſtravit nobis 
J. Clerke de N. quod cum quidam J. Clerke nobis in quoddam Compoto de 
exitibus paſſagii Viridis caſir” reddend die quo obiit tenebat', qui quidam J. 
Clerke mortuus eſt, & vocabat', dum vixit, J. Clerke de A. ut dicit', ac pro 
eo quod prædictꝰ J. Clerke de N. habet idem nomen & cognomen ſicut præ fat 
J. Clerke de A. ad reddend* nobis Compot' ae exitibus prædid multiplicit' in- 
quictari facitis minus juſte, ut accepimus, ſuper quo idem J. Clerke de N. 
nobis ſupplicaverit, ut ſibi de remedio in hac parte ſubvenir' velimus : Nos 
tam pro nobis quam proprefat” J. Clerke quod juſtum fuer fieri volentes in bac 
parte, vobis mandam'”, quod fi per aliqua memorand di Scaccarii, vel per in- 
quiſitionem inde, ft neceſſe fuerit, capiend', inveneritis ipſum J. CI de A. Com- 
miſſion” noftram de Officio illo habuiſſe, & exitus inde pretextu hujuſmodi Come 
miſſion” noſtr.e a:t* alio modo recepiſſe, & ipſum J. Clerke de N. hujuſmods 
Commuſſion” noſtram non habuiſſe, nec ſe inde in aliquo intromiſiſſe, & ipſum J. 
Clerke de N. propter (a) Idemptitat” nominis & cognominis, & non alia de cauſa, 
coram vobis impetit” fuiſſe; tunc ipſum J. Clerke de N. ad reddend nobis com- 


potum 


(a) Note; The Idemptity here is of both lic of two Names of Baptiſm, but only of 
Names; and fee Dyer 5. That it does not Surnames, 


14 H. 4. 27. 


5 H. 4. 3. 
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* 


Writ de Idemptitate nominis. 
potum de exitibus prædid ad (a) idem Scaccar, prout juſtum fuerit, exonerari & 
quietum eſſe ſac', Proceſſum debit” verſ. pref. J. Cl. de A. ſi ſuperſtes ſit vel ber, 
executores, ſeu terrarum & tenementorum ipſius J. Cl. de A. ſi mortuns fuerit, 
tenentes, juxta juris exigent” facientes. Teſie, Oc. | 
And if a Man be taken by a Capias utlagatum, he may ſue forth a B 
Writ de Idemptitate nominis in the Chancery directed to the Juſtices of 
the Common Pleas, if the Proceſs be ſued there, or unto the Juſtices of 
the King's Bench, if the Proceſs be there, commanding them to make 
Enquiry, Ec. as afore is ſaid, &c. ſo as this Writ ſeemeth but as a Commiſ- 
ſion to make Enquiry, and to know the Truth; and upon that Writ di- 
rected to the Juſtices, they ſhall award a Writ unto the Sheriff to (b) 
make the Enquiry, Ec. but if a Man be outlawed in the Common Pleas, 
and taken by Capias, he may come into the Common Pleas, and pray a 
Writ of Enquiry whether he be the ſame Perſon, without ſuing the 
Writ de Idemptitate nominis. 7 5 
And if an Exigent be to be awarded againſt one, if one who hath the ſame 
Name come and faith that he is ready to anſwer, then the Plaintiff (c) may 
ſay that he is not the ſame Perſon, and then the Plaintiffſhall put a Diver- 
ſity of the Names, and the ſame ſhall be entred, and then the Exigent 
ſhall be awarded according to that Difference which the Plaintiff hath 
made. | 
(d) At the Exigent returned the Defendant appeareth by Syper/edeas, 
and the Plaintiff faith, that he that appeareth is not the ſame Perſon : 
And the Opinion of Hane was, that he ſhall be put to his [demptitate 
nomiuis, and ſhall not that Way avoid the Outlawry. | 
And if an Exigent be to be awarded upon an Indictment, if one C 
cometh and faith, that he hath the ſame Name as he againſt whom the Pro- 
ceſs upon the Indictment is awarded, and prayeth that the King's At- 
torney may put a Difference of their Names; the ſame ſhall not be 
done, for that ſhould change the Indictment, becauſe the Proceſs ought 
to be made according to the Indictment; and if he be grieved by the 
» Proceſs, he muſt ſue forth the Writ de Idemptitate nominis, and ſhall not 
have other Remedy, Ec. And he may have that Writ to the Juſtices of 
the Peace if they award Proceſs of Utlagary upon Indictments taken 
before them, and alſo to the Juſtices of Gaol-delivery, as appearth by 
(e) the Regiſter, fol. 195, 196. 


(a) So note; The Tertenants are char- (4) But if there be a Diverſity of Names 


ged to account, and the Land is charged, 
although that no Judgment was given ro 
Rege, viz. in Defectu Execution! J. C. de D. 
See Dyer 225. Sir Will. Ft. Loe's Cale. 

(b) Or alledges that he is named F. &. 
and not F. R. as the Writ ſuppoſes; and 
thereupon heſhall have a Sc re facias againtt 
the Plaintiff in the Suit, Cc. See 1 U. 5. 5. 

(e) And if he does not ſay ſo in the 

Writ, it ſhall abate. 18 E. 2. Brief $54. 


in this Caſe, on ſuch Plea, c. an Fxigi de 
Nos o ſhall iſſue. againſt the other; per I 
14 H. 4. 27. and ſo in a Præcite, Summons. 
ad Marrantixand', c. 19 H. 6. 58. 

(e) Note; At the Plurits Capias one ap- 
peared who had the ſame Name, and the 
Plaintiff ſaid he was not the ſame Perion ; 
and for that he had not put the Diverhity 
of the Names in his Writ, it abated. 22 K. 
4. 14. 8 E. 3. 19. 18 E. 2. Brief $34 


lit 


Writ de Homagio reſpectuando. 


a | 


very, 


HE Writ of Reſpite of Homage lieth, when the Heir comes of full 
Age who holdeth of the King in Capite, and ought to ſue his Li- 
= the Order is, that he firſt do Homage to the King, and 


thereupon to have his Writ of Livery to the Eſcheator ; but the King 


of Grace and Favour may reſpite his Homage as he pleaſeth: And 
thereupon he ſhall have a Writ unto the Eſcheator reſtify 


ing the ſame, 


and commanding him to deliver him Seiſin of the Lands; and the Wrir 


ſhall be ſuch (a) : 


Rex dilecto, Sc. Eſchaet* ſuo, Ec. 1 Scias quod reſpectuamus 


Homagium I. ſoror & ber I. filii T. de 


defuncti, nobis de omnibus terris 


E tenem que præd I. frater ſuns tenuit de nobis in Capite die quo obiit de- 
bitum, uſque ad Feſtum S. Michael prox* futur, & terras & tenem illa ei 
reddidim'. Et ideo vobis mandam, quod accepta Secur, Ec. 


(b) Writ de Heretico comburendo. 


BN 


OTE, It appeareth by Britton in his Book, that thoſe Perſons 
ſhall be burnt who feloniouſly burn others Corn, or others Houſes, 


and alſo thoſe who are Sorcerers or Sorcereſſes; and Sodomites and 
 Hereticks ſhall be burnt; and it appeareth by that Book, 7b. 1. cap. 17. 
that ſuch was the Common Law. (c) But note, That the Perſon who 
ſhall be burnt for Hereſy ought to be firſt convict thereof by the Bi- 
ſhop who is his Dioceſan where he dwelleth, and abjured thereof, and 
afterwards, if he relapſe into that Hereſy or any other, and thereof be 
condemned in the ſaid Dioceſe, then he ſhall be ſent from the Clergy to 
the ſecular Power, to do with him as it ſhall pleaſe the King, &c. And 
then it ſeemeth the King, if he will, may pardon him the ſame; and 


the Form of the Writ is ſuch: 


Rex, Ec. Majori & Vic? London' ſalutem. Cum venerabilis pater Tho! 
Archiepiſcopus Cantuar', totins 9 & Apoſtolice Sedis Lega- 
H ts 


(a) But if the Lord takes Homage of the 


Heir within Age, he is thereby out of 


Ward, per Bro. Homage 9. Vide Ant. 142. 
con. and fo the Law ſeems to have altered 
in this Point, 

(b) Note; Until the Time of H. 4. no 
Perſon was put to Death for Opinions in 
Religion in England: Sce the Reaſon here- 
of in Taylor's Liberty of Propheſying, p. 1025. 
ſet. 13. Baker's Hiſtory 345. and Sander- 
ſon's Hiſtory 10. 

See the Caſes of Anne Knell and Anne Aſ- 
kew, burnt 4 Eq. 6. for denying Chriſt to 
have taken his Flefh of the Virgin Mary. 
Heylin's Hiſt. 88, 89, and Burnet's Hiſtory 


of the Reformation, firſt Part 27. where the 
Temporal Courts adjudged what was Here- 
ſy. See alſo good Matter in Petit Brook 
458. and 13 Co. 59. Mutton's Caſe. 

(e) See 12 Co. 56, 57, 93- That by the 
Common Law no Biſhop could convict of 
Hereſy as to Loſs of Life, but only as 10 
Penance pro ſalute Anime But in the 
Cale of Life, the Conviftion by the Com 
mon Law ought to have been before the 
Archbiſhop in Convocation. 

dee Petit's Collections 72, 73. the Writ: 
and Proceſs, for burning Barthol. Legate und 
Anne Wightman, Temp. Jac. 1. 


”- ar 


* 


Sn Writ de Haretico comburendo. 


ts, de conſenſu & aſſenſu ac conſilio Epi ſcoporum & Confratrum Suffragan 
ſuoramy necnon totius Cleri Provincia ſuæ (a) in Concilio ſuo Provinciali 
congregat', juris ordinibus in bac parte requifit' in omnibus obſervat', W. 
Sawtr', aliquando Capellauum, in Ilæ reſ. dampnat', & per ipſum Williel- 
mum praantea in forma juris abjurat', & ipſum Will' in Hereſim pred* 
relapſ. per ſuam ſententiam definitivam Hereticum manifeſtum pronunc, & 
.aeclarav*, ac degradaudum fore decreverit, & ab omni pre rogativa & privi- 
legio Clericali ea de cauſa realit* degradaverit, ipſumque Will” Foro Secular 
relin;«endum eſſe decreverit, & realiter reliquit, juxta Leges & Canonicas 
Sauctioues editas in hac parte, ac Sandta Mat Eccleſia non babet ulterins 
quid fas in premifſ. Nos igitur, zelator Fuſtitiæ & Fidei catholice cultor, 
volentes Ecclefiam Santtam ac jura & libertates ejuſdem manutenere & defen- 
dere, & hujuſmodi Hareſes & Errores de Regno noſtro Angliæ (quant in 
nobis eſt) radicitus extirpar', ac Hereticos fic convittos animadverſione con- 
digna punire; attendenteſque hujuſmodi Hæreticos in forma praditt convidlos, 
i damnatos juxta Legem divinam & humanam canonica inſtitutione, & in 
bac parte conſuetudiuar ignis incendio comburi debere ; vobis diſtinctius quo 
poſſimmus precipimis, firmiter injungentes, quod pref. Will, in cuſtodia ve- 
ſtra exiſtent”, in aliquo loco publico & aperto infra Libertat' Civitatis pred” 
canſa præmiſſa cor populo public* igni commit', ac ipſum in cod igne realit* 
comburi fac', in hujus criminis deteſtationem, aliorumque Chriſtiauorum ex- 
-- 97" doe Et hos ſub periculo incumbente nullatenus omittatis. 
Teſte, Oc. | | | 
(05 And by that Writ it appeareth, that a Man ought to be convict-D 
ed of the Hereſy by the Archbiſhop and all the Clergy of that Province, 
and abjured for the ſame, and afterwards anew convicted and condemned 
by the Clergy of the ſame Province, and that in their general Council . 
of Convocation. But now by the Statute of Hen. 4. cap. 15. it is en- 
acted, That every Biſhop in his Dioceſe may convict a Man of Hereſy, 
aand abjure him, Sc. and afterwards convict him anew thereof, and 
condemn him, and warn the Sheriff or other Officer to apprehend him, 
and burn him, &c. And that the Sheriff or other Officer ought to do 
the ſame by the Precept of the Biſhop, and without any Writ from the 
King to do the ſame. And that is the Cauſe (as it ſeemeth) that that 
Writ is not put into the new Regiſters, becauſe that Writ ought not at 
oy Day to be ſued forth, but is as it were void by Reaſon of the ſaid 
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(c) But now by the Statute made Anno 25 H. 8. cap. 14. that rr 
whic 


(a) See Bro. Hereſy 1. That if one will 


abjure a ſecond Hereſy, yet he ſhall be 
burnt; and that although the ſecond Here- 
iy be in another Point of Faith. See Fu- 
ftit. Furis Canon. 144, 145- 

(b) Sce the Book of Entries Tit. Endi#- 
ment, an Endictment before Commiſſioners 
for Hereſy, a Capias awarded, and the Par- 
ty delivered to the Ordinary. 

(e) See the Statutes, and note by 25 H. 8. 
c« 14. the Statute 2 H. 4. is . and 


by 1 El. c. 12. the Statnte 5 R. 2. c. 5. and 
2 H. 5. c. ). and 25 H. 8. c. 14. are repeal- 
ed 5 and by 1,2 Ph. e Mar. C+ 6. the Stat. 
5 R. 2. 2 H. 4. and 2H. 5. are revived ; 
and by Statute 1 EI. c. 1. the Statutes 1, 2 
P. & MI. c. 6. and 5 R. 2. 2 H. 4. 2 Ul. 5. 
are all repealed; ſo that this now ſtands as 
at Common Law before thoſe Statutes. 
And note; By the Stat. 29 Car. 2. . 9 


this Writ De Hyretico comburendo is aboliſhed. 
Laus Deo. 


— 
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Writ upon the Statute of Marlebridge, Cc. C03 


which was made Ano 2 [1. 4. is repealed and made void. And now it 

is enacted by this late Statute, that he who is abjured for Hereſy, and 
afterwards falleth into Relapſe, and is convicted thereof before the Or- 

dinary, that yet the Ordinary ought not for to commit him to the Lay 

Power to be burnt, without the King's Writ firſt obtained for to burn 

him, as appeareth by the ſaid Statute of 25 11. 8. cap. 14. more at [270.] 
large. 


Writ upon the Statute of Marlebridge for a Fine for 
Non-fair pleading. 


A 8 & HE Writ upon the Statute of Marſebridge for not fair Pleading 
lieth, where the Sheriff or other Bailiff in his Court will take a 
Fine of the Party, Plaintiff or Defendant, becauſe he did not plead 
fairly, Sc. And the Writ ſhall be directed to the Sheriff himſelf, or 
Bailiff, or him who will demand ſuch Fine; and it is a Prohibition to 
him, commanding him that he do not demand ſuch Fine; and ir may be 
ſued by the whole Hundred, or by all the County together, where he 
will require ſuch Manner of Fine of them; and the Writ is ſuch: 
B Rex Lic, Sc. Cum de communi concilio, &c. proviſ. fit quod nec in iti- a 
neribus Fuſtic', nec in Cm, Hundred, vel in Curia Baronis de cetero ab 
aliquibus capiantur Fines pro pulchre placitaud', neque fic per quod non occaſi- 
onent” : Tibi præcipim', quod ab W. bnjuſmodi Finem de c.etero non exigas, 
vel exigi facias, contra form” proviſionts præd'; & diſtrictionem, fi quam, Ec. 
And for the Hundred the Writ ſhall be ſuch : Thi precipimns, quod a 
communitate Hundredi de I. bujuſmodi Finem de catero non exigas, vel exigi 
facias, contra form”, Ec. | 
C And by the Rule in the Regiſter it may be againſt every other Man 
who will diſtrain for ſuch Fine, and he may have an Alias and a Pluries, 
and an Attachment upon the ſame: And if after the firſt Writ of Pro- 
hibition delivered he diſtrain for ſuch Fine, then the Party who is di- 
ſtrained may ſue forth an Attachment againſt the Sheriff or Bailiff, or 
him who diſtraineth him; and the Form of the Attachment is ſuch : 
Rex Coronatoribus ſuis in Con Linc” ſalutem. Si A. fecerit, Ec. tune 
ponite, Sc. B. Vic' noftrum, vel Vic noſtrun: Cum' praditt, quod ſit cor 
Tuſtic“ noftris, Ec. oftenſ. quare cumdde communi concilio, Ec. (uſque ibi, 
ab aliquibus non capiantur Fines pro pulchre placitand', neque fic per quod non 
occaſionent*,) idem Vic, vel idem B. diſtrinxit pref. A. pro h:juſmodt Fine 
preftand” in Com pred”, contra form” proviſion pred” ac contra probibit” no 
ftram. Et habeas ibi, &c. & Averia ipſius A. ea occaſione capta interim de- 
liberari fac. Teſte, SO. 
But note, That he may ſue forth that Writ of Attachment againſt Attachment 
the Sheriff, or other, although that he never ſueth forth any Writ of —— 
Prohibition before directed to the Sheriff or Baliff; but then he ought — Ke my 
for to be diſtrained for that Fine; for the Statute in it ſelf is a Prohibi- vid. 9 H. 6. 
cion to the Sheriff, and to all others, that they do not diſtr un for ſuch 61 & 19H. 6. 
| H h h h 2 Fine 5% Ae. 


1 by 
Grants made by the K ing, &c. 


Fine for fair Pleading; but if the Sheriff, or other, demand ſuch Fine, 
and doth not diſtrain for the ſame, then he cannot have a Writ of Attach- 
ment for ſuch Demand made becauſe he is not damnified by the Demand, c. 


| Grants made by the King expreſſed and contained in 
the Regiſter, to be remembred. 


RE X Ballivis & probis bominibus Ville de P. ſalutem. Sciatis quod de 
gratia noftra ſpeciali conceſſimus vobis in auxil* Ville pred paviand', 
quod a die confectionis preſentium, uſque ad finem quinque annorum proxim 
ſequent” plenarie complendorum, capiatis in eadem Villa Conſuetudines ſub- 
ſcriptas; viz. de quolibet Sunnag”, Ec. Et ideo vobis mandamus, quod Conf. 
prædict uſque ad finem termini prædict' capiat', ut predie eſt; completo 
autem termino didtor quingue annor, didiæ Conſ. penitus ceſſent & deleant*. 
In cujus, Ec. | | 


Grant of a Stewardſhip. | 


E X, & c. Sriatis quod conceſſimus dilecto & fideli noſtro W. de H. offi- p 
cium & regimen Seneſchalciæ, Sc. cum omnibus ad dictum aſficium 
pertin', quamdiu nobis placuerit : Et ideo vobis mandamus, quod eid W. in 


omnibus tanquam Seneſebhall pareat, reſpoudeatis, & fideliter intendatis. 
In cujus, &c. | 


Grants of Letters Patent. 


8 E E in the Regiſter notable Forms of Grants of Letters Patent made p 
by the King in divers Manners, eſpecially among the Writs of Ad 
quod damuum, and alſo after the Writs de Corrodio habendo. And there is 
a Patent made, De cuſtodia Foreſte Regis, in recompenſationem certæ ſum- 
me, alicut per Regem ad vitam ſuam conceſſam. | 

And other Patents there made upon Indentures between the King and 


others, upon a borrowing of Mongy by the King, by which Patents the 


King doth grant to hold and keep Gbvenant, Ec. 


[271.] 


2 be Grant of the King of the firſt Benefice which ſhall happen void 

is ſuch: 0 
Rex Cancellario ſuo qui nunc eſt, vel qui pro tempore ſuerit, vel Cuſtodi 
magnt Sigilli, ſalut.. Promotionem dilecti Clerici noſtri A. prætextu bout ſer- 
vic ſui tam Dom Edwardo quondam Reg! Angl', avo noſtro, quam nobis 
impenſi, cordit affettantes, ac vclentes ipſum a premiſſa conſideratione favore 
Praſequi gratioſo, volumus quod idem A. ad primum Beneficium Eccleſiaſticum, 
taxationem viginti marcarum excedens, vacaturum, quod ad Praſentat” no- 
ſtram pertinuerit, & quod duxerit acceptand', preſentetur. Et ideo vobis 
mandamus, quod eidem A. Literas niſtras de Praſentat' ad primum Benefi- 
CIUIRB 


$ 
Grants of Letters Patent. 


cium Eccleſiaſticum vacaturum, quod ad nos fic pertinuerit, & quod duxerit 
acceptand, ſub præd magno Sigillo noftro in forma præd babere faciat'. In 
cujus, Ec. Teſte, Ec. | 
But ſuch Grants are not in Uſe at this Day. 

A A Grant of the King to one of his Chaplains of a yearly Penſion out 
of the Exchequer, until he be promoted unto a Benefice, is thus: 
Rex omnibus ad quos, Ec. ſalut'. Attendent grata & laudabilia obſequia 
que dilectus Clericus noſter A. nobis ante bæc tempora gratant' exhibuit, ſuper 
quibus tam per dilectum & fidelem noſtrum W. quam alios fideles noſtros, ſu- 
mus certitudinaliter informati, ſperanteſque quod in noſtris agend ſuæ affetP 


& benevolentie puritate continuabit ſucceſſtvis atibus in futur, ac volentes 


ipſum munere proſequi gratioſo ; conceſſimus ei quandam annuam Penſionem xx 

marcarum percipiend ſingulis annis ad Scaccar* noftrum ad Feſta Paſchæ & 

S. Mich' per equales portion” quonſque ei per nos fuerit proviſum infra reg- 

_ A - de Beneficio Eccleſſaſtico quod duxerit acceptaud'. In cujus, &c. 
efte, Ec. 

There is another Grant in the Regiſter, an 295. made by the King to 
one, to give him Authority to reconcile the King's Enemies who have 
left their Obedience, and adhered unto other the King's Enemies, Oc. 
and to grant Pardon to them; and the Grant is ſuch : 

Rex univerſis & ſingulis, Ec. ad quos, Ec. ſa. Sciatis quod nos de fide- 
litate probata & circumſpectione provida dilecti & fidelis noſtri Antonii Lucy 
plenarie confidentes, dedimns eidem Antonio plen” tenor preſent” poteſtat no- 
mine noſtro recipiend ad fidem & pacem naoſt ram homines de partibus de Gal- 
loway in Scotia, ad fidem E pacem noſt ram non exiſtent”, & alios qui eiſ- 
dem Scotis contra nos adherent, ſeu adbæſerunt, & cum eis contra nos de in- 
imicitia noſtra fuer”, & qui ad fidem & pacem mſtram venire voluer, & 
guos ad fidem & pacem bujuſmodi for viderit admitteud; & Literas de Par- 
donatione dictarum adbæ ſionis & inimicitiæ, necnon de bujuſmodi admiſſione 
ad pacem noſtram, eiſdem hominibus pro ſecuritate ſua in hac parte nomine 
rofiro faciend', ratum & gratum babitur quicquid idem Anton fecerit nom 
uoſt ro in premiſſ. In cujus, Oc. Teſte, Ec. 

There is another Grant made unto one of the Cuſtody of a Caſtle, 
and the Ammunition therein, for what Time it ſhall pleaſe the King, 
and a Writ thereupon directed to him who had the Cuſtody thereof be- 
fore, to deliver to him the Caſtle, and the Implements and Things ap- 
pertaining to the ſame. 

And you may ſee there the Patents made to Sheriffs to be Sheriffs to 
the Counties, and alſo the Patents made to the Eſcheators of the Coun- 
ties, and alſo the Writs to the old Sheriffs and Eſcheators to deliver 
unto them the Rolls and Writs, Oc. 


D And Letters Patent of Attendants unto Archbiſhops, Abbots, and all 


others, to be Attendants unto them in thoſe Things which do appertain 
to their Office. The Form of Nomination to be made by the King to 


an Abbey or other Perſon. Of one to be Vicar, and that the Abbot do 


preſent him over to the Ordinary. And alſo the Form of Revocation 
made by the King of that Nomination. And alſo the Form of the 
Writ which the King ſends. to the Ordinary to admit of that Revoca- 
tion, 
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tion, and to admit another Perſon by another Nomination. All theſe 
appear in the Regiſter, fol. 302. | 

And divers other Preſentations made by the King, and alſo Revoca- 
tions of his Preſentation; and alſo Nominations made by the King in 
| his own Right, or in the Right of others, are there in the Regiſter ; 
q and Grants made by the King of Donatives, and the Writs directed 
1 unto the Sheriff to put them in Poſſeſſion; and Writs there to the Or- 
| dinary, to aſſign unto a Prebendary Stall in choro, & locum in capitulo, 
who hath the Prebend by the King's Collation ; and divers Ratifications 
there made by the King to divers Incumbents of Churches, or Pre- 
* bends, which they have in Poſſeſſion as Incumbents, c. 
| | And-many Forms of Writs made to Abbots or Biſhops, to have year- 
| ly Penſions for his Chaplains, until they are promoted to Benefices : 
| And the Writ to the Chancellor to preſent in the King's Name ſuch a 
one, the King's Chaplain, to the firſt Avoidance of any Benefice which 
ſhall be void, which appertains to the King; and alſo Grants by the 
King to receive a yearly Penſion out of the Exchequer. | 

And divers Forms of Writs of Proxy are in the Regiſter, to ſue, x 
| defend or anſwer, Ec. or to reſign a Benefice, Sc. - 
l And the Form of the Refignation, Oc. and the Form to make Prote- P 
' ſtation when a Man will reſign his Benefice, Sc. appear in the End of 

che Regiſter, in fol. 302. and in other Folio's there — 


> 
And ſo endeth this preſent Treatiſe, called, New Natura Brevium, which 


Book fully declares the Natures of the Original Writs contained and ex- 
preſſed in the Regiſter. | 


THE 
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of Fitz- Herberts Natura Brevium. 


Abatement. 
WI ER E the Writ of Replevin 
abates, the Writ of Recaption 
ſhall abate | 165 L 

If a Man uſes his Common pendent his 

Writ, it ſhall abate it 420 M 

Where for Want of Vi & armis, and 
when, if it is put in, 194,195,196 H 

Nou-tenure ſhall not abate a Nuper obiit 

456 D 

A Writ of Diſceit ſhall not abate for 
Form 217 E 

Where an Audita querela ſhall abate 

239R 

In Debt, when it is in the Debet and 
Detinet | 273 

When in Outod permittat 289 C 

Nonſuit in the firſt Action ſhall not a- 
bate a Warrantia Chart 316 L 

Where the Writ of Covenant ſhall a- 
bate, and where not 343 E 

Accedas ad Curiam. 

To remove a Writ of Covenant out of 

a Hundred Court 341, 342 
Abbot. See Cozpozation. 
Actions. 

When in Actions brought the King 
ſendeth his Writ not to proceed, 
Rege inconſulto 363 DSE 

A Decies tantum is a popular Action 

| ' 396A 

Afions upon the Caſe; vide Crel⸗ 


paſs upon the Caſe. 210 


Lies againſt the Arch-Deacon for refu- 

ſing to give Induction 109 H 

Lies againſt a Man for falſly indicting 

another _ 265 L 
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Lies upon a verbal Covenant 341 G 
It lies for a Damage received by a Nu- 


ſance 408 
Accompt. 
The Forms of the Writ 268 
In what Caſes it lies 266 P, Q, A, B, 266 
C 267 
Where may be ſued 267 D 
It lies againſt one that was not actually 
Bailiff 266 
Againſt him that receives the Profit 0 
my Land ibid. A 


For the Infant againſt his Father, or 
Guardian in Socage 266 B, 269 A, B 
Againſt one that enters without his 


Conſent 270 B 
The Executors may have this Aion 
267 C 


It lies not againſt Executors #267 C 
Ir lies between Merchants that * 
in Common 267 D, E, 271 
For the Succeſſor 267 
Where the Plaintiff may remove it by 

Pone, and where the Defendant 268 G. 
The Writ of Monſtravit upon the Sta- 


tute, and where it lies 268 H 
Proceſs of Outlawry lies in * 
| 269 

Debt lies for Arrcarages of Accounts 
270 C 

It lies againſt a Woman, but not a- 
gainſt an Infaut 271 D 
Againſt a Prior ibid. F 
Againſt Baron for the Receipt of his. 
Feme ibid, F 
lt 
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It lies for Goods delivered beyond the 
Seas „ 271 
Where Goods are delivered upon Con- 
dition ibid. 
Lies not againſt a Deputy Receiver 
| | | 272 B 
Lies not againſt an Apprentice, but it 
hes againſt a Servant who is ſent to 
receive Money ibid. D 
Where againſt Collectors ibid. F 
Where the Writ of Ex parte lies for 


the Accomptant 3021 


Ad Clericum admittendum. 
The Form of it 89 B 
For whom it lies, and to whom to be 
directed ibid. 
Where it lies for the King's Patentee 
| 89 D 
Where to the King ex Officio go E 
For the Patron after the ſix Months 
ibid. F 
The Defendant ſhall not have it upon 
the Abatement of the Writ go H, 91M 
The Defendant muſt make Title go, 


| H, L, 92 A 
When the Plaintiff ſhall have it with- 
out making Title 91 N 


It may be directed to the Biſhop or his 
Vicar General, againſt whom the 
Recovery was ibid. 

Diſtreſs againſt two 92 B 


Tor a Stranger not Party to the Writ 
* 
Upon Agreement to preſent by Turns 


ibid. E, F 

Aadmeaſurement de Dower. 
'The Form of the Writ 348 G 
Where to be brought ibid. F 
| Where it lies, and for whom 348 F, 
G, H, 349 
It may be removed ibid. 
Where to be made H ibid. 


It lies not of an Improvement bid. C 


Upon a Poſſeſſion in Law ibid. D 


Admeaſuremeut de Poſture. 
The Form of it 291, 292, 293 
What it is, and where it lies 290 B, 
C, 295 H 


Lies not for the Lord 291 D, 293 D 
Nor againſt him, but an Aſſiſe only 


291 D, 292 
Commoners by Vicinity ſhall have it 
292 E 

It may be removed ibid. F, G 
The Count in it 293 A 
The Form of the Writ to the Sheriff 
to make it ibid. B, C 


Where the Writ de Secunda Superonerg- 
tione lies, and the Form of it 294 E 


Out of what Court ibid. E 
The Forfeitures upon the Judgment 
ibid. G 


Ad quod dammum. 
The Form of the Writ where the Lands 
are given in Mortmain Fog, 510, 


511 A 
Where a Chaplain or Woman gives 
Land 510 


For a Chaplain and Layman 510 C 

Where, notwithſtanding the King's 
Licenſe to alien, there muſt be an 
ad quod damnum 511 B 

The Form of the Writ where the Kin 
grants the Abbot Licenſe to purchaſe 


ibid. F 
To an Abbot or Biſhop to appropriate 
a Church 512 H 


They muſt be made according to tlie 
Letters Patent of Licence 513 C, D 
It lies where an Hoſpital or Prebendary 
is to be founded ibid. E 
Where the King's Tenant aliens, there 
ought to be an ad quod damnum ib. H 
The Form of it ibid. H 
Where the King gives Leave to make a 
Ditch near to one of his Ponds 
515 D, E 

Upon granting the Aſſiſe of Bread, _ 

; 51 

Where Lands are given to the King to 
be given to a religious Houſe 20. A 
Upon granting of a Pardon for Intru- 


fion ibid. D 
For a Foreſter upon granting over his 
Office $17E 


For 
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For cutting down Trees, and making Aſ- 
ſart of the Wood in the Foreſt 517 F 
For incloſing Part of a Foreſt ibid. G 
Where a Patent is granted, ab/qre ali- 
quo brevi de ad quod damuum ibid. 
Advowlan. 
The King ſeiſed of an Advowſon, and 
during the Avoidance grants this 


over, he ſhall not preſent 78 N 
Where the Executor ſhall preſent upon 
an Avoidance ibid. P 

Aid. 
Between Parſon, Patron, and Ordinary 
113 R 
Between the Lord and his Servant 
164 F 
Aid le Roy. 


Upon Aid trover the Action ſhall ſtay 
until a Procedendo in loquela out of the 
Chancery 339 E 

How the Writ ought to be 360 E, 3618 

It muſt appear that the King is con- 
cerned, otherwiſe a Procedendo lies 


362 C 
Aiel o2 Belaiel. 

The Form of the Writ of Aiel 507 
What it is, and where it lies, and for 
whom ibid. 
The Aunt and Niece ſhall join in it 
ibid. H 

| Alienation ſans Licenſe. 
The King's 'Tenant ought not to alien 
his Lands until an Ad quod damnrim 
ſued our, and the King's Licenſe for 


it 513 H 
The Form of the Writ of Ad quod dam- 
7 51 


In what Caſes a Licen ſe under the Great 
Seal muſt be ſued out 513 H, 514 B, 

| . 515 C 

Upon Alienation without Licenſe the 
King ſeiſeth the Lands » 516 C 

Amercement. 

In what Caſes, and upon what Amerce- 
ments a Writ de Modcerata AMifericor- 


dia hes 172, 173, 174, 175 
What Pcrſons are to be amerced, and 
how 175B 


Annuity. 
Debt lies not where it continues 280 H, I 
It lies for Executors for Arrears of an 


Annuity 278 L, 2801 
The Form of the Writ 357 B, C 
Where to be brought 357 E 
In what Caſes it lies 356 
In what Courts ibid. B 


Where the Heir ſhall be charged 358 F 

It lies upon a Grant by a Corporation 

ibid. G, H, I, K 

Upon the King's Grant ibid. L 

By Patron and Ordinary's Grant ibid. K 
Annua Penſio. 

Where this Writ lies, and for whom 


| | 523 G 

The Form of it ibid. 

The Form of the Grant of a Deacon 

ibid. H 

What Abbies or Priories ought to have 

Penſions and Corrodies ibid. 

| 

Lies not after Judgment in Quare Im- 

pedit 101 A, B 

Appendant. 

An Hoſpital may be appendant to a 

Manor | 98 B 
Apoſtata Capiendo. 

In what Caſes it lies 533 C 

The Form of the Writ ibid. 

There muſt be a Certificate in Chan- 

cery 5335 534 

Arreſt. 


The Body of a Clergyman not to be 


taken in Execution upon a Statute 


304 A 

Aſſile. | 
An Attaint lies not in an Aſſiſe except 
before Juſtices of Aſſiſe or Common 


Fieas :* 251 H 
Againſt the Lord for ſurcharging the 
Common 291 D 


The King cannot prorogue an Aſſiſe, 
becauſe the Defendant is in his Ser- 
vice 361 H 

Where new Judges are made after 
Verdict, and before Judgment 7d. 


FEE That 


That they do not proceed Rege incon ſul- 
to, in what Caſes it ſhall be 363 D, E 
When an Aſſiſe may be put off for 


ſome Time ibid. F 
Aliſe de Novel Diſſei ſin. 

Where it lies, and for whom, and in 

what Courts 409 A, 410 B 

For what Things 413 , 414 

The Days of the Returns 409 C 


The Juſtices of the Aſſiſe may take it 


without Patent 409 E, 411 A 
The Forms of it . 410 F 
If before other Juſtices 7b:4. G, H, I, K 
The Form of it in the King's Bench or 

Common Pleas . 411 B 
The Demandant muſt find Sureties 
| | ibid. C 
Where there may be a Voucher 412 
It lies for Tenant by Elegit, Ec: ibid. G 
The Form of the Patent where there 

are ſeveral Aſſiſes depending between 


two Perſons 4131 
What ſhall abate it ibid. B 
A Patent directed to Juſtices 418 A 
Of what Seiſin 413 A, 414 C, 764d. F, 
H, 420 J 

There may be ſeveral Things in one 
Writ 414 D 
Who ſhall be Diſſeiſors, and who not 

| ibid. G, H 


Where the Writ of Aſſiſe of Common 
of Paſture, c. lies 417 L 
The Forms of it 417 


In what County, and where to be 


brought | 418 
Afiſe de Mort d' Aunceſtor. 

In what Courts to be brought 409 C 
The Days of the Return ibid. C 
'The Form of the Writs, 452, 453 E 
The Proceſs in it 454 0 
In what Caſes it lies 451, 452, 453, 
i 454 
The general Patent will ſerve 452 


The Form of the Writ of Summons 
zbid. G 
The Aunt and Niece may join in it 453 
A Certificate, Writ of Aflociation, and 


Si 04 omnes, Will lie upon it 454 D 
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It lies for the Heir againſt the Guar- 
dian 5 


| ibid. 
Voucher lies in it ibid. 
Lies not for Lands deviſable by Will 
ibid. I 


It lies againſt Strangers, and not Pri- 
vies in Blood 455 L 
It lies for a younger Brother, where 
the Elder hath been gone 18 Vears 
ibid. 

| Aſſiſe de Nuſauce. 
The Form of the Patent 4261. 
Where, in what Caſes, and for whom 
it lies ibid. I, K, 42) N 
In what Counties it ſhall be ſued 426, 


427 
m—_ up a Fair, where it ſhall be a 
Nuſance 428 A 


Aliſe de Darrein Preſentment. 
The Form of the Writ 51 F 


Where and for whom it lies 72 G, , 


731 
Tenant f6r Years 52 H 
Uſurpation upon an Infant 73 K 
Coparceners 74A 


Where it may be per Journeys Ac- 
counts ibid. C 
Aliſe de Freſh Force. 


. No Writ of falſe Judgment lies in it 


2 43 L 
Aſloctation in Afliſe, & & nor omnes. 
See Commiſſion. 


What it ie, and where it lies 431 E, 
; 433 H 
The Form of it 431 


For ſeveral Aſſiſes 434 H 
The Form of the Writ to Juſtices new 
aſſigned 432 F, 434 A, 435 
For the Aſlociate 432, 434, 435 
The Form of the Writ of 51 n 9mnes 
433 H, 251 U, 435 C 

An Aſſociation after an Aſſociation lies 
not | 433 D 
A general Patent to take all Aſſes 10. 
The old Juſtices ſhall deliver their Re- 
cords to the new ones 433 G 
Where one of the two Juſtices cannot 
come, and another is added 432 A 
The 
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The King may make an Aſſociation in 
Juries, as well in Aſſiſes as Attaints 


. 435 
So likewiſe to the Sheriff in a Rediſ- 
ſeiſin ibid. D, 437 K 


Although the Aſſiſe is diſcontinued, yet 
the Aſſociations and Writs of S uon 
omnes continue all the Aſſiſes 435 A 

Attachment. 

Againſt the Lord that refuſeth to hold 
his Court, ſo that his Tenant cannot 
proceed upon his Writ of Right 6 E 

For diſtraining after a Ne injuſte vexes 

| 21 D 

Lies againſt the Lord in antient De- 

meſne that refuſeth to hold his Court 
| 26 D, E 

Attachment lies againſt the Sheriffs 

that refuſe to execute a Recordare 
26 E, 27 A, B, 28 D 

Attachment againſt the Lord for di- 

ſtraining after a Monſtraverunt 32 B, 
C, 33 E, G, H, I 

For not doing Execution upon a Writ 
de Executione judicii 43 B 

Lies upon an Admittendum Clericum 89 C 

Attachment lies upon the Biſhop's Re- 
fuſal to admit the Clerk upon a Quare 
nou adiiſit 109 C 

Vhen it lies againſt the Sheriff in Title 
Excommunicato capiendo 144 O, B, 145 

For not executing a Homine replegiando 

154 B 

Lies againſt the Sheriff for not execu- 
ting a Pluries in Replevin 156 E 

Upon a Aſoderata Aſiſoricordia 173 A, 

B, C, 175 D, 176 

After a Writ De ſecuritate Pacis 183 A 

Lies againſt the Sheriff for nor deliver- 
ing the Perſon that brings his Au— 
dita querela | 240 F 

For not executing a Writ of Conſpi— 
_ 265 N 

Lies for proceeding to Judgment after 
a Pone allowed 274 

Lies againſt the Sheriff if he will not 
make Admeaſurement of Common 
upon a Wrir directed to lim 292 F 


Lies againſt a Mayor that will not cer- 
tify a Statute 303 C, 305 D 


Againſt the Sheriff for not executing 


an Execution upon it 308 B 
Lies againſt a Commiſſioner that will 


not certify the Conuſance of a Fine 


6 345 B 
It lies for proceeding after a Proceden- 
do ad Fudicium 359 C 
It lies not againſt Juſtices upon Re- 
cord 362 A 
It lies againſt the Lord for diſtraining 
after a Writ de Exoneratione Sectæ 
ad Cur” Com” vel Baron 373 D 
So likewiſe againſt the Sheriff or his 
Bailiff 374 B. 375 
It lies when more Services are diſtrain- 
ed for than are due 379 F, A 
Againſt the Sheriff for not returning 
right Perſons Jurors 387 
Upon a Writ de Tolneto quiet. Eſſeud. 
518 
It lies for not obeying the Writ de Cur- 
rodio habendo 526 E 
It lies for proceeding after a Writ de 
Pulchre Placitando fued out 596 C 
Attachment-ſur Prohibition. 
When and where the King may have it 
95 F, 100M, N, 101 A 
Where the Party ſued in the Spiritual 
Court may have it 95 H, I, 101 B 
Where it lies againſt the Judge 96 L 
For Suit for Treſpaſs ibid. M 
For illegally Excommunicating 97 C 
Where it lies for proceeding after a 


Prohibition 98H 


Where it lies after Judgment in Mare 
Impedit 101 A, B, 102 1 
For citing the King's Chaplains for 
Non- reſidency 103 G 
For ſuing out of the Realm 104 H 
So likewiſe upon a Citation from Rome 
ibid. 1 

For ſuing out of the Juriſdiction 106F 
For ſuing for above 40 5. in a County- 


Court 1079 A 
For dividing an entire Debt into ſeve- 
ral Plaints ibid. 
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Upon a Ni, prius 


Within the Verge 


It lies for the King 


ritance ibid. B 

For proceeding after a Nn Ponend in 

Aſſiſts 385 C, 386 C 
Attainder. 


Who ſhall have the Eſtate of a Perſon 
attainted, and when 339 H, ibid. K 
The Pernor of the Profits ſhall anſwer 
the King ibid. K 
Attaint. - 

'The Form of the Writ 241 H, 242 N, 
242 A, C, 243 D 

In an Aſſiſe 2491, K, 250 L, 251H 
Where it lies 241 G, 243, 247 M, 


ibid. O 
What is a good Bar to it 245 G 

In what Court 241 G, 247 M, ibid. O 
249 H 

It lies for that which toucheth the Free- 

hold R112 

In Treſpaſs ibid. K, L 


For Damages unpaid 242 M 
ibid. N, ibid. A 
In a Liberty or Corporation ibid. O 
Upon a Plaint without a Writ bid. A 
| 556 P 
ibid. C, 556 F 
The Proſecutor may be bailed out of 
Priſon to proſecute his Writ 243 D 


When the Heir ſhall have it 247 B, 


248 F, G 

It lies for Vouchee 243 E, 247 A 
For him in Reverſion 243 F, 247 A 
It lies not where the Witneſſes affirm 
the Verdict 244 H 
Where it lies although the Verdict is 
true | 244 A 
Upon an Enquiry in Waſte 245 C 
ibid. D, 247 Q 
Where there are two Enqueſts 245 E 


In an Aſſiſe | ibid. F 
It lies before Execution ſued ibid. 246 

G, H 
The Judgment in Attaint, 246 , 


I. ies aga ii e Tertenant 246 K 
I. i es not upon an Appeal 247 L. 
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For ſuing in Treſpaſs Vi & armis 108 A 
For Charters which concern the Inhe- 


Nonſuit after Appearance is peremp- 
tory | 248 D 
Where the Writs muſt be ſeveral 75. E 
Lies not upon a falſe Verdi& given in 
an Aſſiſe, except it be before Juſti- 
ces of Aſſiſe or Common Bench 251 H 


Upon a Rediſſeiſin 252 
The Puniſhment of the Jurors when 
convicted | 252 L 


Attornato faciendo & recipiendo. 
The Form of the Writ 360, 368 
When it lies, and for whom 3670 P, 

225 368, 369 
When the Tenant is in Ward 368 A 
To do Suit in a Hundred Court, Oc. 
151d. 
To the Bailiffs to receive an Attorney 
5 369 C 

Attozmey. 


Their Powers, and who may make 


them. (See in Title Dedimus poteſta- 
tem.) 
An Action lies againſt him for covinous 
Practice 218 D, 233 A 
Where he may plead Non ſum Informa- 
tus | 2241 
May bring Debt againſt his Clients 
upon his Bill 281 L 
May be made in a Quid Juris clamat & 
per que ſervitia 345 A 
'The Tenant may make Attorney to do 
Suit at the Lord's Court 368 
So likewiſe in the Hundred or other 
Court tbid. 
They are to be admitted to execute 
their Authority 369 
Attozmment, | 
Grantee of a Reverfion by Fine ſhall 
not bring Waſte until ! 
137 
Where Debt for Rent lies for the Re- 
verſioner without Attornment, and 
where it muſt be 281 N 
The Meſne not compellable to attorn 
3191 
Where a Piſtringas ad Attornaudum lies 
| | 345 A 


Aud te 


Audita Querela. 
The Form of the Writ 233 
Where it lies, and for what ibid. N, 
2357 236 A, 237, 238, 239 B, 364 A 
Out of what Court 239 8, B 
To whom directed 233,239 8, B 
Where an Attorney covinouſly makes 


Default 239 A 
One Feoffee may have it againſt an- 
other 240 B, 236 G 
Upon a Defeaſance 235 C, 240 C 


It lies upon a Releaſe after a Verdict 
235 A, 23) J, 239 B 
Againſt the Grantee of an Eſtate 236 E 


It lies for the Heir ibid. B 
When a Stranger may have it 201d. G 
Upon a forged Statute 237 H 
It lies not after a Summons returned 

upon a Sire facias ibid. 1 
It lies for an Infant #bid. K, 240 D 
For one in Dureſſe 238 L 
Upon a Releafe to one Obligor ibid. M 
It is a Superſedeas ibid. O 
It may comprehend two Matters 239 R 
Where it ſhall abate ibid. 
The Proceſs in it ibid. 


Where out of the Common Pleas, and 
where out of the Chancery 239 B 
For the Feoffee of Part of the Land 
which did belong to the Recogniſor 
240 E 
Where the Money upon a Statute or 
Recogniſance is entred into, and an 
Acquittance given | 240 F 

| Ancient Demecſne. 
What Lands are ancient Demeſne 
31 D, 35 D, E 
When a Tenant is ouſted or diſſeiſed, 
what Remedy the Law allows him 
23 F 
The Manor and the Demeſnes which is 
called ancient Demeſue, is under the 
Juriſdiction of the Common Law; 
but the Lands which are holden of 
the Manor are ſuable no where but 
in the ancient Demeſne Court 24 M, 
223 A 
What Remedy a Copyholder hath to 
recover his Land 25 B 


The TABLE. 


The Tenant may bring an Aſſiſe againſt 
26 E 


his Lord 
What Acts done make antient Demeſne 
Frank-fee 28 
None but Socage Lands are ancient 
Demeſne 29, 3oB 
In what Caſes they may have their 
Writ of Monſtraverunt 31 D, 31 P, 
32 G, 376 C, 387 F 
The Privileges of ancient Demeſne 
31E,F, 376 C, 387 E, 521 A 
Diſceit lies upon a Fine levied at the 


Common Law 223 A 
Not compellable to appear at any Leet 
or Torn | 379 C 
Nor to ſerve upon Juries 387 F 


Not to pay Toll, Pontage, Ec. 520 A 

They ſhall not contribute to the Ex- 

pences of Knights in Parliament 

521 C 

Breve de Auxilio ad filium militem ſa- 
cere vel ad filium maritand”. 


The Form of it 187 A 
When it lies, and for whom 187 B, 


How it muſt be paid 188 C, F 
It was at the Common Law bid. D 
To whom directed ibid. E, H 
For the King's Tenant ibid. F 
The Lord may diſtrain for it ibid. E 


Bail. Vide Title Mainpꝛize. 
Baily in Account. Vide Tit. Account. 
Bailiff of a Mano. 

N what Caſes the Lord of the Ma- 
nor ſhall bring a Writ of Reſcous, 
for a Reſcous done to the Bailiff 231 
He ſhall have an Action of Treſpaſs 
for the Loſs of his Service wid. B 
Batliff of a Franchiſe. 

In what Caſes he ſhall maintain a 
Writ of Reſcous 230 G, 231 A, 
B, 232 D 

Where the Lord ſhall have it 231 B 
The Plaintiff upon an Execution ſhall 


have it 232 
Where compellable to admit an Attor- 
ney 368, 369 
Mult 
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Muſt have ſufficient Lands within the 
County 382 A 
A Clergy-man muſt not be elected 


| | 405 B 
Baron & Feme. 
A Feme covert may be Attorney for 
her Husband | EC 
She ought to preſent within ſix * 
81 

Feme excuſed from Waſte by her Huſ- 
band's Death 136 I 
The Writ de Securitate Pacis lies for the 
Wife againſt the Husband 185 F 


Where they ſhall join in a Writ of 


Diſceit : 223 C 
Conſpiracy lies not againſt them be- 
cauſe but one Perſon 264 K 
Account lies againſt Baron upon the 
Receipt of his Feme 271 F 
Debt (during Coverture) lies againſt 
Baron and Feme for the Debt of the 
Feme 277 E, 279 C, 


Againſt the Husband upon the Wife's 


Contract 257 G, 
The Husband after the Wife's Death 
ſhall not bring an Action for a Debt 
due to her 279 C 
Where the Wife ſhall have a Rationa- 
bili parte bonurum 284 L 
May join in a Writ of Meſne 318 
The Wite may have a Detinue againſt 
her Husband after Divorce 325 A 
Quod ei deforceat lies for them 365 E, 
| 366 A 
'They may be retained Servants 392 O 
Where ſhe ſhall be a Diſſeiſoreſs, and 
where not 
Where they may have a dum non fuit 
infra atatem 445 K, 446 L, 
Where the Wife ſhall have a Cui in 
vita 65, 447 
Where ſhe ſhall have her ad pH a 
qui prateriit 465 A 
The Wife may have a Srpplicauit a- 
gainſt her Husband 542 F 
Beau pleader. 
Where the Writ de Pylchre Placitando 
lies, and to whom to be directed 
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414 G 


The Form of it LI 


ibid. B 
An Attachment lies upon it 


ibid. C 


Cauſa Matrimonii pre locuti. 
H E Form of it 471 B 
In what Caſe and for whom it 
lies I, 472 
It lies in the Per & Cui, wy rg 
and Per, Cui & Poſt 472 E 
The Aunt and Niece may join in it 
: zbid. F 
The Husband and Wife may ſue it 
| ibid. 1 
It may be ſued without any Writing 
to prove it ibid. L 

Cautione admittend”. 

The Form of it, and where it lies 
145, 146 C 
To the Sheriff to deliver a Perſon ex- 
communicated 146 D 
Biſhop's Certificate of Abſolution 146 F 
Excommunication by the Chancellor 
of Oxford 147 C 
A Superſedeas granted to the Sheriff to 
diſcharge one taken upon an Excom. 
Capiendo 147 D 
So likewiſe upon an Appeal from a 
Sentence 148 E 
Biſhop's Certificate of Excommenge- 
ment ibid. E, 149 B, C 150 D 
Court of Rome and their Bulls 149 B 
S perſedeas during an Appeal 150 C, 
5 | ibid. E 
Scire facias ibid. 
For a Perſon convict of Felony 151 A 
For Reſtitution to a Church or Sanctua- 
ry | ibid. C 
Vagrant, Monk or Friar 152 D 
Canſe de Remover. | 
In a Writ of Right Patent 7 P, 8 A 
„ D, 
In a Writ of Right of Dower 16 E, 
For the Petty Jury in Attaint after 


Conviction 252 L 
 Certrorart. 

What it is, and from whence it iſſues 

554 A 


To certify the Proceedings in the an- 
cient Demeſne (which were ſent in- 
| to 


The TABLE 


to the Common Bench) into the 
Chancery : 30 A 
To certify Waſte 134 A 
To remove the Sureties and Recogni- 
ſance upon a Supplicavit 186 C 
Who may have it 189 B 
To certify it into Chancery 185 G, 
186 D 

For the Petty Jury in Attaint 252 L 
To the Executors of Commiſſioners of 
Oyer and Terminer 259 A 
All Statutes may be certified into the 
Chancery, before Execution can be 
ſued upon them 303 C, 304 E, E, 

| | 305 D, 307 B, 
In a Perambulatione faciend. 310 C 
To certify the Conuſance of a Fine 
345 B, 346 D, 

It lies to remove the Record to the 
new Judges after Verdict, and be- 
fore Judgment in Aſſiſe, 361 I, 363 
G, 550 D, 

To certify Records from one Court to 
another 363 I, 551 H, 
To Remove a Priſoner Convict of a 
Rediſſeiſin into the King's Bench to 
be fined 1 E, F, 549 
To remove the Record of a Rediſſeiſin 
548 B, 549 C, 

Poft-Diſſeiſin, or Aſſiſe De Novel Diſſei- 
in 549 D, 556 D, E, 558 D 
Upon an Attaint ſued 549 E, 550 G 
For Damages upon the Removal of an 
Aſſiſe of Novel Diſſeiſin 550 A, 552 B, 
Where the Recovery is in an Inferior 
Juriſdiction to certify it into the 
King's Bench to make Execution 

| 550 B, 556 B, 557 L, 

Where there are new Judges 550 D 
Upon a VGucher to Warranty in an 
Aſſiſe 551 G, 
To certify all Pleas before Juſtices in 
Eyre, when they come into the 
Country ibid. K 
To remove a Record from the Com- 
mon Pleas into Chancery, and from 
thence into the King's Bench by 
Mittimus 552 A 


To ſtay Proceeding where the Record 
cannot be had 553 D 
To the Mayor of the Staple, to certi- 
fy a Statute ibid. D 
To certify an Indictment taken before 
the Juſtices in Eyre, and other 
Juſtices 554 C, 556 C, 557 H, K, 
To the Mayor and Sheriffs of London 


: 554 E 
To certify an Outlawry 555 G, $57 J 


| 559 G 

To the Barons of the Exchequer, to 

certify a Debt due to the * 
557 

To a Biſhop to certify how many Ad- 

miſſions to a Church ſince 1 E. 4. 

| ibid. M 

To the Ciſtos Brevium ibid. N 

For a Peer of the Realm that is ſuing 

to an Outlawry 558 C, 

To the Eſcheator 559 H, A, 

To certify a Record upon Se defendendo 

found, that there may be a Pardon 


548 F 
Certificate of the bog 

In what Caſes 119 L, 124 D, E, 

144 N, 

Upon a L laica Removertda 124 D, E, 

The Form of the Biſhop's Certificate 

125 B 

Before the Writ of Excommunicato Ca- 

piendo can iſſue forth 144 N 

In Baſtardy 363 G 

Certificate ſur Aſſiſe, Attaint, Mot 

O'anceſto2, ec. 
Where the Writ of Certificate upon 
Aſſiſe ſued lies 42 , | a F, 425 D, E, 


Where it ought to be ſued 421 F 
Before whom 425 B, ibid. E, 
To whom directed 421, 425 CC 
The Judges ſhall have a Patent 421, 
| | 422 A 
The Form of the Patent and Certifi- 
cate 421 D, 422 E, 
Where the Bailiff pleads a wrong Plea 
422 P, 424 C, 


Upon new Matter there may be a ſpe- 
cial Patent 424 B 
I Where 
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after it is pleaded 
- Upon a Certificate ſued there may be a 
Si non omnes, and an Aſſociation 425 A 

| Ceſtavit. 


ibid. D 


The Form of the Writ 478, 479 
For Services to be done in the Church 
8 | | 481 
In the Per, Cui, and Poſt 479 


In what Caſes, and for whom it lies 
478 H, 479, 480, 481, 482 
484 D, E 


Lies not between Dower and Tenant 


in Tail | 4791 
The Quantity of the Services, nor Sei- 

ſin not traverſable 481 F, G 
Where the Aunt and Niece ſhall join, 


and where not ibid. H 
Several Perſons ibid. 
It lies upon a Ceſſer for two Years 10. 
What is a good Plea to it ibid. 


For Service to be done in the Church, 
and alſo for Charitable Uſes 481,482 
Where Land is given to find Eſtovers, 
or the fourth Part of the annual 
Profit, there the Writ will lie if 
there is a Failer 482 A 
It will not lie but where there is a Te- 


nure 433 C 
Champertyv. 

What it is 349 A, 350 C, 399 K, L 

The Form of the Writ 398 


In what Court it lies 
Who ſhall be puniſhed ibid. D, 399 


K 
What ſhall not be Champerty ibid. D, 
FP, H 


I 
Falſe Latin ſhall not abate it for the 
King tbid. 1 
Againſt Officers | ibid. N 
Churchwardens. 
May have Treſpaſs for taking the 
Goods of the Church in their own, 


or Predeceſſors Time 208 K 
Commiſson. 
To levy Eſcuage 191 E 


Where the Writ of $7 ven omnes lies 
| 251 H, 255 C, 432 A 
Vide TituP Oyer and Terminer 253, 
254, 255, 256 


To repair a decayed Wall or Bridge 
296 E 
To take a Fine MRS. 
To certify the Biſhop's Fealty 394 B 
0 Comnion. 
If a Man be diſſeiſed of his Common, 
he ſhall have an Aſſiſe 418 A 
Quod permittat lies of Common, 286 F, 
28) H, L 
An Admeaſurement of Paſture lies be- 
tween the Tenants when the Com- 
mon is ſurcharged 290 B, 291 D, 
| 292 E 
But the Lord may diſtrain 291 D 
Burt if the Lord ſurcharge, the Te- 
nants may bring an Aſſiſe 291 D, 292 
What Commoners ſhall be ſtinted 157d. 
Where the Writ De ſecunda ſuperonera- 


tione lies, E9c. 29 
Where brought ibid. E 
He cannot have a Cria claudenda 297 C 


Where Common is claimed in Land of 
another, he may have his Writ of 
Quo Fure T 

Where the Tenant may improve a- 
gainſt the Lord 414 E 

Common appendant cannot be uſed 
but with thoſe Cattle that ſoil the 
Land 419 B, C, 420K 

But if a Man claim Common without 
Number, or for twenty Cattle, then 
it is otherwiſe 419 B 

Who may claim Common of Vicinage 

419 D, E 

Common of Eſtovers muſt be to the 
old Houſes 420 H 

Ard is appurtenant ibid. N 

Conſimili Caſt. 

Where it lies 113 D, 114 F 

Nonge D'eſlier. 
In what Caſes it muſt be, and what ir 


is 392, 393, C, 394 
The Form of the Writ 395 
Contra Formam Feoffamenti. 

The Form of the Writ 379 
In what Caſes it lies ibid. 
Who ſhall have it ibid. 380 
Againſt whom it lies 380 H 
| Con- 


The 


Conſpiracy. 
The ſeveral Forms of the Writ 261 F 
264, 265 N 
Where to be brought 265 M 
What it is, and for what it lies 260 D 
261 E, FE, 262, 263 
It lies againſt two Perſons at the leaſt 
264 K 
It lies not for an Acquittal upon an 
Appeal, except there is an Indict- 
ment 261 F 
It lies not againſt Baron and Feme be- 


cauſe but one Perſon 264 K 
The Acceſſary ſnall have it 262 A 
The Form of the Writ 264 


Upon Indictments before any who have 
Gaol-Delivery 262 B 
It lieth not againſt the Indictors 262 


C, D 
One found Guilty, and the other Not 
guilty ibid. E, F 


Lies not where there is an Act of ge- 

neral Pardon 263 G 
Shall recover treble Damages ibid. H 
Where there is a Conſpiracy againſt a 


Man's Eſtate 8 264 B 
It lies upon an Indictment for Treſpaſs 
ibid. C, F 

For forging of Deeds ibid. D 


For finding a falſe Office of my Land 
ibid. H 

An Action upon the Caſe lies againſt 
one Perſon for falſly indicting ano- 
ther 265 L. 


Conſultation. 
The Form of the Writ 122 L, 123 A 


In what Caſes it lies 116 N, O, 11) P, 
Q, R, 8, A, B, 118 D, G, 119 L., 
120 B, C, F, G, E, 121 K, L, 

M, A, B, C, D, 122 K, IL. 

To whom to be directed 118 E, F 

Where two Conſultations ſhall be 
granted ibid. F 

Lies in all Caſes of Tithes ibid. G, H 

Lies Pro Silva Cædua 119 

In ſome Caſes for Slander ibid. K, 
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No Damage to be recovered in the 

Spiritual Court 119 K 


TABLE E. 


Illegal Oath 120 A 
It lies where a Duty is payable to the 
Church 120 C 
Lies after an Appeal ibid. D 
For forbidding the Friars to hear Con- 
feſſion 121 1 
For taking and detaining another Man's 
Wife ibid. K 
By what Courts to be granted 121 D 
The Endorſement of the Libel bid. 
It ought not to be granted but where 
a Man cannot recover at the Com- 
mon Law 122 H 
For the Parſon, Pariſhioners, where 


ibid. L 

Upon a Deviſe to repair the Church, 

Sc. 123 A 

To proceed ita quod de Cædua tantum 
0 ibid. B 

Scire facias quare Conſultationem non, &c. 

ibid. C 

Upon Indicavit 119 L 

Contribution. 
The Form of the Writ 378 B 


Where it lies, and for whom ibid. B 


The Proceſs in it 379 D 
Coparceners. Vid. Tit. 
Iartition. 

opyholders. 


If a Copyholder in ancient Demeſne is 
ouſted, what Remedy to recover his 


Land : 25 B 
All Copyholders were originally Vil- 
lains ibid. C 
Coꝛoners. 
The Form of the Writ de Coronatore 
Eligendo 381 M 
Where it lies | ibid. 
By whom to be choſen ibid. F 
How to be diſcharged ibid. 
Co2po2ation. 
May be a Diſſeiſor 364 A 


Where they ſhall have a ſize aſfſenſt 
apitult 450 
Where an Abbot and Covent aliens, 
the Donor or his Heir may bring a 
Contra formam collatiouis 454 F, A, 


485 
SELLS It 


The TAB VL E. 


It lies for the Donor or his Heir only 
ibid. C, D 

The Form of the Writ ibid. D 
Cannot purchaſe Lands without an Ad 
quod damnum 509 A 
May bring a Writ to be diſcharged 
from Payment of Toll, Pontage, Ec. 


4619 E 
May have a Writ de Libertatibus allo- 
candis $23, $24 


Co2rody, Penſion. 
Where the Writ de Corrodio habends lies 
| 325 A, 526 C, D 
For the King only 525 A, B 
The Form of the Writ ibid. B 
An Attachment lies for not obeying it 
5 | 526 E 
Upon the Death of the Party admitted, 
the King ſhall preſent again 52) B 
But in Caſe of a Chaplain it is other- 
wiſe ibid. B 
Where it may be granted to ſeveral 
Perſons, and where to but one 764. 
The Difference between the King's 


Letter and his Requeſt 528 E 
What Tenures are not chargeable 
with it ibid. F 


A Liſt of the Priories and Abbies that 
ought to have Corrodies and Pen- 


ſions 8 529, 530 
Couſinage. 
The Form of the Writ 508 K 


What it is, where, and for whom it 


lies 508 I, L, M, N, O, P 
It lies not between Privies in Blood 
ibid. O 

Covenant. | 
The Form of the Writ 341 B 
For Executors ibid. F 
Againſt Executors ibid. H 


The ſeveral Natures of Covenants 340 


Where the Action to be laid 343 E 
It cannot be without Deed 341 CC 
Except in London 343 A 


Lies for and againſt Executors 341 D 
F, H, 343 D 
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341 D 


In what Courts 
When to be brought 342 1 
Eigne Title 342 M 
May be removed 341 
It lies for an Aſſignee of a Leſſee 
343 C 
Where Covenant of an Infant ſhall 
bind him 390 D 


Covenant de Fine levier. Vid. Tit, 
Fines. 
Curteſy of England. 

Where Tenant per Curteſy loſeth his 
Privilege 128 D 
The Heir ſhall not be in Ward during 
the Life of Tenant per Curteſy 
| 336 L, O 
He may bring a Writ of Eſcheat 340 
| M 


It ſhall not be upon a Poſſeſſion in 
Fact 350 D 
May bring his quod ei deforceat 364 B 

Courts. See in Tit. Pꝛohibition, 

Superſedeas. 

The Juriſdiction of the Marſnalſea 
Court, and of what Things they 
ought to hold Plea, and of what not 

546, 547, 548 

Chi ante Divortium. 
The Form of the Writ 471 
In what Caſes, and for whom it lies 
470 F, 471 G, I, K, L, M 

In the Per, Cui, and Poſt ibid. 

The Aunt and Niece ſhall have it 2b. L 

| Cui in Vita. 

In what Caſes, and for whom it lies, 
and where 446, 447, 448 


It lies where the Husband and Wife 


loſe by Default the Wife's Land 


| 366 C 

The Forms of the Writ 447, 448 
It lies where Lands are loſt by Default 
| ibid. I 

Where there is a Joint-tenancy 7624. 
| F, 448 K, 449 B 

The Aunt and Niece may have it 449 


Of a Rent | 430 G 
Curia Claudenda. 

The Form of it 297 

Where 


The TAB LE. 


Where to be ſued 29) G, H 
When, and for whom it lies ibid. H, B 
It lies not for a Commoner ibid. C 
How the Count muſt be 298 E 
Con and Services. 
The Form of the Writ 354 D 
The Nature of it, and for whom it lies 
ibid. B, C, D, 355, 356 
In what Courts it lies 354 B, E 
Several Tenants may be ſued in one 
Writ 355 F 
It may be in the Right only 355 G 
How the Count ſhall be id. G, I, M 
When Homage is demanded ib. L 
The Miſe ſhall be joined ib. N 


Damages and Coffs. 

N Replevin, when Plaintiff ſhall re- 
cover Damages and Coſts, and when 
not 139 FP, G, H, L 
Shall be recovered upon a Recaption 
164 E, 166 B 

Upon a Writ de Securitate Pacis 183 A 
Damages are recoverable in a Writ of 
Diſceit 224 M 
How to be aſſeſſed when two Defen- 
dants ſever in pleading, and are 
found guilty upon two ſeveral In- 


queſts 245 E 
Damage FeaMt. 

What Beaſts, and whoſch may be di- 

ſtrained for it 164 E 

Vid. iu titulo Parco fracto 228 

Vid. in titulo Reſcous 230 


Where a Commoner may diſtrain Da- 


mage-feaſant 297 C 
Darein Preſentment. 
For whom, and in what Caſes this Writ 
lies 1141 
Decies tantum. 
The Form of the Writ 396 


In what Caſes it lies and for whom 
396 A, B, C, D, E, 397 F 

Dedimus Poteſtatem 
Formerly all Perſons ought to appear 
in Perſon, and not by Attorney 59 C 
The King may licenſe a Man to make 
his Attorney 59 C, 60 E, FE, A, 61B 


The Chancellor ſhall make Letters Pa- 
tent thereof 61 B, C 
Plaintiff or Defendant may make their 
Attorney now by Warrant bid. D, 

L 621, K, O, P 
Where the Judges will refuſe ſuch At- 
torney 62 E, G, H, L, M, N, 63 D, 


: E, F 

By an Infant, when and how to be 
made ibid. H, I, K 
For Vouchee 64 P 
Where there is Interplcading 1b. 8 
For him in Reverſion ib. T 
For Sheriffs or Eſcheators 65 V, A 


Dekault. 
In what Caſes, and upon what Defaults 


the Writ of Quod deforceat lies, 364, 


365, 366 

Debt. | 
In what Caſes it properly lies 272,273, 
2745275, 276, 277 


Lies not in the Spiritual Court, but in 
Caſes of Marriages or Wills 340 C 
It lies againſt the Heir or Executors 
for not paying Aid pur faire fits Che- 
valier, Ge. 1891, 283 G 
Againſt the Sheriff upon an Eſcape 
211 C, 278 A, 282 P 

It may be brought for 10 J. in Money, 
and 10 Quarters of Corn 357 C 
It lies upon Arrearages of Accounts 


279 C 

The Form of the Writ of Debt 
H, I, 357 C 
In what Courts it may be brought 272, 
273 
When in the Detinet only, and when 
in the Devet and Detinet 213, 274 M, 
275 D 
Foreign Plea 2731 
Where it is brought againſt the Heir 
275 B, C, 272 L 
By an Abbot as Executor 274 A 
It lies againſt the Ordinary till Admi- 
niſtration granted 275 D 
But it lies not for him 277 E 
For a Duty to be done beyond the Seas 
wid. E 
K KKK 2 It 
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It lies (during the Coverture) againſt 
Baron and Feme for the Debts of 
the Feme 277 F, 279 C 


It lies againſt the Maſter upon the 


Servant's Contract 277 G 
It lies notwithſtanding a Re-entry 10. H 
Debt upon Bond lies not for the Heir, 
but for the Executors or Admini- 

ſtrators ibid. I 


It lies for the Arrears of an Annuity 


— 
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278 L, 279 C, 280 J 

Where Executors ſhall bring Debt for 
Rent 280 E 
It lies upon an Arbitrament ibid. G 
If a Liberate is directed to the Cuſto- 
mer of the King, at what Time ſo- 
ever he hath Aſſets in his Hands, 
Debt lies thereupon againſt him ib. F 
It lies not upon an Annuity where it 


continues ibid. H 
For Bailiff and Receiver for Surpluſ- 
age ibid. 1 
It lies for an Attorney 281 L 
It lies not where the Contract is diſſol- 
ved ibid. 
It lies for Deviſee of a Reverſion with- 
out Attornment ibid. N 
It lies againſt Leſſee after the Surren- 
der of his Term 282 A 
It lies upon a Judgment ibid. C 


Lies between two Partners upon a Pro- 
miſe for Equality of Partition 283 H 
It lies upon a becoming Pledge, with- 
out Writing ibid. 


It lies not upon a Bond payable at ſe- 


veral Days, till all the Days are paſt 


304 I 

| Detinue. 
The Form of the Writs 323 B 
In what Courts they lie ibid. B 


In what Caſes it lies 323 A, 324 E 
Where a Prohibition lies in it 323 C 


For what Charters 324 F, G, H 
For the Heir in Tail ibid. H 
The Heir ſhall bring it, though he hath 
not the Land ibid. I, K, L 
After a Diſſeiſin ibid L 


Where Bailment pending the Action, 
is a good Cauſe 325% M 


The Wife ſhall have it after Divorce 


325 A 

De viſe. 
The Writ of ex gravi querela lies to ex- 
ecute the Deviſe of Lands in Fee or 
in Tail, where Lands are deviſable 


by Cuſtom | 459 L 
Where Lands or Goods in London are 
deviſed 461 H 


Diem clauſit extremum. 
What it is, and where it lies 566 K, 
567 A, B, C, D, 568 F 
The Form of it 566, 567, 568 
Upon the Death of an Idiot 568 H 
It muſt be executed by the Eſcheator ib. A 
It muſt be ſued out within the Year 


569 C 
For the Wife where the Husband is 
outlawed 571D 


Diſclaimer. 
It lieth for the Tenant in a Writ of Cu- 
ſtoms againſt the Demandant 355 H 


Diſceit. 
The Form of the Writ 217 E 
The Proceſs in it 228 D 


In what Caſes it lies 21) E, 221, 222, 
| 223, 224, 225 

Where to be brought 223 L, 226 6 
No I: & armgggin it 21) E 
For ſuing . in the Name of At- 
torney without Leave 21) E, 218 A, 

| 227 B 

Upon a Forgery 218 B, C,225O0,227K 
Againſt an Attorney for Covin 219 E, 
2261, 233, 234 A 

For perſonating another, and confeſ- 
ſing the Action 219 A, 224H, 227 
A, ibid. B 

Where a Protection is purchaſed for 
one which never was beyond the Seas 

| 220 B 

Apainſt the Sheriff for a falſe Return 

221 C, 223B, D, 224 G 

It lies for levying a Fine of ancient 

Demeſne Lands 223 A, 225P,226E 
For Baron and Feme 223 C, 225 B 

For imbezilling a Writ 223 E 

For not performing a Bargain 224 F 

Where 


The 
Where a Summons is returned where 
de faclo there was none 223 B, D, 
224 G 

Where an Attorney may plead Non ſum 
inſormatus 224 1 


It lies upon a Warranty ibid. K 
It lies for ſuing a troubleſome Action 


225 N 
It lies for the Heir ibid. Q 
For the Executors ibid. R 
For the Vouchee 225 A 


The Summoners and Pledges to be ex- 
amined ibid. C 
It lies for him in Reverſion 11d. D, E 
It lies againſt the King 226 F 
For ſuing out Execution without a 
Summons ibid. H 
It lies againſt an Eſcheator 
Dilmes. 
Before the Statute of the 18 E. 3. the 
Right of the Tithes were determin- 
ed in the Temporal Courts, but that 
Statute hath altered the Law 70 F 
For Sheep, Calves, Kine, Milk, Oc. 
how payable, and when 118 G 
Of what Things Tithes ſhall be 122 E, 


ibid. G 

Diſſeiſin. 
Where a Uſurpation ſhall got hurt the 
Diſſeiſee N 85 F 
A Corporation may be a Diſſeiſor 364 A 
When an Infant or Feme ſhall not be 


Diſſeiſors 4148 
When a Man ſhall be ſaid to be a Diſ- 
ſeiſor ibid, G 


Diſtreſs. 


The Lord in ancient Demeſne not to 
diſtrain his Tenant after a Monſtra- 
vernnt 32 B, 33 C 

Although for the King's Debt, lies not 
againſt Tenant in Dower 106 G 

For two Diſtreſſes a Recaption lies 

164 E, 165 FP, G 

Pur Aid pur fair fits Chevalier 

Cattle diſtrained ought not to be im- 
pounded in an unknown Place or 
foreign County 203 N, O 

It muſt not be in the King's Highway 

204 A, 401 E 


188 E 


TABLE. 


What Cattle are not diſtrainable 204 B, 
401 E 

Where upon Diſtreſſes a Parco fracto 
lies 228, 229 
What Things are diſtrainable 230 E 
Upon a Diſtreſs taken, and a Reſcous 
made, ſee what Remedy 230, 232 
The Lord may diſtrain for Suit to his 
Mill 285 M 
He may diſtrain thoſe that ſurcharge 
the Common 291 D 
For not repairing a Bridge or Wall 
299 E 

Where a Writ of Meſne lies upon it 
316M,N 


A Writ of Annuity will not lie after a 


Diſtreſs 356 


228 D. Where upon a Diſtreſs by the Lord, 


the Writ of Exoneratione Sectæ ad 

Curiam Com. vel Baron. lies 369 A, 

370, 371, 372 

Diſtreſs muſt not be made upon Glebe 

2 

Where ſeveral Perſons are to do — 

Service; if the Sheriff diſtrains any 

one of them, he may have his Writ 

of Deonerando pro rata portione 535 H 

Dote Aſſignanda. 

The Form of the Writ, and for whom, 

and in what Caſes it lies 589 C 

Oath muſt be firſt made in Chancery 

589 D, 592 C 

Security to be given that ſhe marry not 
without Licenſe 


$90 
Where Lands are holden of a Subject 


ibid. A 
She may have a Dedimus to take her 
Oath 591 C 


Where ſhe muſt bring her Writ of 
Dower againſt the Heir 592 
The Heir may (upon Surmiſe that too 
much is aſſigned for Dower) have a 
new Inquiſition, and the Matter is 
re-examined ibid. B 
Oower, 
Tenant in Dower ſhall not be diſtrain- 
ed for her EHMusband's Debts 106 G, 


353 Q 
Tenant 


The 


Tenant in Dower may have a Secta ad 


 molendinum 286 
What her Quarentine is, and what Re- 

medy for it 377 E 
She may bring a Writ of Eſcheat 340 M 


The Forms of the Writs Unde nihil ha- 
bet 


347 
Where it lies, and for whom 346 E 
In what Courts | wid. 
Of what ſhe ſhall be endowed 347, 


/ 350 E, 351 J, K 
It may be of a Poſſeſſion in Law 350 D 
Not of her own Land ibid. E 
Nor when the Eſtate is determined in 

her Husband's Life- time 3 50 FP, 3518 


It ſhall be of a Tenancy in Common 
| 351 I 
At what Age ſhe ſhall have it 2bid. L 


Upon an Exchange ibid. N 
Where ſhe may endow her ſelf as Guar- 
_ dian in Socage 351 O 
Not of a Reverſion ex aſſenſu Patris 
: 352 A 

For the Wife of the Meſne ibid. C 
The Heir muſt aſſign it 76:4. E, 377 E 
Where ſhe elopes ſhe ſhall loſe it 3 52 H 
Where the Husband is attainted 76:4. I 
Lies not where there was a Jointenancy 
| wid. K 

Ex aſſenſu Patris, Matris, & Fratris 


ibid. L, M 


Ad oſtium Camera, ad oftitm Eccleſiæ 
ibid. M, N 

Of Gavelkind Lands ibid. O 
Free Bench ibid. P 
She may bring a Quod ei deforceat 364 B 
Where ſhe may have her Writ pro Ex- 
oneratione Sectæ ad Cur. Com. vel Ba- 


ron. 370 
Tenant in Dower of Capite Land muſt 


not marry without the King's Li- 


cenſe 403, 404 
Dꝛoit de Dower. 
What it is, where to be ſucd, and how 


to be directed 16 E 
How to be removed, and into what 
Courts ibid. 


When to be brought againſt the Feoffee 
F 


. 


When, and how againſt Tenant in Tail 


17A 
When to be brought in the Heir's 
Court ibid. E, A, B 


How, and where to be brought againſt 
the Leſſee for Life ibid. B 
It lies for Part of her Dower ibid. C 
If ſhe loſeth her Land by Default in a 
Præcipe, yet ſhe may have this Writ 
18D 

But if ſhe loſeth it by Action tried, 
ſhe hath no Remedy but Attaint 10. E 


This Writ lies for a Moiety ; accord- 


ing to the Uſage of Gavelkind 2h. K 
Dꝛoit Cloſe, 

What it is, and in what Caſes it lies 
23 F, 24M 

It lies for Common of Paſture, ſtop- 
ping of a Way, Ec. 23 H, I, 24K,L 
The Entry of the Writ ibid. N 
The Form of it, and Proceedings there- 
upon ibid. 
Proteſtation to proſecute 24N 
Where the Lord is a Party 26 E 
Voucher or Foreign Plea 29 G, 30 H 
Droit in the Debet and Solet, where it 


lies N 287 H 
Du!ꝛoit de Garde, 
The Forms & the Writ 325 C, 326D, 
| F 


3 

Where it lieth, and for whom 325 B 

326 D, , 335, 336, 337 
Where it may be ſued 326 F 
It may be removed ibid. G 
For Guardian in Socage ibid. H 
Upon a Feoffment by Colluſion 334 K 
The Wife within Age ſhall be a Ward 


335 

The Woman's Age ibid. 

The Judgment 337 
Dꝛoit Patent. 

The Form of the Writ for Lands, Ec. 

3 G, H, 1 

For Land-Rent, and Paſſage over the 

River of Thames 41. 

For a Knight's Fee / 4 B 

9a dominus remiſit Curiam 6 A 

For 


For 


The 


For what it lies, and by whom to be 
brought I B, 2 Go D, 3 E, 31 Go D 
To whom to be directed 3 FP, H, 4 A, 
E. 


5 
It may be brought by ſeveral Tenants 5 D 


It may be brought in the King's 3 


by the Lord's Licence 5 
The Form of the Licenſe 6 A 
The Form of a Writ to compel the 

Lord to hold a Court that he may 

proceed upon his Writ of Right 10. E 
Where Right is delayed or denied, the 

Party grieved may remove his Plaint 

by a Tolt 7 F 


| When to be removed, by whom, and 


to what Courts F, 8 A, B, C, D 
Upon joining the Miſe a Prohibition 
lies, until the Juſtices in Eyre come 
into the County 9 E, F 
How to lay the Seiſin in a Writ of 
Right 10D 
Dꝛoit en London du auter City. 
Who may have this Writ, and to whom 
to be directed 12 B, 13 C, D, 14F 
How to proceed if the Tenant vouch- 
eth a Foreigner 13 E 
What Writs lie in London, and how to 
be directed 14 G, 15 A 
A Recovery in a real Action in the 


Common Bench is good, if the May- 


or and Sheriffs do not demand Conu- 
ſance 16 D 


Dꝛoit de Rationabili parte. Vide 
Tit. by the Rationabili parte, 


Dꝛoit O'advowſon, 
For whom it lies 69 B, C, D, no N, 
71 B, C, D 
Eſplees muſt be alledged 69 B 
Trial by Grand Aſſiſe ibid. C 
De medietate Advocationis 71 B. 
Tender de Demy mark 71 D 
Dum fuit infra &tatem. 
The Form of the Writ 445 H, I 


In what Caſes it lies ibid. G, I, 445 K, 
446 L, 466 D 


T4 


Dum non fuit Compos Aſentis. 
The Form of the Writ 466 C 
In what Caſes, and for whom it lies 76. 
Where it is a good Plea in Debt upon 
Bond 467 
For the Heir ibid. B . 


Ejectione firme. | 
H E Form of the Writ zog; G 
In what Caſes, and for whom it 
lies ibid. F, 506 JI, A, B, C 
What ſhall be recovered in it 506 H 
Ejectione Cuſtodie. 

The Form of the Writ 327, 328, 458 
What it is, and when it lies 32) L, 
457, 458 

When for a Guardian in Socage 328 C 
What ſhall be recovered in it 457 T 
What is traverſable in it 459 K 
Eleftion de un Verderor d'un Foreſt. 
The Form of the Writ 383 C 
When it lies, and how to be choſen 
383 C 
Where he may have a Writ of Reſti- 
tution ibid. D 

De un Eveſque, Abbot, Prior, &c. 

How it ſhall bs, and by whom, and 


when 392, 393 
The Election of Archbiſhops, and Bi- 


ſhops, Ec. 394 A 
Elegit. 


Waſte lies againſt him 134 H 
Tenant by Elegit may bring an Aſſiſe 


412 G, 413 
May have a Rediſſeiſin 439 1 


The Form of an Elegit upon a Recog- 


niſance 594 A 

In what Caſes it lies, and upon- what 

ee g ibid. 

When the Vear and Day is paſt, there 

muſt be a Sire facias before Elegit 

595 C 

Executors cannot ſue out an Elegit 

without a Scire facias | 597 
Embzacecoz. 

A Decies tautum will lie againſt him 

396 A, C, D 

What 


The TAB L E. 


What he is 
Elditment. 
Lies againſt him that takes the Goods 
and Lands of a Perſon protected by 


396 B 


the King 209 B 
ide in Titulo Oyer and Terminer 253 
Uſque 260 
For not repairing a Bridge or Wall, 
c. 5 296 E 
An Endictment lies againſt forcible En- 
try into Land, which a Man hath a 


Title to 561 H 
Enkant. 


If he commit Felony at fourteen Vears 
of Age, he ſhall be hanged 466 D 
He ſhall ſue per Prochein amie, but de- 
fend per Guardian only 63 H 
Shall not remove his Guardian ibid. K 
But by Writ he may ibid. M 
Ought to preſent within ſix Months 817 
Where he ſhall be ouſted by Uſurpa- 
tion 5 80 M 
May bring his Audita querela upon a 
Statute acknowledged by him 238 K 
May bring an Account againſt Guar- 
dian in Socage 266 B, 269 A, 270 B 
Account will not lie againſt him 371 D 
Shall be in Ward, though married 
335 C, 336 M 
An Infant at twelve Years old, ſhall be 
bound by Covenant to ſerve in Hus- 
bandry 390 D 
His Command to enter ſnall not make 
him Diſſeiſor 414 G 
Where he ſhall have a Dum non fuit in- 
fra Atatem 445 K, 446 L, 466 D 
What Acts done under Age are avoid- 
able, and what not 466 D 
Eutre ad Communem Legem. 
Where this Writ lies, and for whom 
| 113 D, 114 F, 503 F 
Entre ad Teriniuuim qui preteriit. 
The Form of it 6 


404 
In what Caſes, and for whom it lies 


In the Per, Ci, and Poſt 464 E 
The Aunt and Niece ſhall jon in it 


465 H 


The Form of the Writ 


Entre ad Communem Legem. 
The Form of the Writ 


H 

In what Caſes and for whom 2 
| 7 8 

It may be in the Per, Cui, — Pf 


A 
Entre in le Quibns. 15 | 


The Form of the Writ 442 C, D 

In what Caſes it lies = © D, ve 

E, E, G, H, I, K, B, 444 D 

Count, how it ſhall be 443 E, ibid. A 

For a Corporation 443 F 

Where the Entry in le Poſt lies 444 C 
Entre in Caſu Proviſo. 


73 8 
In what Caſes it lies, and ge a 


73 
In the Per, Cui and Poſt - ; * M 
Where the Aunt and Niece may join 


in it 474D 
Entre in Conſimili Caſu. 

The Form of the Writ 474, 475, 476 

In what Caſes, and for whom it lies 


474, 475, 416, 503 G 


. Erro? 
When it lies, and where 44 D, 30, K, 
L., M, N, 51 A, 56B, 5 E 
The Proceedings, and aſſigning Errors 
upon it 45 E, 46 G,47 A, B 
The Record it ſelf muſt be _— 

45 

uod coram vobis reſedet 46 G 
It 'Tenant for Life loſe by Default, he 
in Reverſion ſhall have this Writ 47 C 
Diminution certified upon a Writ of 
Error 57 A, 58B 
Error in Law, how to be aſſigned 47D 
Where the Tenant admits the Writ to 
be good, he ſhall not take Advantage 
of it in Error 45 E 
Error ſhall not be aſſigned for any Thing 
which was for a Man's Advantage 


Upon a Judgment in the County Pala- 
tine of Durham ibid. G 
It lies againſt the King, and the Pro- 
ceeding upon it a 49 H 
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For 


De TABLE. 


Tor a Fault in the Proceſs in the King's 


Bench, or Common Bench 49 I 
It lies for an Executor or Adminiſtra- 
tor 50 N 
Upon a Bill of Exceptions ibid. A 
Upon a Judgment in Ireland, where to 
be brought 51 E, 56 B 
For making an Attorney, where it 
ought not 51 D 
Upon an Aſſiſe in the Country 57 D, 


E, A, 58 B 
Eſcheat. 
Writ of Eſcheat returnable out of Lou- 
don into the King's Bench 15 B 
Eſcape. Vide Titulo Sheriff. 
The Form of the Writ 338 E, F 
In what Caſes, and for whom it lies 


337, 339 H, 340 M 
In what Caſes it will not lie, but onl 


in Intruſion 338 
It lieth againſt the Diſſeiſor ib. C, D 
The King ſhall have it in London 339 

G, 340 M 
In what Courts 339 G 
For the Lands of a Felon ibid. H 


It lies not after Homage accepted 340 O 
Eſcheatoꝛ. 

May make an Attorney to make their 

Proffers 6 V 

May have an under Eſcheator 227 C 

The Writ De Reſtitutione Temporalium 

muſt be directed to him 393 
Eſtrepmeut. 

The ſeveral Sorts of the Writs, and 

their ſeveral Natures 139 U, 140 X, 


7 
Directed to the Sheriff X 140 
Or Party . 141 F 
It lies where Damages are to be reco- 
vered 140 * 
The Writ to the Sheriff ibid. A 


Who may ſue it ibid. B 
It lies in an Aſſiſe and real Actions 20. C 
It lies in a Writ of Right 141 E 
Who ſhall be puniſhed for it, and when 


ibid. G, H, K 
It lies upon a Scire facias ibid. I 
Upon a Writ of Waſte 142 N 


Upon an Attaint 142 0 

Upon a Juris Utrum ibid. 

Between Verdi& and Judgment, and 

before Execution 140 C, 141 K, 142 N 
Atate Probanda. ; 


Where this Writ is to be ſued 570 
When to be ſued out ibid. A 
The Form of it 576 D 


The Form of the Writ commanding 

the Sheriff to impanel a Jury 577 

Crcommengement and Excommu— 
nicato capiendo. 

Not to be iſſued forth until a Certifi- 
cate made by the Biſhop into Chan- 
cery - 144N 

Or the Vicar General ibid. 

After Satisfaction and Certificate made, 
then this Writ ſhall iſſue forth to ab- 
ſolve him | 145 A 

Execution. 

Execution of a Writ of Diſceit 221 B 

When a Recovery is in an inferior Ju- 
riſdiction, the Party may remove 
the Record in the King's Bench, and 
have Execution upon it 550 B, 556 B 

Execution ſur Statute-Merchant. 

The Mayor ought to certify it into 
Chancery, under his Seal 303 C 


If he refuſeth, how compellable 304 
How to be certified ibid. E, F 
For Executors 305 B 


The Form of the Writ of Execution 


6 30 

Where returnable ibid. H 
Lies before all the Days are paſt id. 
The Form of a Writ againſt a Clerk 


ibid. 
Sur Statute-Staple. 
The Form of the Execution upon it 
306 
It what Caſes it lies ibid. 


What the Sheriff may do upon it 2/74. 
The Liberate upon it ibid. 
To a County Palatine. 
Where, and in what Caſes it lies ib. A 
The Form of the Writ 30 
Certificate into Chancery ibid. B 
Upon the Removal of the Chancellor . 
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The TABLE. 


Upon aRecogniſance in the County 


befo2e the Sheriff. 

Where it lies | 308 
The Form of the Writ | ibid. 
When the Recogniſance to be made 
8 | ibid. A 
Attachment for- not doing Execution 

ibid. B 


Except theRecogni ſor deny the Debt 309 
A Priſoner in Execution muſt be al- 


lowed Bread and Water ibid. C 
+; ops 
The Form of the Writ 44 C 


Where it lies, andin what Caſes 43 A,B 
To whom to be directed 43 
Executoꝛs and Adminiſtratozs. 
Where they may bring their Writ of 
Treſpaſs 198 E, 209 M 
An Action of Account lies not againſt 
Executors | 267 C 
They may bring Debt for Arrears of 
Annuity in Fee | 278 L 
When they may bring Debt for Rent 
280 E 
Statute 
305 B 
May bring a Writ of Covenant 341 . 


May have Execution upon a 


A Certiorari lies to them to certify the 
Conuſance of a Fine 345 B 
Executors in London compellable to 


bring in the Will 462 
Ex gravi Querela. 

The Form of the Writ | 460 

What it is, and in what Caſes it lies 


| 459, 460, 461, 462, 463 
To whom to be directed 460 C 
The Count upon it ibid. C 


Ex parte talis. 

The Forms of it 301 G, 302 H, I 
For whom, and in what Caſes it lies 
| 301 F 
Where returnable 302 H, 303 A 
Where upon putting in of Sureties 
302 I, 303 A 

Erroꝛ in London. 
From what Court it comes, and in what 
Court and Caſes it lies 53 H, 55 E, G 
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To whom to be directed 54 A, B 
The Form of the Writ ibid. C 
A Superſedeas thereupon to the Sheriff 


54 


Si non omnes in the Commiſſion 55 E 


A Writ to hinder the Party from re- 
moving his Goods 57 B 
Pro Exoneratione Sectæ ad Curiam Baron. 
ys Form of _ hae and where it 
ies 309 A, 370 B 1 2 
To whom to be deckel 1 I 
Attachment lies againſt the Lord for 
proceeding after it 373D 


Faits and G2ants. 
He far the Words dedi & conceſſi 
in Deeds ſhall make a Warranty 
5 312 H 
Faux Judgment. 
It lies upon Judgment given in a Writ 
of Right cloſe 25 A 
The Form of the Writ 41 B 
In what Caſes it lies 41 I, A, D, 42 P, 
| H, 431, K, L 
Copyholder ſhall not have it upon a 
Judgment given againſt him 40 H 
It will not lie but where there are Sui- 


tors 40 
The Proceedings upon it 42 E. 
For Baron and Feme 42 G 


FJe'ealty. 
The new elected Biſhop, c. muſt do 
Fealty to the King for his Biſhoprick 


392 B, 394 
When to be certified, and where * 94 . 


It is not recoverable in a Ce//avit as 11 
Fee-ſimple. 
When to bring his Writ of Right 1 B, 


| 2 C, D 
*  Feoffment, 
The Feoffor ſhall keep the Charters 
324 G, 1 
By an Ideot, or Non ſane memory 5 


2 


Fines. | 
Forms of the Writs of Covenant to 


levy Fines | 343 F, 344, 346 C 
| The 


n 


The TABLE. 


The Form of a Dedimus to take a Fine 

344 G 
For a Judge of the King's Bench 76:4. 
For ſeyeral Writs of Covenant ibid. 


Ho to be levied for him in Reverſion 


345 


Quid Juris clamat, per que ſervitia ibid. 


A Certiorari lies to certify the Conu- 
ſance ibid. B 


A Fine for Lands in Capite 346 C 


Fines le Rop. 
Upon the Writ de Securitate Pacis 183 A 
What Fines are paid upon ſuing out of 
Writs 218 
The Jurors in Attaint ſhall be fined and 
impriſoned 252, 253 
When the Defendant pleads nor eſt 
Factum, and it is found againſt him, 
he ſhall be fined 282 P 
Foxcible Entry. 
What it is, and where the Writ lies 
| 560 Cy, D, 561 e 
Who only can have it 560 E 
The Form of the Writ 560 F, 562 F 
It lies not where a Man hath a Title 
| 561 H 
What ſhall be recovered in it #bid. A, 
B, 561 D 
What ſhall be a good Plea ibid. D 
Where the Defendant ſhall pay treble 
Damages ibid. 
Fozmedon in Reverter. 
Where it lies 337 A, 503 E, P, 504 A, 
B, 5os E 
Where the Lord ſhall have it 447 B 
The Form of the Writ 503 E, E, 504. 


A,B 

In the Count the Eſplees muſt be laid 
in the Donor and Donee ibid. C 
Where the eldeſt Son is to be mention- 
ed, altho' he was not ſeiſed 1b1d. D 
Where he is not to be mentioned ih. D 


Fo2medon in Deſcender, 
Where the Heir ſhall bring it upon an 


Alienation by the Husband of his 
Mother h 447 


In what Caſes, and for whom it lies 
486, 487, 438, 489, 490, 491, 492 


For the Heir of a Parcener or Tenant 
in Gavelkind 493 B 
Of what, and againſt whom it lies 
486 L, 487 A,B,488, 489, Sc. 498 B 
The Form of the Writ, and how the 
Heirs in Tail are to be named in ft 
489 PD, 489 A, 490B,C; 

With the Pedigree 490 D, E, P, G, 
491 H, I, K, 495 B 


For the Heir of a Parcener, or Gavel- 


kind Tenant 493 
The Aunt and Niece may join in it 
490 H 

The Grantee of the Reverſon ma 

have it 491 

Where it lies for the Heir of a Co- 
parcener and Tenant in Gavelkind 
492, 493 
The Form of the Writ 492, 493 
The Formedon in Deſcender, called 
Inſimul tenuit, ſee in Tit. Iuſimul te- 


nut 
Fo2eſfs and Chaſes. 
When and by whom the Verderors are 
choſen 383 
Freſh Foꝛce. 

For whom, and where it lies 15 C, 29, 
30 
Proteſtation to ſue in the Nature of 
what Writ he will 15 C 


Gard, see Tit. Livery. 
O* E in Ward to the King ſhall not 
during his Wardſhip do Suit and 
Service to any Lord 369 A,370 B 

Guardian in Socage. 

May grant the Wardſhip over to a 
Stranger 336 P 
May have a Droit de Gard 326 H 
Account lies againſt him 266 B, 218 A, 


279 B 

Gavelkind. 
The Writ of Nuper obiit lies betwixt 
Coheirs in Gavelkind 456 C 
A Writ of Mort d' Aunceſtor doth not 
lie between them becauſe of the Pri- 


vity 455 L 
L11412 Where 


3 


upon an Alienation made by one of 
them — 8 497, 498 
r 


SGarranty de Charters. See Tir. 


| M arrautia Charte. 

Garranty de Jour. See Tit. Varran- 

tia diei. f 

Gzants. Vide Tit. Faits. 

Otants le Roy. 

How the King muſt grant an Annuity, 
otherwiſe it is void 358 L 
'The Grants of a Stewardſhip 604 


The King's Covenant by Indenture 


upon borrowing of Money ibid. 


Grant of the next Avoidance 604,605 
A Grant of a Penſion to a Chaplain 


quon ſque, Qc. 605 A 
A grant of a Pardon to the King's E- 

nemies | ibid. B 
Glebe. 


The Parſon is not to be diſtrained up- 


on his Glebe, or in the Highway 
401, 402, 403 

| Deir. 
De BT lies againſt a Man as Heir 
| 275 B, C, 2171 


But Debt upon Bond, as Heir, will not 


lie 2797 I 


. Where the Heir ſhall bring Debt 278.M 


Where he ſhall bring his Quod permittat 
290 A 


Where he muſt acquit the Meſne 319T 


When the Heir in Tail ſhall bring De- 
tinue of Charters 324 H 
He ſhall have the Charters, and not 
the Executors ibid. I, K, I. 
When and where he ſhall be in Ward. 
See from fol. 325 to 33 

Where chargeable in a Writ of Annui- 
ty, and where not 358 F 
During his Wardſhip he ſhall not do 
Suit and Service to any Lord 369, 


370, 371 
Where he ſhall have his Sur Cui in vita 


: 447 B 
Where he ſhall have his Mort d' Aun- 


ceſtor 451, 453 H, A, B, 454 E, F 
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Where the Writ of Inſimul tenuit lies 


The Heir of one of None [ane memory 
may have his Writ of Dum non fuit 


compos mentis 467 F 
May have his Sur cui ante divortium 
| 471K 
May have a Cauſa matrimonii prælocuti 
| ibid. C 
May have a Writ of Eutre in caſu pro- 
viſo | 473 A 
May have a Writ of Eutre in confimili 
caſit 476 B, D, ibid. F 


Where he ſhall have a Writ of Entre 
ad communem Legem 477 A, B 
Shall have a Writ of Contra formam 
_ collationis | 484, 485 
Where he ſhall have his Formedon in 
Deſcender 486, 487 
Where the Heir in Tail ſhall be liable 
to pay the King's Debt 496,497,498 
Heretico comburendo. 
Where this Writ lies, and in what 


Caſes 601 B 
The Form of it ibid. 
Upon what Conviction, and before 

whom 804 D 


Homage, & Homagio reſpectuando. 
Homage Aunceſtrel doth of it ſelf im- 
ply a Warranty 311 F 


Acceptance of Homage is a good Bar 


to a Writ of Eſcheat 340 
It is recoverable in a Writ of Cuſtoms 
and Services 355 L 
It is not recoverable upon a Ceſſavit 


481 G 

Where the Writ de Homagio reſpeTuan- 
ao lies 570 A, 601 A 
The Form of it ibid. 
Where it muſt be done by a Woman 
57 F 


Homine Replegiando. 

What it is, who may have it, and when 
132 E, F 

The Forms of the Writ ibid. F 
Where the Party is claimed to be a 
Villain 153, 154 P, G, 155 3 
So if the Defendant claim the Plaintiff 
for his Ward 153 


To 
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To the Conſtable of the Cinque gg” 


: == TIF 
To the Keepers of a Foreſt ibid. E 
Offences in the Foreſt 154 B, C, D, E 
To a Park within a Foreſt ibid. E 
Recognizance, how long to continue 
ibid. A 
Upon an Eſloiner returned by the 
Sheriff, a Capias in Withernam ſhall 
iſſue forth to take the Defendant's 
Body, although a Peer, and upon a 
Non eft inventus a Capias againſt his 
Goods 155 C 


Idiot. 

Hat Perſon ſhall be taken to be 
an Idiot 532 B 
In what Caſes the Writ de Idiota ingui- 
rendo lies 530 A 
The Form of the Writ, and to whom 
directed 531 B, A 
The Idiot may, after Inquiſition found, 
have a Writ to come into Chancery, 
or before his Majeſty in Council, 
where the Buſineſs ſhall be re-exa- 
mined. The Heir of an Idiot, if he 
be of full Age, may ſue out Livery 


575 D 


Idemptitate nominis. 
In what Caſes, and for whom it lies 


598 E 
The Form of it ibid. 
To the Sheriff and Eſcheator ibid. 


To the Barons of the Exchequer 599 
A 


To whom to be directed 600 B 
It lies where the Proceſs is upon an 
Indictment e 
Impuſonment. 

Where the Writ of Treſpaſs and falſe 
Impriſonment lies, and the Form of 

it 196 K 

Indicavit. 


What it is, where it lies, and for whom 


no E, F, G, 104 B, 105 D, E, F, 
The Form of a Writ of Indic. 105 
It muſt be ſued before Judgment given 

ibid, 


It lies not until a Libel exhibited in 


the Spiritual Court, c. 105 D 

For what it lies ibid. D 
Indufion. ; 

Induction is a Temporal A& 111 H 

Inſimul tennit. 

The Form of the Writ 496 A, B 

In what Caſes, and for whom it lies 

ibid. 

Upon what Alienations 499 C, D, E, 

F 498 A 

How the Count ſhall be . 498A 

Intruſion de Gard. | 

The Form of the Writ 330 B 


What it is, and where it lies 330 A, B, 
3 
It lies againſt the Heir ibid. D, E 
Intruſion, 
Where it lies. for the Lord upon an 
Eſcheat 338 B 
Where it lies, in what Caſes and for 
whom 468 E, F, 469, 470 
The ſeveral Forms ibid. 
Aunt and Niece may join in it 469 H 
Lies only for him that hath the Fee- 
ſimple 470 D 
Jointenants a Tenants in Com- 
Cannot have a Quare impedit againſt 
each other 81 V 
Waſte lies betwixt Tenants in Com- 
mon 135 D 
Where one Tenant in Common may 
bring Treſpaſs againſt the other 
208 H 
One Merchant may bring an Account 
againſt his Companion 267 D, E, 
| 271 C 
A Writ de Reparatione faciend. lies be- 
tween them where they do not a- 
gree to repair 295, 296, 378 B 
The Wife of a Tenant in Common 
ſhall be endowed ger 1 
But the Wife of a Jointenant ſhall not 
352 K 
How they ſhall do Suit and Service 


373 D, 378 B 
Where 


* 


Where the Writ of Contribution for 
Repairs lies between them 295, 296, 


37 
Where they purchaſe of the King by 
Licence, the bther ſhall have an 
Ouſter le main 577 G 
Journeps⸗Accounts. 
It lies in an Aſſiſe of Darrein Preſent- 
| - mens 74 © 
- Juſtice del Peace. 
May commit Vagrants to Priſon 390 B 


Judgment. 
Judgment in Attaint 246 H, 252 L. 
Fuſticies. 

The Form of a Juſticies in Account 
267 C 

In Debt in the County-Court 273 H 
In ſecta ad Molendinum 285 A 
In Droit de Gard 326 F 
In Dower Unde nibhil habet 347 


In a Writ of Cuſtoms and Services 


| 354 B 
In a Writ of Annuity 356 
Juris utrum. 

For whom and in what Caſes it lies, 
and when 113 R, A, B, C, D, E 
A Parſon or Vicar may have it againſt 

thoſe which are ſeveral Tenants 114 


M 

The Form of it ibid. N 
Two Prebendaries may have it 115 O, 
| 451 L 

Where there are Moieties 115 P 
Upon Alienation with Warranty ibid. A 
For the Vicar againſt the Parſon for 
the Glebe ibid. B, E 
Bar by Judgment by Default ibid. D 
Recovery in Ceſſavit no Bar ibid. F 
For the Chapel of a Chauntry ibid. G 
How to be named in the Writ 116 J 
Where the Jury to be taken, and 
what to enquire of ibid. K, L, M 


Laches. 


AY be in an Infant and Feme 


1 Covert Ss TI 


Lapſe. Vide Tit. Pele ntment. 
If Infants or Feme Coverts do not pre- 


The TABLE. | 


ſent within ſix Months there will be 
a Lapſe ibid. T 
Upon Reſignation it cannot be until 
Notice 82 H 


Or upon Refuſal for Non: ability, Cc. 


83 I 
Labourers. | 
The Forms of the Writs. upon the 


{ Statutes of Labourers 388 B, 389, 


0 390 
In what Caſes it lies, and for whom 


388, B, 389 C, 390, 391 

He that ſerves in the Winter muſt ſer ve 
in the Summer | 390 A 
Who may be retained Servants ibid. 
C, D, E 392 N, O 
What Retainers are good according to 
the Statute 391 E, HE, K 
Who ſhall be compelled to {crve . I 
What are good Cauſes of !-»marture 


bid. L, Q 

Leaſes, Lefſoz, L ft”, 
What Remedy the Leſſo to re- 
cover his loſt Poſſeſſon +57, 458, 
| 439 
Where the Leſſor ſnal! Ad ter- 
minum qui . 464 
LECT, 
The Form of the \' rit ro diſcharge a 
Man from coming out of one Leet 
into another | 374 B 
Attachment lies againſt the Party that 
diſtrains after it 


375 

Who are not compellable to come id. 
C, 376 B, C 

How often compellable 377 


Leproſo amoveudo. 

What it is, and where it lies 534 D 
The Form of the Writ ibid. E 
For what Lepers only it lies ibid. G 
: Levari facias. . | 

The Form of it, and in what Caſes it 
lies 593 
When it ought to be ſued 594 G 
A Sicut alias levari facias, where it lies 
ibid. H 
Directed to the Biſhops againſt a ſpiri- 
tual Perſon _— 
| 0 
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To the Sheriff where he hath purcha- 
ſed Lands ibid. 
Libertate probanda. 
The Form of the Writ 178, 182 
Upon what it lies, and how to count 
thereupon | 178 G 
Where to enter his Plaint ibid. A 
It muſt be removed before the Juſtices 
179 A, B, 180 E 
Two may join in it 180 C, 181 
Where he ſhall be infranchiſed 180 F, 


G, 181 A 
Abatement of the Writ 181 H 
The Proceſs ibid. N 


The Form of the Writ to bring the 
King's Villains back to his Manor 
182 
Libertatibus allocandis. 
What it is, and where it lies, and for 
whom 523 B 
The Form of the Writ 


524 

May be ſued to the Juſtices of the 
Foreſt ibid. 
It lies for a Corporation ibid. 


Livery. 

The Heir ſhall have his Livery as well 
upon a Commiſſion, as a Diem clauſit 
extremum 570 
Before Livery the Heir ſhall have a 

Wit to the Eſcheator to prove his 
Ape | ibid. E 

The Form of it 

Where the Ward dies, and his Heir is 
within Age 

The Form of it 

Where the Heir of the King's Tenant 
in Socage ought. to ſue out his Li- 


very C, 586 
For the Heir of an Idiot Hi 5* 2 D 


How, and when the Heir ſhall ſue out 
his Livery 575 E, 588 C 
That Coparcener which firſt comes of 
Age ſhall ſue out Livery 576 F 
Where the Heir ſhall be in Ward to 
the King and a Subject at one 
Time ibid. B 
Where Livery poſt mortem Patris & Ma- 
tus hes, and for whom 578 I 


ibid. 


The Form of it, and to whom diredted 
| $7 

The Form of the Writ of Livery after 

the Death of Tenant per le Conrteſie 

; ibid. A 586 

For whom, and in what Caſes ir lies 

578, $79 

The Form of the Writ of Livery after 

the Death of Tenant in Dower 


579 B 

After the Death of Tenant in Tail, 
and for Life ibid. 
For the Heir in Tail 581 A 
For Lands by Petit Serjeanty ibid. B 
For the Aunt and the Niece to make 
Partition 582 A 
To make void a former Livery 383 
A Writ of Livery and Partition to 
the Eſcheator upon a Partition made 
in the Chancery 584 
After the Death of Tenant by the 
Curteſ 585 B 
For the . in Socage ibid. 

London. 

Where Wills made by a Citizen of 
London ſhall be proved 461 H, 463 A 
A Writ to compel the Executors to 
bring them in 461 


Mainpziſe. 
B muſt be put in, Body for Body, 
upon allowing an Audita querela 
240 F, 565 D 
It may be put in for him that ſues an 
Attaint 243 D 
Where the Demandant in an Aſſiſe 
muſt find Sureties 411 C 
What the Writ of Mainpriſe is, and 
where it lies 563 G, C 
The Form of i ibid. 
Where a Perſon of good Fame is ac- 
cuſed by an Approver $564 D, E 
For the Acceſſory, until the Principal 
is convicted ibid. E 


Where a Felon is in Cuſtody by the 


King's Commiſſion, he ſhall have ir 
upon putting, in Bail in Chancery, 
ibid. F 

Upon 


Body for Body 
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Upon an Indictment before Juſtices of 
the Peace ibid. G, H, I, K 565 C 

| 566 F 

It lies upon an Appeal of Robbery 

What Perſons are not bailable 565 B, 

566 E, H 

For the Conuſor of a Statute-Merchant 

where the Money is paid 565 D 

It lies not where a Perſon is condemn- 
ed in an Action 366 E 

Two Juſtices of the Peace may bail 
a Felon bid. F 

The Marſhal of the King's Houſhold 

cannot Bail his criminal Priſoners 

b ibid. I 
Mandamus. | 

The Form of the Writ 569 

It lies where the King's Tenant in Ca- 

pite dies, and no Writ is awarded 

againſt the Heir within one Year 
after his Death ibid. B 

Marſhalſea. | 

The Juriſdiction of the Marſhal's Court, 

and what Actions only, and againſt 


whom are determinable there 546 B, 


547 C 
A Prohibition to it 547 
Where the Plea is diſcontinued by the 
King's Removal ibid. D 
Affirming the Juriſdiction of that Court 
'  thall be no Eſtoppel 546 A 
Paſter and Servant. 
Where the Servant is diſturbed, and 
the Maſter ſhall bring the Action 207 
9 7 
Where Cattle are reſcu'd from the 
Servant, the Maſter ſhall bring the 
Action 228 E, 230 F 
Account lies not againſt an Appren- 
tice, but it lies againſt a Servant 


272 D 
Where the Servant's Contract ſhall 
bind the Maſter 277 G 


The Puniſhment of the Servant, that 
will not ſerve his Maſter 282 B, 388, 
389 

See che Expoſition and Writs upon the 
Statute of Labourers 389, 390, 391 


What Covenants ſhall bind Infants and / 

other Servants 390, 391 D, E. 

What is a good Cauſe of Departure 

for the Servant ibid. Q L 
Melius Inquirend”. 

In what Caſes, and for whom it lies 


573 D 

The Form of it 572 A 
PMelne. 

The Form of the Writ 316 N 


Only one Eſcuage ſhall be paid for 
Lord, Meſne and Tenant 190 K, 

| . 191 D 
The Proceſs in it 320 A, B 
For whom it lies, and in what Caſes 
316 M, N, A, B, C, D, 31), 318, 


319, 320 
In what Courts 317 N 
It may be removed ibid. A 


The Cauſes of Acquittal i. A, B, C, D, 
| 319 F, T 
Where he ſhall not recover Damages 
| 317, E 
Where Damages ſhall be recovered ib.H 
Where againſt him in Reverſion 74. 


| S, M 
What is a good Bar in it ibid. H, I 
It lies for Husband and Wife ibid. I 
Againſt the Heir ibid. L 


For the Tenant 319 M 
Where a Diſtring. ad acqulietandum lies 
: ibid. R, S, V 
Forejudger 319 V, 320 A, B 
Who ſhall have the Wardſhip of the 
Meſne | 327 K 
Moderata Miſericordia. 
The Form of the Writ 172 A, 175 B, D 
What it is, againſt whom ir lies, in 
what Caſes, and out of what Court 


it iſſues 173 A, B, C, 175 B 
The Amercement muſt be affeered 174 
G, K, D 
Why Miſericordia ibid. H, K 
Where divers Defendants ibid. I, G, K 
Eſtreats | ibid. K, A 
5 Aſonſtraveruut. | 
The Form of it 32 G 
In Account 268 H 


The 
1 | 


The Nature of it, in what Caſes, and 

where it lies 31 D, E, FE, 32 D 
It lies in Account 268 H 
The Lord not to diſtrain after a Aſon- 


ſtraverunt 32 B, C 
Count upon the Monſtraverunt 34 A, 
35 B 


There muſt be Certificate of it out of 
Domeſday Book „ Ga if 
The Form of the Certificate ibid. C 
Moꝛtmain. 

Lands cannot be alienated in Mortmain 
without a Writ of Ad quod dampnum 
$09, 519 

In what Caſes there may be Aliena- 
tions in Mortmain, and where not, 
and the Manner thereof 511, 512 


Nativo habeudo. 

HE Form of the Writ 178 E. 
Where it lies, and for whom 176 
A, 177 B 

The Writ De libertate probanda is a Su- 
perſedeas to this Writ 177 D 
What the Sheriff may do upon this 


Writ 177 
Ne admittas. 
The Form of it 87 G 
What it is, and where it lies, and for 
whom 87 FE, 88 H 
It lies as well for the Defendant as the 
Plaintiff ibid. H 
The Writ againſt Ne admittas ibid. 
Negative and Affirmative. 
Witneſſes cannot prove a Negative 


244 H 

Ne iujuſte vexes. 
The Form of the Writ 21 F 
In what Caſe it lies, and where 21 C, 
23 C, D 
It is always Aunceſtrel ibid. 
The Count upon it 22 H 
The Defendant's Defence and Count 
ibid. 
23 A 


The Miſe ſhall be joined in it 
Niſi prius. 

An Attaint lies upon it 242 N, ib. A 

Where it ſhall be granted in a Certifi- 

care ſur Aiſe 425 H 


The TB L E. 


Not to be granted where the King is a 
Party, without a Warrant from him- 
ſelf or his Attorney 546 A 

Upon Iſſues joined in the King's Bench 
and Common Pleas 545 E 

They muſt have an Aſſociate ibid. E 

Nolle proſequi. 

Nonſuit aſter Appearance in Attaint is 

peremptorie __. 248 D 
Non ponend. in Nis & Furatis. 
The Forms of the Writ 385, 386, 


387, 383 
In what Caſes it lies, and for whom 
384 A 
By whom it may be ſued 385 C, D, 
386 E, A, B 
Who are not to be returned upon Juries 
5 388 

Non-tenure. 
It is a good Bar in Attaint 245-G 


Nuper obiit. 

Where it lies 19 G, 455, 456, 457 
The Form of the Writ 455, 456 
Non-tenure ſhall not abate 456 D 
The Aunt and Niece ſhall not join in 
it 457 R 
Voucher and View doth not lie in it 
ibid. Q 

Nuſance. Vid. Aſliſe de Nuſance. 
A Proclamation againſt Nuſance in 
Ditches and Rivers 407 B, 430 D 
Where an Action of the Caſe lies, and 
where a Writ of Nuſance 408 G, 430 
What Writs of Nuſance are Vicontiel 


429 
The Form of the Writ ibid. C 
Where a Quad permittat lies for it ib. C 
In what Caſes an Aſſiſe of Nuſance 


lies ibid. D, E 
Lies not for Tenant for Years 430 G 
To cleanſe the Highways ibid. 


Dath. 
JH requiſite upon a Writ 
de Securitate Pacis, and where 
not 188 H 
The Sheriff ſhall give the Coroner his 
Oath 381 N 
Mm m m Obli⸗ 


The 


How the Bond for Surety of the Peace 
taken before the Sheriff becomes a 
Recogniſance 

The Taking of a Bond diſſolves a ſimple 
Contract 281 M 

An Obligation not made in Writing 
upon Parchment or Paper is void 

| 283 I 
How the Clerk muſt be qualified that 
takes Obligations upon Statute-Mer- 
chant „ E 

Office and Officers. 

An Entry in le Quivus lies for an Office 

8 444 E 
Ozdinary. 

May bring Treſpaſs for thoſe Goods 

he hath to adminiſter as Ordinary 

209 M, 276 

Debt lies againſt him and his Executors 

275 D 

Debt lies not for the Ordinary 276 
Oꝛzphan. 

The Mayor and Aldermen of London 
ſhall have the Cuſtody of the City 

Orphans 334 G 

They may commit the Cuſtody to a 
Guardian ibid. G 

He may bring a Raviſhment de Gard 

ibid. H 
Pyer and Terminer. 

What it is, and where it lies 253 B, 

255 E, 256, A, B, C 

The Form of it 254, 25), 258 

Of what Offences it may enquire 

256 D 

The Form when directed to the Sheriff 

254 A 

It lies againſt a Merchant-Stranger, 
that ſeiſed the Goods of one of our 
Merchants 260 C 

'The Form of, the Writ of Aſſociation 
to the Juſtices of Oyer and Terminer 

254 B 

The Form of the Writ of Si non om- 
nes 255 C 

Aſſociation may be made after Aſſo- 
Ciation ibid. D 
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186 D 


The Death of any of the Commiſſio- 
ners, doth not diſcontinue their 
Commiſſion 255 D 

It lies to bring Collectors of Toll to 
account 272 F 

Where Treſpaſs is done in the Con- 
fines of two Counties 255 E 

For Treſpaſſes 256 B, 251 H 

It lies where Goods are taken out of 
a Ship broken by Tempeſt, and 
not wrecked 256 C 

And where Goods are wrongfully taken 
from any Perſon, he may have it, 
and a Writ to the Sheriff to take 
the Goods into his Cuſtody ibid. F 

Againſt him that hunts in the Park of 
a Biſhop in the Time of Vacation 

257 G, H 

Where the Sea-wall is broken, and 
the Sewers and Gutters want ſcowr- 
ing | 258 

A Commiſſion ex parte talis 260 


Pardon. | 
Efore a Pardon can be granted in 


a Se defendendo, the Record muſt 
be removed in Chancery by Certiorari 


558 F 
Upon an Outlawry after Judgment in 
Aſſiſe, the Party cannot have his 


Pardon without a Certiorari ibid. G 
Parceners, and Partitione faciend'. 


See more in Title Fozmedon in 
Deſcender, 86 


4 
Where they may have Writ of pro 
Exoneratione ſectæ ad Curiam Com” vel 
Baron ſo long as they hold under 
the Kin 371 A, 372 C 
Which of the Parceners ſhall do Suit 
312 C, 373 E, 378 
Where they ſhall have a Writ de Con- 
tributione faciend* againſt each other 


378, 379 
Cannot have a Mort d' Aunceſtor againſt 


each other 455 L 
But they ſhall have a Nuper obiit 455, 
456, 457 


1 | 
They 


The 


They may join in a Writ of Intruſion 


469 H 
The Form of the Writ 142 R 
The Proceſs in it 136 NM 


One Parcener ſhall have a Rationabili 
parte againſt the other 19 B, 20, 21 


7 
That one ſhall have Fee- ſimple, and 
the other entailed Lands or Goods 


144 M 

Two Coparceners of an Advowſon 
56 A, B 

The eldeſt Siſter ſhall have the firſt 
Preſentation 5o M, 81 V 


Two Partners of an Advowſon where 
Scire facias lies after Partition 84 C 
Uſurpation upon them 85 D 
The Form of the Writ where they are 
in by ſeveral Titles 142 8 
In London, and to whom directed 143 


For Jointenants, or Tenants in Com- 
mon ibid. C 
By Deed ibid. 


It may be made in Chancery 701d. 584. 
Of an Advowſon or Reverſion 143 D 
Shall bind the Wives, if equal 7d. E 
Upon a Partition in Chancery the In- 
fant may bring her Sire facias ibid. 
H 


One Parcener to have it one Half Year, 
and the other another, and held 
good | 144 I, K 

They may make it for Life or Years 


ibid. K 
Parſon ond Aicar. 

The Succeſſor of the Parſon may brin 
Error or Attaint I14 G 
He ſhall have a Prohibition againſt his 
Partner to hinder Waſte ibid. I 
What Writs a Parſon may have, and 
econtra ibid. L, M, 116 , 407, 
402, 403, 405 
Where he may bring Debt for Arrears 
of an Annuity 280 I 
Fatron and Ordinary may in the Va- 
cation charge the Church with an 


Annuity 358 K 


THBLE. 


Not compellable to come to Court- 
Leets or 'Torns 375 C 
Clerks may be returned upon Juries 
386 B 

Muſt not be diſtrained upon his Glebe, 
or in the Highway OI 
Is not to be elected into the Office of a 
Bailiff 405 B 
Shall not be charged for their ſpiritual 
Goods to Fiftcenths 406 A 
Spiritual Perſons ought not to pay Toll, 


Pontage, Ec. 519 F 
Perambulatione faciend'. 

The Form of the Writ 309 E 

Where it lies ibid. D 

Where returnable 310 A 

Certificate ibid. C 


Pone. 
To remove a Writ of Right 8 C, D 
To remove a Writ of Right of Dower 


16 E 
The Form of a Writ to remove a Re- 
plevin 160 M 


Out of what Court it comes, and in 
what Caſes it lies ibid. M 
Form of the Writ for the Defendant 
in the Replevin 160 A, 
Muſt ſhew ſome Cauſe in his Writ * 
What Cauſe the Plaintiff muſt ſhew 
ibid. 

It lies for the Plaintiff in a Writ of 
Account without Cauſe ſhewn, but 
not for the Defendant 268 G 
So likewiſe in Debt 273 I 
Lies to remove a Writ of Admeaſure- 
ment of Paſture 292 F, G 
To remove a Writ of Meſne 317 A 
To remove a Writ of Detinue 324 D 
To remove a Writ de Droit de Gard 


326 G 
A Writ of Admeaſurement of Dower 


343, 349, 350 
To remove a Writ of Nuſance 429 C 


Poſt Diſſeiſin. 
The Form of the Writ 439 
Where it lies, in whar Caſes, and for 
whom ibid. 441 D, E, ibid. A 
Mm m m2 Double 


Te TABLE. 


Double Damages 


439 
The ſame Puniſhment as in Rediſſeiſin 


440, 441 E, 441 A 
Non-tenure, is no Plea in it 442 
Where the Inqueſt ſhall be taken by 
his Default 439 
Præcipe quod Reddat in Capite. 

How to ſet in Order whatſoever is de- 
manded in a Præcipe 4 C 
If the Tenant will ſhew forth a Præ- 
- 5 in Capite of Lands not holden 
of the King, the Party grieved may 
have his Superſedeas in Chancery 
6 D, 9 B 
What it is, and where it lies 19 E, E, 
| G, , 20 I, 11, 12 A 

What to plead, and how 11 
How to count and alledge Seiſin 11 M 


It lies after the Demandant is barred 


in an Aſſiſe or other real 5 
11 
It may be in a Seda ad Molendinum 
285 A 
Pꝛerogative. 

Where thoſe that hold under the King 
ſhall not be diſtrained, to do Suit 
and Service to other Lords 369, 370, 


| 371 
Where the King's Tenant ſhall not 
alien without Licence 404 A 
Where a Woman endowed of Capite 
Land ſhall not marry without Li- 
cence 403, 404 
The King by his Prerogative ſhall have 
a Corrody in an Abbey of his own 
Foundation 525 A, B 
Pꝛeſentment. 

Who may preſent, and when 58, 79 
Guardian in Socage cannot ibid. S 
Where the Monks ſhall preſent 59 V 
By whom the Vicar ought to be pre- 
fented 8 ibid. A 
The King may repeal his Preſenta- 
tion, but a common Perſon cannot 
ibid. C 

Where the King may preſent 78 O, 


8, N, 79 FP, G, 80 H, K, 81 R, In what Courts 
"I OTE ; ibid. AT © diſcharge a Man of an Account 


Infants and Feme Coverts muſt pre- 


Uſurpation between Coparceners ſhall 
not prevent a Quare Impedit 80 I 

Two Benefices without a Diſpenſation 
is an Avoidance ibid. L 

The third Part of an Advowſon is the 
third Preſentment 

Baron and Feme by Purchaſe, 
Uſurpation | 


81 
far S 
ibid. S 


ſent within ſix Months ibid. T 
Preſentment by a Stranger 82 F 
The Chancellor ſhall preſent to the 

King's Livings under twenty Marks 

83 K 

Procedendo ad Fudicinm. 
The Form of the Writ 359 B, 545 D 
In what Caſes, and for whom it lies 
ibid. B, C, D, E, 360 P, 362, 
363 D, 545 D 
In what Courts returnable 361 D 
After Aid-Prayer of the King 359 E, 
360 F, 361 G 
In Aſſiſe after new Judges are made, 

and before Judgment given 361 J 
Upon Aid-Prayer if the King hath no 

Title, there ſhall be a Procedendo 5 — 


Rege in couſulto 1 363 D, E 
Parco Fracto. 

The Form of it 
Where it lies 
Who ſhall have it ibid. E, 
It is Vi & Armis ibid. F 
The Form of the Writ upon a Di- 
ſtreſs by the Servant ibid. G 
When the Diftreſs is for an Amerce- 
ment 229 
Form of the Writ for the Queen ibid. 
Baron and Feme ibid. B 

Pledges & Plegiis acquistandis. 

If the Heir bring an Aſſiſe of Mort- 
d Aunceſtor, he ſhall not find Pledges 


229 F 
228 


453 
The Form of the Writ 321 D 
Where it lies 321, 322 
Without Specialty 321 C 


ibid. D 


ibid. E 
The 


The Surety not to be diſtrained ſo long 
as the Principal is able 322 F 
The Surety may plead it ibid. 


Debt lies upon a becoming Pledge with- 
out Specialty 283 
PDꝛoceſs. 
The Proceſs in Audita Querela 239 R 
Proceſs to be awarded upon a Writ of 


Oyer and Terminer | 259 

Proceſs to Outlawry lies in Account 

| 268 H 

Proceſs in a Seffa ad Molendinum * 
3 

In a Quod permittat 289 F 

In a Writ of Meſne 320 A 


In a Writ of Ward 337 
In a Writ of Eſcheat 340 
In Dower, Unde nibil habet 346 


In an Ad meaſurement of Dower 349 H 


In a Writ of Annuity 359 A 
In a Contributions facienda 379 D 
In a Decies tantum 397 F 
In a Writ of Champerty 398B 


Upon a Proclamation not to commit a 


Nuſance 408 
In a- Certificate ſur Aſſiſe 425 G 


In a Writ of Aſſiſe of Nuſance 430 A 
The Proceſs in a Sine Aſſenſu Capituli 

451 
In a Mort d' Aunceſtor 454 G 
In a Quare ejecit infra Terminum 457 V 
In a Ci ante Divortium 471 M 
In a Cauſa Matrimonii prælocuti 4712 L 
In a Writ of Entre in Caſu proviſo 474 E 


In a Contra formam collationis 485 H 
In a Writ of Aiel 507 
Upon a Writ De Tolnet. quiet. Eſſend. 


18 A 
Upon a Writ of forcible Entry — G 
In a Writ de admenſuratione Paſture 
292, 293 C 

P2oclamation. 
The King may by it command any Per- 
ſon to ſtay within his Kingdom 193 C 
The Writ to make Proclamation, that 
none caſt Filth in Ditches, or Rivers 
near Cities, Sc. 407 B, 430 D 


— 
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ohtbition. 
Upon the K e joined upon a Writ of 
Right in a Court-Baron 20 D, E, F 
Againſt the Lord, Quod ne injuſte vexes 
is Tenant 21 E, F 
Where the Writ of Indicavit lies 70 E 
What it is, and where it lies, and a- 
gainſt whom 93 H, 94A, B, C, 
o1, 402 R 
When directed to the Sheriff 94 B, A 
For the Tenant againſt the Lord, and 
Lord againſt the Tenant ibid. 8 3 
I 

Againſt the Biſhop, if he does not hold 
Plea of an Advowſon ibid. D 
Where the King ſhall have it 95,99 D 
It lies upon a Suit in the Spirirual Court, 
pro Catallis & debitis 95 H 
Or for a Lay Fee 401, 98 I, 100 I, 
102 G, H 

Or for 'Treſpaſs, Sc. 96 M, 98 K, 9 

H, 102 G, H, 

Where the King's Tenant ſhall have it 


6 

It lies to the Sheriff that he hinder the 
Spiritual Court from exacting Things 
contrary to Law, of the King's Sub- 
jects ibid. A 
Although a Debt is acknowledged in 
the Spiritual Court, that Suit oughr 
not to be brought there, for it ex- 
cepts in Caſe of Marriage, or a Will 
97 C, D, E, & 

It lies upon a Modus decimandi 95 G 
Where a ſecond Prohibition ſhall be 


granted 98 H 
Upon a Compoſition 98 L 
For the King to the Ordinary, that he 

ſhall not viſit his Hoſpitals 98 A 


So where a Common Perſon is Founder 


ibid. B 
It lies after a Recovery in Quare Impe- 
dit 99 C 


It lies upon a Citation De viclenta ma- 
num injectione in Gericum ibid. E 
For Defamation | ibid. F 
It lies where a Man is excommunicated 
for 
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for ſuing out a Prohibition without 
any legal Cauſe 99 G 
It lies for the Clerks or any other Offi- 
cer in Chancery, that they ſhall not 
be ſued elſewhere ibid. H 
Where two Patrons preſent 100K 


Where the Patron is diſturbed by a 


Stranger ibid. L 
Where the King recovers his Collation 
to any Church, and is afterwards 
diſturbed by Appeals, Cc. this Writ 
lieth ibid. M, N 
So if the King hath a Writ to remove 
the Incumbent, and he appeal 101 A 

f a common Perſon recovereth his 
Preſentment, and afterwards there is 
an Appeal, it lieth for him ibid. B 
For citing the King's Incumbent to 
Rome ibid. C 
Upon Suit for Breach of Oath ibid. D, 

100 


It lies for not granting a Copy of the 
Libel 102 E 


To ſtay a Suit upon a Deviſe for Lands 


x ibid. F 
Where there is a Citation after a Quare 
Impedit ſued ibid. I 
Where it lies upon a Modus, but not 
upon a Grant ibid. K 
Where upon a matrimonial Contract, 
and where not ibid. A 
It lies not for Executors when they are 
ſued 103 B, D 
Where there is a Suit between two Par- 
ſons ibid. E 
It lies for the King's Chaplains when 
they are cited by the Ordinary to be 
reſident upon their Benefices ibid. G 
It lies againſt him that ſues another out 
of the Realm 104 H 
And againſt him that purchaſeth a Ci- 
tation from the Court of Rome ib. I 
If an inferior Court arreſts or attach- 
eth the Goods of a Perſon out of 
their Juriſdiction, this Writ lieth 
| 106 F 


The Form of the Writ ibid. F 


That Tenant in Dower ſhall not be di- 


ſtrained for the Debt of her Hus. 


band . ibid. G 
The Form of the Writ ibid. 


It lies where in the County-Court the 
Debt, Sc. is above 405. 107 A 


The Form of the Writ ibid. 


So where there is 5 J. due, and ſeveral 
Plaints are ſued upon it, this Writ 


lies ibid. 
It lies after Judgment and Execu tion 
108 

Where the Plaint is of Treſpaſs, Vi & 
armis, this Writ lies ibid. B 
The Form of it ibid. 
Upon a Suit for Charters which con- 
cern the Inheritance ibid. B 
The Form of the Writ ibid. 


For ſuing a Detinue for Charters (which 
concern Land) in the County-Court 
323 C 
To the Marſhal's Court 547 
P2oteition. 

The ſeveral Sorts of Protections, and 
in what Caſes they are allowed 65 B, 
66 C, D, E, P, G, H, I, 67 A, D 
Who may caſt it 66 G 
In what Courts to be allowed 66 K 
For Infant or Feme Covert 67 L 
For Merchants or Collectors, Oc. 67 
5 D, E, 68 F, G 
All Clergymen may ſue them out for 
themſelves and Fermors 69 A 
That the Tenant in the King's Service 
is not ſufficient to prorogue an Aſſiſe 
361 H 

Pꝛeſcription. 
A Man may preſcribe to have Common 
appurtenant 419, 420 N 
A Preſcription to be diſcharged of Toll, 
Murage, Pontage, c. and held good 
5181, 519 D 


Quare Ejecit inkra Terminum. 


H E Form of the Writ 458 

In what Caſes, and for whom 

it lies 457, 458 
What ſhall be recovered in it 457 T 
© uare 


3 3 


The 


Quare Incumbzapit. 
Where to be ſued 111D 
In what Court | ibid. F 
Where it lies ibid. E, H, 112 O 
What it is | 111 G 


A new Writ may be ſued after a Non- 


ſuit 1120 
The Form of a Snare Incumbravit 
| ibid. M 


How the Writ and Count ſhall be 70. K 
A good Bar in that Action ibid. N 
Quare non Admilit, 

The Form of it for the King 109 C 
When, where, and for whom it lies 

ibid. C, F, 110 L 

What ſhall be recovered by it 109 G 
Good Bar to it ibid. H, 110 M, B 
It lies againſt the Biſhop for the Re- 
fuſal of the Archdeacon, Cc. 109 F 
Where it lies for the King 110 L 
Lies againſt the Biſhop's Official 110 N 


Duarentine. 
Where the Writ de Quarentina babend. 
lies 377 E 
The Form of it ibid. E 
The Proceedings thereupon ibid. A 
It is Vicontiel ibid. E 


Quare Impedit. 
The Form of it for the King 74 E, 75 
P, 72, % E, F, 84P 
The Form of the Writ where the Kin 
joins with another 75 
The Form of it, pro Eccleſiæ Vicaria 
capella, Sc. 76 H 
How it ſhall be between Coparceners 
76 A, B 
It lies for a Donative 76 C 
For a Biſhop, where he ought to col- 
late 55D 


7 
Where it may be without alledging 
Preſentment 77 H 


Preſentment in a Proctor alledged 771, 


83 0 
It lies for Diſſeiſee 73Q 
It lies of an Hermitage 79 E 


Uſurpation between Coparceners ſhall 
not prevent this Writ 8o1, 85 D 
It lies for the Founder of a Priory 


80 O 


TABLE. 


It may be ſued by the Defendant a- 
gainſt the Plaintiff if he be not ad- 
nutted and inſtituted 82 C 

If one that hath a Donative preſents 
his Clerk to the Ordinary, he ſhall 
never after collate 82 P 

Prior and Convent : 84 Q 

It muſt be brought within the ſix Months 

| ibid. 

How the Count ſhall be after a Writ o 

Droit de Advowſon ibid. A 


Where a Uſurpation ſhall not hurt the 
Diſſeiſee 


85 F 
The Sheriffs Return upon it 910 
Quid Juris clamat. 
Where it lies 345 
Que plura. 

What it is, and where it lies 372 A 
The Form of it ibid. 
Quod ei defo2ceat. 

The Forms of it 364, 365 


For whom it lies, and in what Caſes 
364 B, 365, 366 
Upon Default in a Writ of Right 365 E 
Where to be ſued ibid. F, G 
Againſt whom to be brought ibid. E 
Where the Vouchee makes Default 
366 B 
Departure in Deſpite of Court ibid. 
For Baron and Feme 363 F, 366 A 
The Form of the Count ibid. C 
The Defence ibid. C 
Quod permittat. 
Where it lies, and of what 'Thin 
116H, 286 F, G, 287 
The Forms of the Writ 286, 287, 288 
In what Courts 286 F 
It lies of Common ibid. G, 28) H, L 
It lies againſt the Lord to ſuffer his 


Villains to do Suit to his Mill 287 M 
For Eſtovers 


288 
Erigere 2 ibid. 
It lies for a Corody ibid. 
For a Way ibid. 


Good Plea in Abatement 289 C 
For a Nuſance in erecting a Wall, 
Houſe, c. 289 H, 429 C 
Of a Fair or Market _ 
40 
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In the Nature of a Formedon 487 
Quo Jure. | 

The Form of it 299 
Where, and for whom, and when it 
lies ibid. E, H, I, 300 K, I. 
What Defence the Tenant ſhall make 
I 299 I 
Eſplees Ihbid. I 
The Miſe ſhall be joined upon it ibid. I 
| 300K, L 


Rationabilt parte. 


ö _— whom, and for what it lies 


19 B, C, 201, 21 B 


When it lies 19 C, D, E, 201 


Wat it is, and to whom directed 19 


F, G 
May be removed by Tolt ibid. G 
The Miſe not to be joined in it 19 G, 


20 A 

The Form of it 19 
To be brought againſt all the Coparce- 
ners 20 M 
Non-tenure is no Plea in it ibid. N 


When to alledge the Seiſin ibid. P 


Rationabili parte bonozum. 
The Forms of the Writ 284, 285 
The Nature of it, and in what Caſes 


it lies, and for whom 22384, 285 
Rationabilibus diviũs. 
The Forms of the Writ 300 N 


The Form of the Count ibid. R, 301 A 
The Nature of it, and for what it lies 


| 300 M 

For whom ibid. O, 301 A, B, C, D, E 

When to be removed 300 Q 

The Defendant may join the Miſe ibid. 

Eſplees 301A 

Bar f ibid. D, E 
Raviſhment de Gard. 

The Writ was given by the Statute of 

Weſt. 2. | 327 1 

The Forms of the Writ 329 F 

Where it lies, and when ibid. E, F, 

334 G 

For Guardian in Socage 329 G 


It lies for an Orphan of London 334 G 
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Recaption. 

The Form of the Writ 167 H, 168 A, 
ibid. B 
For whom it lies, and in what Caſes 
164 E, E, 165 G, H, M, 166 D, E, 
F, G, 167, H, 168 A, B, C, 169 D 
Lies not where the Cattle of a Stranger 
are diſtrained a ſecond Time 165 H 
When two Men's Cattle are diſtrained 


ibid. I 
Rien arrere pleaded ibid. M 
Lies before Avowry 166 A 


Shall not avow but juſtify ibid. B 
A ſecond Diſtreſs may be after a Non- 
ſuit ; ibid. D 
To whom only to be directed 168 C 
When amerced, and render Damages 
only upon a Conviction, and when 


fined 169 D 
Abatement of the Writ 165 L 
Recognizance. 

To keep the Peace, may be taken by 

the Sheriff 186 D 


What other Recognizances he may take, 
and how to be executed 308, 309 
How Executions to be ſued, and what 
Executions, and when to be ſued out 


upon a Recogniſance 593, 594, 595, 
$96, 597, 598 
Reco2dare. 
To remove a Writ of Right into the 
Common Pleas 8A,C 
To remove a Writ of Right de _ 
I 

To remove a Plaint of a Court of an- 
cient Demeſne 26 E,27 A, B, C, 30 H 
The Form of the Writ 162 
In what Caſes it lies, and to whom di- 
rected ibid. B, 246 K, 273 I 
The Plaintiff may bring it without ſhew- 
ing Cauſe, but the Defendant cannot 


| 162 B 
It lies after ag Diſcontinuance in the 
County-Court 163 A 


To an ancient Demeſne Court 7b. B 
When it bears Date before the Entr 
of the Plaint 164. 

It 
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It ſhall not be ſued againſt the Terte- 
nant 246 K 
It lies in a Writ of Debt, without ſhew- 
ing Cauſe 273 I 
To remove a Writ of Covenant 341 D 
Rediſſetſin, 
'The Form of it 440 B 
In what Caſes, and what Court it lies 
436 B, 437 D, E, F, G, 438 L, A, 
439 C, D, E, E 
Againſt Baron and Feme 437 H 
A Writ of Aſſociation lies in it 435 D, 
4371 
Shall recover double Damages 439 C 
One Rediſſeiſin lies after another i. D 
It lies not upon a Droit Cloſe ibid. G 
There muſt be two of the old Jurors 
at the leaſt ibid. H 
Tenant by Elegit, Cc. ſhall have it 20.1 
His Puniſhment 439 C, 441 E 
Releaſes, 
Where a Releaſe is a good Bar to a 
Judgment 235 
It muſt be pleaded to a Scire facias 
237 I 
A Releaſe to one Obligor diſchargeth 
both 238 NI 
Remainder. 
He in Remainder ſhall have an Ex gra- 
vi querela 459 M, 461 P, G, 463 C 
Shall take Advantage of a Condition 
broken | 463 C 
He may have his Writ of Intruſion 


470D 


May have a Writ of Entre in couſimili 
caſt 476 B, F 
Remitter. 


A Man de non 7 memoria made a 
Feoffment, and took back an Eſtate 
for Life, and. adjudged a Remitter 


467 F 
Replevin. 

The Form of che Writ 

For what it lies 
How to count upon it ibid. D 
County-Court | 157 P, 158 C 
Retorns of the Sheriff, for a V itber- 
nam to be granted 1570 


155 D, 156 E 
ibid. D, E 


The Sheriff may command a Replevy 
by Word 158 E 
The Lord ſhall have it for his Villeins 


Cattle 159 
Tender of Amends ibid. G 
In any war f ibid. I 
By the Sheri 158 E 


Where the Sheriff muſt enter a Liber- 
ty and make Deliverance 157 F 
By what Writ to be removed, and in- 
to what Courts 160 M, 162 B 
The Form of the Writ of Recaption 
in Replevin, and in what Caſes it 
lies 166 F, G, 167 H, 168 C 
Reſcous. 
The Form of the Writ 230 D, E, G 
Where it lies, and for whom 230 C, 
E, 231, 232 F 
For the Maſter, upon a Diſtreſs made 


by his Servant 230 F 
For a Collector of Taxes ibid. F, G 
Upon an Arreſt ibid. G 


In whoſe Name to be brought ib. E, G 
The Plaintiff upon an Execution ſhall 
have it ; | 232 
It lies not where a Diſtreſs is made, 
and nothing due ibid. E 
eſtitution. a 

To the Petty Jury in Attaint, after 
they have ſatisfied their Fine and 


Impriſonment 252 L 
Of Goods which are ſeiſed for a Wreck 
| 256C 
Retom, 


The ſeveral Retorns to ground a Mitber- 


nam upon 154 C, 157 G, 190 A, 
171B 
Retorns not good in Replevin 157 F 


How the Sheriff is puniſhable for a 
falſe Retorn 222 D 

eto. Habend. 

The Defendant ſhall have a //ithernam 
againſt the Plaintiff, upon a Retory. 
Habend. 5 172 F 

Reverſion 

Reverſioner may makean Attorney 64T 

He may bring an Ex gravi querela 

459 M 
Nnnn The 
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The Grantee may have an Ad Termi- 
num qui præteriit 465 B 
When he ſhall have a Writ of Intruſion 
| 468, 469 
He fhall have a Writ of Entre in caſu 
oviſo 473 M, B 
Where he ſhall! have his Writ of Entre 
in conſimili caſu 474, 475, 476 
Where he ſhall have his Writ of Entre 
ad communem Legem 477, 478 
Rediſſeiſin. 


Attaint lies upon a falſe Verdict given 


in it 252-I 
Reparatione kaciend. 

The Forms of it 295 B, C, D, 296 F 

What it is, and for whom it lies 295 

ibid. D, 

290 E 


For not repairing a Bridge 


Roy and Reyne. 
Where Lands entailed are liable to pay 
the King's Debts 4939 4949 495 
Upon every grant to be made by the 
King, of Lands, Tenements, Liber- 
ties, or other 'Things, a Writ of ad 
quod damnum muſt firſt iſſue out to 
the Eſcheator 516 F, 517 H 
In what Caſes the Writ iſſues, ſee in 
Tit. Ad quod damnum 509 
The King by the Law of Right is to 
defend his Subjects 530 A 
The King by his Prerogative may di- 
ſtrain any one of the Tenants upon 
an Alienation, to pay the intire 
Duty 535 A, 536 B 


Scire kacias. 
N a Quare impedit 84 A, B, 80 
Quare conſultationem non 123 C 


To execute a Fine and Summons re- 


turned 222 D 
Audita querela lies not after a Summons 
returned upon a &i. fac. 237 J 
Where it lies againſt the Heir for the 
Meſne to acquit him 319 T 


After the Lear and Day of Payment 


595 C 
596 D 


upon a Recogniſance 
Againſt the Tertenants 


It lies upon a Defeaſance upon a Re- 
cogniſance 597 D 
Several Sire facias may be ſued where 
two are ſeverally bound ibid. C 
Againſt the Heir and Tertenants 1h. D 
The Executors cannot ſue out an Ele- 
git until a Sire facias 59 
Scutagio Habendso. 
What it is, and where it lies 191 A, B, 
F, 192 F 
Knight's Service, what 190 E, F 
The Form of the Writ 191 
The King's Tenant againſt his Tenants 
190 G, H, I 
One Service for Lord, Meſne, and Te- 
nant ibid. K, 191 D 
The Commiſſion to levy Eſcuage 191 E. 
Securitate inventend. ne exeat reg⸗ 
num ſine Licentia. 
The ſeveral Forms of the Writs 193 


B, D 
In what Caſes they lie 192 A, 194 F 
From whence they iſſue 192 A 
To whom directed 193 B, 194 E 


They may paſs with a Paſſport 194 F 
The King's Proclamation is ſufficient 


193 C 
Seca ad Molendinum. 


The Form of the Writ 285 A 
What it is, and where it lies, and for 
whom 285, 371 


It may be ſued in the County-Court, 
or Common Pleas 285 A, 371 

Tenant in Dower, or for Life may have 
it | 286 B 

'The Count in it ibid. D 
Services. Vide Titulo Duit, 

Service de Chevalier. 

The Widow of a Tenant iz Capite 

muſt not marry without Licenſe 403 


The Form of the Writ ibid. 
Her Marriage may be wen, 404 D 
Where the Alienation ſhall not be with- 
out the King's Licenſe ibid. 

| cverance. 
Summons and Severance lies not in Li- 
bertate probauda 1 1811 


Sum 


Summons upon the Land, how to be 
tried 221 C, 223 D, 225 B, C 
Summons and Severance lies in a Quo 


Jure ; 300 K 
| Sheriff. 
May have an Under-Sheriff 227 C 
May make an Attorney to make their 
Proffers 65 V 
What he ought to do upon a L laica 
remrvenda. 106 G 
What he ought to do upon an Excom- 
municato capiend. & Cautione admit- 


tend. 144, 145, 146, 147, 148 
May command a Replevin to be made 
by Word 158 


What Returns to make, and what to 
do in Replevins 155, 156, 157, 158, 
159, 170A, 171 B 

What he muſt do upon a Nativo habend. 
176,177, 178 

What he muſt do upon the Writ de ſe- 
curitate Pacis 183, 184, 185 
Ex officio may bind to the Peace 186 D 
To enquire when any Damage is done 
to any Perſon protected by the King 

* 209 B 

May be ſued for an Eſcape 210 G, 
211 A, C, 278 A, 303 B 

For a falſe Return 211 B, 221 C, 
222 D, 223 D, 226 H 

May bring his Writ of Reſcous 231 
To attend upon and execute the Pro- 
ceſs of Commiſſioners of Oyer and 
Terminer 259, 260 
He ſhall make Admeaſurement of Pa- 
ſture 292 G 
What Recogniſances he may take, and 
how Execution to be done upon 
them | 308, 309 
What he ought to do when a Non po- 
nend. in Afſiſis is directed to him 
384, 385, 386, 387, 388 

Whom he ought to return upon Juries, 
and whom not 38g, 386, 38, 388 


Spoliation. 
What it is, where it lies, and for whom 


The TABLE. 


Lies againſt him only that hath Inſtitu- 
tion 86 1 
Lies not where the Right of the Patron- 
age is to be tried ibid. B 
It lies by one Parſon againſt another 


87 E 

Statute. 
How the Clerk muſt be qualified that 
is to take Obligations upon Statutes- 
Merchant 384 E 
Superſedeas, 
When to be granted to the Lord's 
Court in ancient Demeſne 29 G 
Upon a Writ of Right where there is 
foreign Voucher 93 H, 542 A 
To diſcharge a Man from an Excommu- 
nicato capiendo 147 D, 148 E, 542 B 
It lies upon a Nat ivo habendo 177 D 
It lies upon putting in Surety to a Sup- 


plicavit 185 A, 541 E 

It lies upon an Audita querela 236 G, 

544 A 

Upon an Appearance to an —_— 
$37 

The Form of the Writ ibid. A 


Where Sureties are found in Chancery 


$37 
In what Caſes to be granted 337 A, 
338 B, C, D, 54oI 


To be awarded out of the Chance 
338 E, A, 539 B, C, 
Not allowable to an Exigent after Judg- 
ment 539 CE 
Where an Attaint is ſued 5340 P, G, C 
Upon a Writ de Homine replegiando 
543 C 
Where the Suit is in the Sheriff *s Court, 
Vi & armis, Ec. 543 D 
Upon a Writ of Error in London, Ge. 


| ibid. E 
Where the Sheriffs hold Plea of 4o s. 
$44 A 

To the Conſtable of Dover ibid. B 


Superſedeas., 
To the Barons of the Exchequer, where 
they award Diſtreſs againit one who 


hath none of the Lands of him who 
was the Accountant 543 F, G 
N unn 2 Durety. | 


Mainprize. Surety of the Peace. 
2 Porn of the W 11. p ed G 
Where i it lies, and for what ibid. G, H, 
| 184 B, 185 G 
Where upon Oath made, and where 

not 183 H 
Attachment upon it ibid. A 

Damages and Fine ibid. A 

Lies to the Cinque Ports 184 B 


The Form of the Writ directed to the 


Juſtices of the Peace and Sheriff 


ibid. C, D 

Where returnable 185 B 
When it may be ſuperſeded id. A 
Muſt enter into Recogniſance 186 D 
When, and where to be certified 185 G, 
B, 186 C, D 

For the Wife againſt the Husband 18 5 F 
Where, upon Sureties being found in 


Vacation-Time, a Superſedeas ought 


to iſſue out of the Chancery 53), 
538, 539, 5409 
Suit. 

Who muſt do Suit and Service at the 
Lord's Courts 372 B, C 
The King's Ward nor 'Tenant not to 
do Suit to any Lord 369, 370, 371 
How to be done by Parceners 372 C 
By Feoffees 373 D 
Nor by Tenants in ancient Demeſne at 
Court-Leets 376 C 
Diſtreſs muſt not be taken for more 
Services than are due 379, 380 
'The Writ de Deonerando pro rata porti- 
onis lies where Part of the Lands for 
which an entire Fealty and Rent was 


reſerved is aliened 535 H 
Significavit. 

What it is, and where it lies 148 F 

Pope's Bull ibid. 

By a Biſhop upon another Biſhop's Cer- 

tificate bid. 
Supplicavit. 

What it is, and where it lies 185 G, 

| 194 E 

Sureties muſt be found upon it 185 A, 


194 E 


The TABLE E. 
Surety, Vid. Tit. Plegiis acquietand. 


Removed by Certiorari 186 C, D 
Where returnable 185 B 
For the Wife againſt her Husband 542 E 
The Form of it ibid. 
Spiritual Perſons. 
Where the Succeſſor ſhall have a Sine 
aſſenſu capituli 


450 
_ Upon the Alienation of their Predeceſ- 


ſor 450, 451 


The ſeveral Forms of the Writ ibid. 


Tail. 
f 8 in Tail may bring a Quod ei 
deforceat 365 

Where the Heir in Tail ſhall 1 his 
Quod permittat 487 

In what Caſes the Heir in Tail ſhall 
bring his Formedon in Deſcender 

486, 487, Ge. 

Where Lands in Tail are liable to pay 
the King's Debt 498 B, 499 

In what Caſes the Formedon in Rever- 
rer lies 503, 504, 505 

Tenure. 

Upon what Tenures the Writ of Ex- 
oneratione Sette ad curiam com. vel 
Baron. lies 369 A, 370B- 

What ſhall be 'Tenure 7 Capite 566*A 

Where Tenant in Socage muſt ſue out 


his Livery 586 C 
Teſtament. 

In London, where to be proved 461, 

462, 463 A 


In Oxford, where to be proved 462 A 
A Writ lies to the Ordinary to com- 
pel him to prove a Will ibid. 


Toik. 
No Toll to be paid for Lands in ancient 


Demeſne 31 E, 518 A, 5201, 521 D 
Account lies againſt Collectors of Toll 
272 F 

Where rhe Writ de Eſſend. quiet. de Tol- 
eto lies, and for whom 5181, 519 D, 


7 
The Form of the Writ, and to whom 


directed 518 
Where returnable 518 A 
For ſpiritual Perſons 519 F 


For 


The 


For the Lord in ancient Demeſne 521 B 
For Merchant Strangers to be dif- 
charged of Murage, Pannage and 
Pontage, Ec. 2 519 D 
Ton de Gic. : 
The Form of the Writ commanding 
the Sheriff not to come our of an- 
other Liberty to his Torn 374 
When the Sheriff ought to hold his 
Torn | ibid. 
What Perſons are not compellable to 


come to it 375 C, 376 C, D 
How often * 377 
raverſe. 


The Sale mentioned in the Writ of 
Ejedtione firme is not traverſable, 
but only the Ejectment 459 K 

The Quantity nor Seiſin of the Servi- 
ces are not traverſable in a 

| 491 
Treſpaſs. 

De muliere abducta cum bonts viri 121 K 

It lies for a ſecond Diſtreſs made by the 
Bailiff 165 H 

The ſeveral Sorts and Forms of the 
Writs 194, 195 B, 196, 197, 198, 

199, 200, 201, 202, 203, 204, 205 

Where it lies, and in what Caſes, and 
for whom 194, A, 195 B, C, D, E, 
F, G, 196 H, I, 197, 198, 199, 200, 

| 201, 202, 203, 204, 205 

To whom directed, and where return- 

able 195 G, 196 H 
When I S armis is not to be in the 

| Writ 194 A, 195 

When it muſt be in the Writ 196 H 

Good Cauſe of Abatement 196 H 

Where it is returnable in the King's 
Bench, and where in the Common 
Pleas 196 I 

Falſe Impriſonment 196 K, 202 P, 

207 C 

One Writ lies for ſeveral Treſpaſſes 

196 L, 198 G, 201 J 


For a Hawk 197 L 
For hunting in a Warren 197 M 
In a Cloſe 197 A, 203 K 
Park 197 A 


De ſolo ſoſſo & Carbonibus aſportatis 198B 


TABLE. 


The Form of it 199 
De equo Capt. quonſq; finems fecit 198 C 
De domo fract. &6.198 D, 199, A, 201 L 
For Executors, where it lies, and the 


Form of it 198 E, a5 D 
Againſt a Corporation 198 F 
For fiſhing in his Piſcary, Ec. 198 G, 

. 400 0 H, 201 1, K 

De navi abducta 199 I 
De bladis & graminibus boſe; Cædui de- 
paſt. 199K 
De ſtaguo frat. 199 L 


For moleſting his Servants, and im- 

pounding his Cattle 199 N, 201 JI 

The Form of the Writ for a live 2 
200 E, 201 

For dead Things ibid. 

For releaſing a Villain out of the Stocks 

200 D, E, 202 D, 207 E 

For taking of his Doves, Ge. . 1 
Pro bladis in garhis 69 Fan depaſto 


Pro lapide molari ibid. L 
For a Mill-Pool broken ibid. M 
For taking and Sheering his Sheep . O 
For breaking his Sluices 202 B, C 
For putting out an Eye ibid. PF 


For a Corporation 
Oves cum cane fugavit ibid. L 
For diverting a Water-courſe ibid. 
For carrying Cattle diſtrained to un- 
known Places ibid. N 
The Forms of the Writs ibid. O, 20 
H. 4 
The Sheriff ſhall make Delivery upon 
theſe Writs 203 B, E 
For taking his Oxen and Barges, Ec. ib. C 
For taking a Monk out of the Mona- 
ſtery ibid. G 
For taking and marrying his Son, or 


Daughter 206 H 
For the King 2061 
Qu are fenſur. freger. 206 K 
For taking away a Waif or Stray, Ge. 

207 B 


For taking away a Wreck ibid, D 
Where the Servant is diſturbed, the 
7 Maſter 


- 8 8 8 1 


The TAB L E. 


Maſter ſhall bring the Action 20% E, 
208 H 
Between two Tenants in Common 1b. H 
For taking his Apprentice 208 I 
Churchwardens pro bonis Eccleſie ib. K 
With a Continuando ibid. L 
It lies for the Ordinary until Admini- 
ſtration 8 209 M 
It lies for taking the Lands and Goods 
during the King's Protection 7b. A, B 
It ſhall be by Pone per Vadios, Gc. 210 G 
It lies for the ſucceeding Biſhop, for 
Treſpaſs done in the Vacancy 257 H 
It lies upon a Diſſeiſin 487, 488 
Treſpaſs upon the Caſe. 
The Form of the Writ, and where it 
lies 195 B, 210 E, F, G, 211 A, 
212, 213, 214, 215 
And for what 195 B, C, 210 G, 211 
B, C, 212, 213, 214, 215 


It ſhall be by Summons 210 G, C 
Againſt the Sheriff for an Eſcape 210 

b; G, 211 A 
For a falſe Return 209 B 


Where againſt the Bailiff of a Liberty 
for a Diſtreſs taken 211 E, F 
For not cleanſing his Ditches 212 G 
For a Priſoner againſt the Gaoler, for 
abuſing of him ibid. H 
For diſtraining a Prelate's Horſe where- 


on he is ridin ibid. 
Or upon their Church-Lands 214 E 
For Nonfeazance 213 A 


Againſt an Inn-keeper, when Goods 
are ſtoln from thence ibid. B 
Upon a Warranty ibid. C 
For a Malfeazance 
For taking Toll where none is due 214 
| F 

For diſtraining Tenants againſt a Pre- 
ſcription 235 G 
For making a Water 
| ibid. A 
Apainſt the Sheriff for entring a Li- 
berty 216 B 
For the Gaoler againſt the Priſoner for 
_ Eſcaping 216. C 
Againſt him that playeth with falſe 
ice 216 D 


Gulph in the 


214 D, F 


Trial. 
The Miſe ſhall be joined in a Writ of 
Right 9 E, F 
So likewiſe in a Writ of Ne injuſte 
VEXES 22 A 
Whether Summons or no, how to be 
tried 221 C, 223 D 


In a Quo Fare ſhall be put upon the 
meer Right or Battail 2991 


So likewiſe upon a Rationabilibus divi- 
fis 300 Q 
The Miſe ſhall be joined in a Writ 
Cuſtoms 355 N 
Tolt. 


The Form of the Writ where the 
Party is denied Juſtice, or his Suit 
upon a Writ of Right 7 F 

To remove a Writ of Right of Dower 


; 16 E 

Caloze Maritagit. 
| upp Form of the Writ 331 F, 
GK 
What it is, and where it lies 331 F, 
G, I, 332 A, B 
Againſt the Heir of the Meſne 332 L 


Uiew. 
It ſhall be granted in a Sea ad Molen- 
dinum 286 C 
In a Curia claudenda 297 


Shall be in an Aſſiſe of Nuſance 430 P 
Lies not in a Nyper obiit 457 Q 
Uicar., Vide Parſon. 
Ut Laica removenda. 
What it is, where it lies, and for whom 
| 124 D 

The Form of the Writ upon the Bi- 
ſhop's Certificate ibid. E 

When directed to the Sheriff, and the 
Form thereof 5 ibid. F 

What the Sheriff ought to do ibid. G 

The Form of the Biſhop's Certificate 

ibid. B 

Uillenage. 
In a Homine Replegiando 153, 154 FP, 
G, A,155 B 

Ulituallers. 

No Perſon ſhall be a Victualler during 
the Time that he is Mayor or Sherift, 
Sc. of any Town 400 O, == 

e 


T 5% 


# 


The Form of the Writ againſt them 401 
The Forfeiture ibid. 
Qoucher. | 

Where a Man may vouch and doth 
not, he ſhall not have a Varrantia 
Charte 312 I, 314 D 
What Lands of the Vouchers are liable 
ibid. 
A Man cannot vouch in an Aſſiſe 313 A 
When he may in an Aſſiſe of Novel 
Diſſeiſin 412 
May vouch at large in a Mort d Aunceſtor 
ibid. E, 454 

Lies not in a Nuper obiit 


"7 Q 
Uſurpation. Vid. Tit. Pꝛeſentment 


and Quare Impedit. 
Ctlawry. 
Proceſs to Utlawry lies in a Writ of 
Account 268 H 


aſte. | 
HE Nature of it, and againſt 
whom, for whom and what it hies 
134 I, 135, 138 K 
The Form of the Writ againſt Tenant 
in Dower 125 C, 128 A 
Againſt Tenant for Life, or Years 
125 C, 181 F 
Where it is brought by an Abbot 
126 D 
Where by the Heir, and when ibid. 
; 134 A, 135 B, 135 E, 139 
Againſt whom to be brought 12) E, 
F, 128 A, B 
By the King's Grantee in Reverſion 
e 
The Form of the Writ againſt Tenant 
by Curteſy 128 C 
Where the Heir grants the Reverſion 
in Fee ibid. D 
Where it lies againſt Tenant per Cur- 
teſy ibid. D, 129 E 
The Form of the Writ againſt Tenant 
for Life or Years 129 G, H, I, 137 
D, 138 
The Form of it for an Abbot or his 
Predeceſſor 130 A 


The Form of the Writ againſt Exe- 
cutors ibid. B 
Againſt Baron and Feme ibid. C 


The TAB L E. 


For the Heir againſt Baron and Femer31 
For one which was a Coparcener after 


Partition ; ibid. D 
For Coparceners 138 
Againſt Grantee for 'Tenant for 1 

131 
Againſt Leſſee of a Parſon, Preben- 
dary, Ec. 131 F, 137 O 


By Grantee of, or he in the Reverſion 
131 G, H, 132 A, B, 133 C, D, 
E, 134 H, 135 B, 1371 

By Grantee of a Remainder 133 C, 
D, 137 B 

For the Lord by Eſcheat 134 G 
Againſt Tenant by Elegit, and the Exe- 


cutors ibid. H 
Againſt Eſcheators and Guardians ibid. 
A, 135 B, C 


Betwixt Tenants in Common ibid. D 
By Guardian in Socage ibid. G 139 
What ſhall not be accounted Waſte 
136 K, L, M 

Feme excuſed by the Husband's Death 
ibid. I 
For not repairing of Banks ibid. N 
To plough a Meadow ibid. 
Lies not againſt Tenant in Tail apres 
Poſſibility 137 P 
What Trees ſhall be Waſte ibid. A, C 
Waſte done by a Stranger ibid. G 
For Tenant in Tail ibid. H 
When, againſt whom, and by whom 


to be brought 138 K, 139 
Deſtruction of Villains 138 
No Waſte not to repair ruinous _— 

ibid. 

By the Heir againſt Guardian in Socage 
138, 139 

Attaint lies upon an Enquiry in Waſte 
245 C 


Withernam. 
Capias in Withernam againſt Body and 
Goods in a Homine replegiando 155 C 
The Form of the Writ 158 A, 169 F 
In what Caſes it lies, and for whom 


Non omittas to a Liberty 
It may be awarded out of the County- 
Court "_ - 


r 


* 


169 G 

The Sheriff's Return to ground the 
Writ | | 170 A 
Non omittas | ibid. 
The Form of the Writ out of the 
Chancery 171 B 


Proceſs to the Utlawry lies upon a 
Withernam returned in the King's 

Bench or Common Pleas ibid. D 

Averia elongata ibid. D, E 

arrantia diei. 

What it is, and where it lies, and in 
what Caſes 36 A, B, C, D 


The Form of the Writ 36 D 


Grantable by the King only, and to 

whom to be directed 36 E 
Marrantia Chartæ. 

Of Lands in ancient Demeſne 29 H, 


315 K 


The Form of the Writ 311 E 
Where it lies, and for whom 2 P, 
311, 312, 313, 314, 315, 316 


"Th TABLE. 
The Sheriff's Return to be rehearſed 
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Where it lies Where there is no Charter 

a | 311 F, G 
It lies upon the Words dedi 69 caucaſ 
againſt the Grantor, but not againſt 


his Heir 312 H 
It lies not where a Man may vouch, 
and will not ibid. 1 
It may be ſued out before he is implead- 
ed 312 K, 314 D 
What Lands of the Vouchee's are 
liable ibid. 


It lies not upon an Exchange 313 B 
It lies againſt none but Tenant of the 

Land 314 C 
In what County to bring it zbid. F 
By what it ſhall be determined ibid. G 
Divers Writs 315 H 
What ſhall not abate it 316 L 
How the Recovery ſhall be when the 

Demandant is not impleaded 317 E 


CUreck. 
The Lord may bring Treſpaſs for _—_ 
of it away 20% B, 


What ſhall be a Wreck 256 C 
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